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and to the reſt of the Gentlemen o 
that Soc iz rr. 


GENTLEMEN, h | 
PSY May perhaps have been ſo long out 
V1] of oben be alſo by 
cqdhis time out of your minde. Ne- 
D yertheleſſeitis not out ofmy mind, 
that I having received the ſeed and 
growth of that little knowledge in the lawes 
of chis kingdome which God hath given me in 
the ſeed · plot of your ancient and honorable So- 
ciety, doe no leſſe (by a naturall equity) owe the 
fruit thereof to you then the Rivers doe their tri- 
bute to the Ocean, and the trees their fruit to the 
planters and pruners. This therefore ( ſuch as 
it is) although unworthy of ſo great a name, I 
' am boldto dedicateto you, andpur forth under 
the ſhelter of your favourable wings; beſeech- 
ing you to accept thereof, and my well meaning 
therein, and to honourit with your 
and countenance. And it ſhall much oblige, * 
| (Gentlemen,) -_ 
Your moſt humble 1 
Servant 
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ax Az. EST, — — 
Io the READER. 


Ourteous Reader, I doe deſire in all plainneſſe 
to bee underſtood, that having in the time of 
my ſtudy of the Lawes of this Realme, col- 
lected ſome confuſed Notes and Obſer- 
vations out of the ſame: And being after- 
wards willing (for God knows, I had no further end or aim 
at firſt in them) for mine own private help and better rea- 
dineſſe to digeſt them into ſome order and method, ſuch as 
my underſtanding could beſt contrive. The which things 
thus prepared and lying by me, came by chance to the view , 
of ſome more learned then my ſelfe, who ſeemed to give 
ſome good approbation thereunto. Whereupon I firſt of 
all began to bethink my ſelf of making ſome thereof 
publique. And «having to that purpo e adviſed with ſome 
of-my more judicious friends , and being encouraged by 
ſome, and nor diſcouraged by others, I did at laſt reſolve 
to attempt to publiſh and put in print the fame. And cal- 
ling to mind that the Common Aſſurances and Conveyances 
of the Kingdome —— that whereupon the whole eſtates, 
and conſequently the livelihoods of very many depend) are 
matters of great importance and that concern moſt men; 
and that therefore the legall learning thereof muſt needs be 

— — and daily uſe. And confidering withall the miſchief a- 
iſing every where by the raſh adventures of ſundry ignorant 

men that meddle fo much in theſe weighty matters, there 

being now almoſt in every Pariſh an unlearned, and yer con- 
fident Pragmaticall Atturney (not that I thinke them all to 
be-ſuch) or a lawleſſe Scrivener, that may perhaps have ſome 

Law Books in their houſes , but never read more Law then 

is on the backſide of Littleton, or an ignorant Vicar, or it 

may be a Blackſmith, Carpenter, or that have no 


more 
8 x { 


8 To the Reader. - 


more Yaoks af Law mn che 4 
ſclves) eater x» judge af a Conrryauce, and by 
the ſtrengthi and good or eſtate ready made, 


or to make a Conveyance to transferre the rty of 
things from man to man, as the moſt learned and beſt Coun- 
ſellour of 440 ; and 2 with great con- 
fidence, and diſpatch without any ſcruple any buſineſſe hat- 
ſoeyer offered to their hands: wherein they deale with mne 
in their eſtates, as many chat are called Phyſitians (bur in trum 
Empericks) deal with men in their bodies (an evil dt for che 
— — — pre. mens ag 
ity and skill is a ; laying 
be falſe, Nran akin etifex, Either + muſt be born wi 
them, or they muſt have it by education, or they muſt not 
have it at all. But if they, will tell me they have 8 
fidenss, I will tell them that a good Conveyancer be 
as well able to judge of the validity of the title, and primitive 
eſtate of him that is 40 convey ( which a man can never doe 
without kno of the rulcs of Law , no more then a 
—— 2 derivative e- 
c and vonveyance by a good preſident z, for ſcire a per cau- 
. ferre, as the Philolpher peaks. And as we | 
I know, may a man bean able Phy ſitian by certain medicines 
onely that never read ſo much as the grounds of Phyſick, as 
ſuch men be able Conveyancers by their Preſidents only, thut 
never read ſo much as the maximes of Law: Nallum medica. 


menu idew eff in ou. For m I muſt i 

proſeſſe = ſcarce logk — or Ad wl 

2 Conveyance of weight wherein I cannot make and move 

— — . — and an- 

ſwer ; and therefore theſe men have gotten the ſtare of mee 

much. Aud yetſ much marvel it is co fee) how. et 

of the Lam (i Imay ſo call them) are ſouęint unto and made 
, ad that not oaly in leſſer, but oft - mes in greater and 
weighty bulindſes, and that without the aſſiſtance of any 

others mate able and ſufficient ; the which is not for lack of 


opportunity of finding more Jearaod men in the Law, for there 
* £6 15 


workmen, ſome of them by reaſon of their much cuſtome are 
| pry ned mes an a an ordinary CounttHor, whoſc 
is certain and kn Burof theſe Empericks of the Law 
and thoſe chat maki uſe of them, err lay as ſometimes our 
bleſſod du viour ſaid, L ne ae blind traders of ih blind. 
Howbcirbeing now ralked (as I conceive hereumo ) I chaſe 
rather to amoniſh chern and to dell the ſirſt fort, That I con- 
ceive them to be uſurpers apon, and intruders into other mens 
callings, and that they thruſt their ſickles imto other mens har» 
veſt, 8 that they he nor yet learned that rule of Dovimty, 70 
in things 200 high for them, nor yet have they laamcd this; Ie 
ſutor a/tracrepidew, Let not the Cobler goe beyond his laſt 
nor have they learned thar, Ls quo qau/que norit 18 boc fe torr + 
os. ——— the latter ſort, born rays 0+ 
noneph this ſaying; Cavent org n belerve fGying, 
— — eaten man 3 to be be. 
lee vod in lis on art. But if you will ſay vo me, That theſe 
— — their work dorh — — 
i do you, T blinde man may happily wt © 

mark, and it may fall out that ſumttimes rhey den work 
well, and i dotſi ſucceed well, but oſt· times woftill experience 
ſnewet h the contrary, and that many men have been much 
miſchirved every where by the ignorance of theſe men. Wher- 
fore I wiſh both ſorts of them to doubt more and to be well 
adviſed in theſe affairs, as the Law doth preſume every one 
will be; for therefore is it indeed that a Will hath a more 
_ favourable interpretation then a Deed , becauſe mens Wils 
arcoft-times made in haſt, and it is preſumed men take who 
they can to make them; but men for the making of their 
Deeds are not put upon thoſe ſtraits; bur they take adviſe of 
learned men in. And the more to move men herein and 
to redreſſe the evill before diſcovered, I have herein fer forth 
under certain general Titles or Common Places , — 
4 | 


_—_ 
* _ C 


D the Reader. 
{es that doe contain or concern the learning 
Aſſurances of the Ki , {© asI think 1 

TO t there are — 


but a hundred to one the diligent Reader may here finde the 
Caſe it ſelf, or ſome Caſe that by good inference may be ap- 
lied to it. Not that I would have men now to reſt upon this 
Ip, and be leſſe carefull and mote careleſſe to tale advice 
of the Lawyer then heretofore (for this is the diſeaſe I labour 
to cure), for howbcit it may be that hereby theſe matters are 
made in ſome meaſure conſpicuous, yet to ſay the very truth, 
— _ 2 — of Law ng | — 
t, and too or or cities, the manner of put- 
ting of Caſes is ſo. conciſe, the diſtincti — 
Law are ſo many, that it is hard for any man not well read in 
—— Sh 
in 4 tly to and a 
the things herein fot fan and x fax I dare not advile 
men to reſt altopether hereupon, nor can Lforbear to tell them 
it is very dangerous ſo to doe. But my aim and ends being al- 
ſo the uſes and commodities I expect and looke after from 
this work, is firſt of all, that ſuch men before ſpoken of, may 
ſee by the view of the infinite variety of Caſes, Points, and 
ions, as touching theſe matters, diſcovering alſo ſo ma- 
yo ways wherein men converſant therein may walk, how 
much there goes to making up of an able Conveyancer, and 
that it is not ſo eaſie a matter to — a: Title, give advice 
upon a Conveyance, and make theſe Common Aſſurances 
as- men dream of, and that therefore men learn more to ſu- 
ſpect themſelves and others herein; and to theſe it — — 
as a light in a dark place. Secondly, that by this the er 
and Student may in ſome meaſure readily finde together what 
he deſires touching theſe matters; and to him it may ſerve 
for a Table or Remembrancer. And laſtly, that every man 
may be the better able by the help hereof to underſtand, open, 
& put his own caſe to his Lawyer, and to move more pertinent 
queſtions to him: and other uſes I r 


** 


of it. In the uſe of this work therefore I muſt give thee two 
dy or Caveats: Firſt; that if thou to find 


Advertiſemecits 
in particular therein contained, that thou read the 
Ne Chaps, or at leaſt the whole Queſtion and Diviſion 


of the Chapter wherein that thing is contained. And ſecond -- 


ly, that thou doeſt not confidently build and rely upon any 
ing therein alone without advice from the | Lawy 
alſo; or at theleaſt without a ſerious and judicious petuſall of 
the-Authoritics & Bobks themſelves to which thou art there- 
in referred: Melius eft petere fontes quam ſectari rivulss. Some 
other things there are alſo herein inſerted as falling aptly un- 
der the Title, albeit it bee not altogether pertinent to the 
ſubject matter. And all theſe ſweet flowers of the Law grow- 
ing ſßpar ſim in the great ſields of the Volumes of the Common 
and Statute Laws have I thus painfully gathered, bound up, & 
commended to thy charitable cenſure: no doubt bur in my de- 


ſire to graſp and rake up ſo much, I have taken and bound up 


ſome graſſe withall, which I ſhall nor offend. If ſo be that 
L finde it have a fragrant ſmell with thee, I ſhall think I have 
recompence enough. for my pains. But if any man think me 


too preſumptuous to attempt this enterpriſe z let him know 


firſt, that there is nothing mine in it, but the (and 
that not mine neither altogether) the matter being 
nothing elſe but the Judgements, Reſolutions , and Opini- 
ons of the Judges of the Law in ſucceeding times: and then 
as I have not truſted my ſelfe, ſo they ſhall not truſt me al- 


together in theſe things. For I doe freely acknowledge mine 


own weakneſle and want of judgement , and that I am the 
unmeeteft and unworthieſt of all men to - undertake ſuch a 
work, not one of a thouſand, but the meaneſt of ten thouſand; 


And this 1 have done is a poor ſomething ſufficient onely 


to give them that are more learned occaſion to doe ſom 
more exactly in this kind. If any man diſlike the publi- 


ing of it in the Engliſh tongue, and think ir 
. 
of the Law the leſſe and uſed: I doe wonder at 


the diſlike of ſuch a man; for to me there appea 
reaſon why to —— Lawes in an unknown | 


they may be kept from the knowledge of the 0 


— 
* . 


that 


> 


ö . 8 


unknown to the people; theſe being the 
people are to be governed, aud the Law being the beſt inhe- 
ricance of the Subject. The wikdome of the Parliament hath 


t do commend all the Statute Laus to the people in 
and to appoint that the — ch” be in Eng- 

iſh. And have we not many Books of Law in Engliſh alrea- 
, a5 Limletant Tennres,, Doctor and Student , Finches Law, 
uſtice Dodridge Treatiſes, Coke upon Littletow., the ND 
Lavyer, and others: and are not theſe uſefull and profi- 
table? And rh wag. yon of the proceedings in 
Chancery (the Court ces within the 
Kingdome) are in Engliih. if it be moet any part of the 
Law be in the native tongue, it ſhould ſeeme it is meet this 
part ſhould be fo, becauſe ir concerneth fo many men, and 
them. alſo ſo much, that they may ſee and underſtand ſome- 
what in their own Evidences. And therefore as we have turn- 
ed their Deeds from Latine to Engliſh, ſo let us alſo turne 
ſome of the Law touching theſe Deeds out of French into 
liſh. Bonum quo communiss en melius. And I ſee no more 
— — Law more then in Phyſick the diſcovery of 
the Art make the Art or Artiſt the leſſe regarded. 
But (under correction) I ſhould rather think that it will ra- 
then make: them both the more eſteemed: as a jewell whoſe 
properties are known, and that it will make them the more, 
and other men we have before ſpoken of the leſſe to be uſed 
and employed in their affairs, for the more men know, the 
leſſe they think they know, and the more they doubr, and no- 
———— i in theſe matters 
as. their ignorance, ing to the Proverb, Who ſo bold as 
blind Bayard? And for anſwer to this, I with men to 
ſoe the Preface to the Lord Cate upon Lin lun. And if any 
man have any thing elſe to object and except (for ſome there 

are that will neither put forth their on ſtrength to doe 

. — — erm — | __ the 
ſubject, and to ſupply my And ſo 
committing thee to and this work'to thy favourable cen- 

4 1103 ere ee. e Fried 
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Crar.l. 
Of Common Aſſurances in general. 


2 or Generall ———— 
ces Kingdome (being which com- 
— 442 is made or chan- 
ged)ate of two forts,” or are made two-mapner of 
waies, viz, either by "matter of Record , or 
matter of Deed, Thoſe that are made by matter 
Record alſo are made either by matter of Record of a more-high 
nature and extraordinary way, or by matter of Record of a more 
lom nature and ordinary way, Thoſe Aflurances that are made by 
matter of Record of n mort high nacurcxre- ſuch 28 are 

AR of Parliament, of which we intend not to treat at all, neither 
doe we intend to meddle with thoſe ——— — by 


the King unto bis Subjects, as being matters more 


intricate'; bat — we intend to treat of are onely the common 
Aſſurances ot Co — — Sub- 
ject, and are ol — 4 — 


and dai 
beer tene ments — hereditaments from 
to a r 
two whereof are made by matter of Record, as a Fine, which is ſaid 
to be a feoſfment of Recotd, and a common recovery, which is in 
the nature ale of a ſeoffement of Red ——— 


"EV A 


AID | 


— . 
=D e „L- from 
| And 


Fine 
= COIN Recovery» — re of a Five 
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Of «Fine. ne. 
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* His word'is ambiguouſly taken in our i Conor ſometimes i it is . - = o 
t = On. 


money 
an der for ſome offence done, and then alſo it is called a - 
ranſome. And ſometimes it is taken for an Income or a ſumme of PR 


money paid at the entrance of a t into his land. And ſome- abn. 
times it is 2 ee erde ene upon Record r 
for the ſerling and ſecuring of lands and tenemènts. Aud in this- 


— — —— r Red hy fame tobe. Ana 
knowleds = nd.or-ather thi = 
j C f 1 de. 
— de e — 

Jad ell agreement SE EE — 


Ap, = 


BOIPS wma 


＋ 
tit. 


77 


Nr | 
d cin bb Hy QOH e © — tn . 


wreanſe for 
= EE 


reement derwern the parties ther ſatend che levying 
5 — in what manner the ching ſhall paſſe, and dorh 
thus ; age for Fuponths And a eh foundation or ſub- 
filver be entted, albeit 


and the note or foot 


; the note of the 
fine, —— — —— — 
doth beginne thus. Inter A. querentihm et B. er C. AMorciemren, Oe, 


Piſthly, the foot of the fine, which doch begin thus. Her off f 


Cnc, thc: and containerh all — che day, yeere 22d be 
— Poe berrhs uſtices it Was levied , which is thereto * te cab * 
ſed the Foot of the firic becauſe it is the laſt part of it, —— - 


is done all is done, And of = there are indentures made dy 
* . 9. Ohiro grapher and defivered to the party to whom rhe Conuſances 
+ 539. mate, Alsek is called the 
to be inproffed-henth 
fine; and doch delyer them xo rhe party ro Mτ]¾/ che Connſance is 


was "A'Vitde js ether without Proclamations, which is aſo called a fine 
2 aun ky, eee eee 

550 4. de en aſav{ly pleryetdetbic pier 

265. Stat - 0 N 

rr e 5 law Ts _ 


"of H. 7. chip <4 wank ater ori 
"that is" 15 en 5 ed Je ber not {hewed 
. dads were and ire moſt fines "(ite 
155 288 pelt He of aff; fd it is in tbe ech of 
U e | * 2 9 * 

> fe . 


" Thijs utter al e — 
. 


Ingroſſing of a fine, for then a fine is fail In 
r makes the indenturts of the be F 


Note of te 
Fine. f 


the 


Luetuples. 


4 # he beſt at edi of fine 
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ener : - * ” 7 & # dans, 


— 
cars pertives” 


feilicer quod pradii 4 tenements 
Bur = 

Z. 19d of dar de 
or gilt precedent of the fame ching whereof the fine is had, which 
the fine is to corroborate and ſirengthen. Oc it is executory, which 
r the p4 
al , and of this 2227 e drow drois ranma, 
pony char rd levy the fine is: he thing, and hee 
— ſine is levyed hath —— hl paſſeth by 
the fine : and a fine Sar Done rant, Releaſe,on Conſir mation, hich is 
— Et eſt concordza talis ſc. predift A. conce ſſit 
et reddidit tenementa predifia cum per nin prefas' B. et bared ſuit dur an- 
te vita iat AvEt H. warnt prad tu pertin prefat B. & be: 


red [mis tota vita ipſins d. Ot thus. Et eft,C-c.quod pred A conceſſit pra vide lata: 


pong an rn Habend cidew B.pro termino vite ſua. Or thus, Er eft, 


erit tenementa pradict cum pertinen' efſe jus 
— & Oey 7 As mater 2 2 


| 217 o Wow et Render. Which i than, He of commerdia tall fo 


ce. ut il qua idem B. habet de . 
e Ce. "Et pro hac pradifs g. cenceſſit tenemonts 
prefat A. Etill ei re in eadem Curia h- 


ſuch Render made unto them that be in poſſeſſion at the time ofthe 
foes levyed, the Cogniſces muſt enter or have writs of Habere faciae- 
ſeifinem, according to their ſeverall Caſes bor the obtaining of their 
poſſeſſions. But if at the time of levying of ſuch 2 fine 
the. party unto. whom the eſtate is limited be in of the- 
lands he ſhall not need any writ of 
for then the fine iter 
night, and doth not alter the eſtate or po 
it doth better it.. The ſin Sur 
doth ſerve ſometimes Bee oo mths 0 and then ĩt 
D er 
it doth ſerye to grant a Reverſi- 
is recitedl g a be in another, and that 
_—_ wi 2 che other ſl the reverſion, or that 
ne ſell cxmein a9 the Ye ite ; Particulae cflace ſpent : 
allo geber f b a fine by, ut 22 


01 — xr by ys 8 is doubl ord beck 
is Ic — render ba | again cher ofthe land 
K 


K — . . 22 


20 2 5 T r 


. "And if theſe kinde of fines be not levied or 


to put him * 


. 


Were 


i 


* 


"RS 1 A 
f 2 4 « _ : . 
' ie ſelfe,or of ſome r8nt,common, or other thing out oſ kg the 


_ 


d == 


nile ſome eſtate. — to 

ſtrangers which be not named in the writ of covenant, which alſo is 

22 with reſervation of rent, clauſe of diſtreſſe, and grant of 
lame over, ' 


zxperiemia, The manner and order of ſuing out or levying ofa fine is thus. 
A rant Firſt, there is an originall writ ſued ont, and this may be a writ of 


ines 18E.1 Aſeſne, Warrantia Carte, de conſuetadinibus et ſervitiis, ot any writ 


eft Simb 


ut ſupra- 
1 H.7.9- 


116. 


of tight (ot upon theſe or any other writ whereby land is demanded 


or may be recovered,a fine may bee levyed) but the moſt uſuall writ 


% Whereupon a fine is levyed is a writ of covenant. And whiles this 


writ is depending, for howſoever it be the common praiſe to take 
out a Dedimus poreſt atem, and have the conuſance of a fine before a- 
ny originall writ be ſued forth, yet the originall writ is alwaies ſup- 
poſed in law to precede the Dedimms poteſtatems , 
and maſt evermoxe be it, orelſe i 


ve power to take the ſame conuſance; 
who are to take notice of the perſons, that if there be any wo- 
man that hath a husband amongſt the conuſors in the fine , they doe 
examine her whether ſhe be willing and doe it freely without com- 
pulſion of ber husband. Aſter this, all the parties that are to levy the 


+ fine are to declare themſelves: before the Judges or Commiſſioners 


(having power to take the ſame conuſance) to be willing to paſſe 
their right in the lands according to the agreement, and to ſubſcribe 
theic names or markes to the concord — if it be taken by a ſpeci- 
all Dedinxs pſt atem, it is to be returned and certifyed under the 
bands and Sealfpf the Commiſſioners into the Court of Common 
Pleas, that it may be there recorded and finiſhed, And there the par- 
ty Conuſce is ſiſt ta compound with the Kiog-for his licenſe , for 
which he is to pay the Rings ſilver, and thereot he is to have an en- 


try on the back of his writof Covenant, and then he is to have it in- 


Conuſee, and i it be a flac with Proclamatione, 
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of the kingdome this meancsa man may convey; his land to 
another in 7 ſimple, fee taille. for life of yeers, with jon of. 
rent allo, cherefore cuffed a Feoffement of record, for it dork 
countervaile a feoffement wi | iti 


thereto and their heirs, hut all others of full age, out of: of 
and within the four Seas the day ofthe fine levyed, 
ot inake their claim within a yeer anda day. And it is till 
| 8 enfecbled by ſome Statutes, that 
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ſons being admirred to to ker media ro we ide 
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2. ed in aRions onely ought not to be refuſed, * Alſo Infants 
n Cromp, Fur onght not oo a fine, and yet if in Infant be ad- 
t3, —_—_ — "77, wermn avoid ic ar 22 
Er & Render in tai 
or — foe de good forever him and all others. 
e. And if be dic during his nonage,before avoided it, it ſeemes 
Ber zig bis heite can never avoid ir, and yet upon this point the Judges of 
«per Ju: the Common Pleas have been divided on a ſolemn argument, and of : 
— this Juſt. Dod. is 17 Jac. made a Qete. Alſe women that have "Women nll 
privae. — not to be admitted alone without theic husbands to vert. 
E. levy fines, and yet if ſuch a woman alone levy a fine of her own land 
e (he bath in fee ſunple, and her husband doe not avoid it (as he 
19.20, if he will)by writ of Ertor, entry, or otherwiſe during ber life, or 
Co.7-5. ter her death during his own life, if be be tenant by the Curteſie, this 
is now a good fine, and will bind her and her beires for ever, except 
ſhe be an Infant at the time of che fine levyed, and her husband hap- 
pen to die during her minority, for chen in that Caſe, if it be not a 
ne Sur Grant & Rexdey to her in taile or for life, ſhe may avoid it 
during ker minority, bur if the ooverture continue untill her fall age, 
in that Cafe ſhe cannot avoid it der husbead joyn with her in 


Infants. 


"ms 


it, but the husband and wife ought to be received together to levy a- 
ny ſine of her land. if fuchperſons as are civilly dead, as Feynts, 

. Monkes, and the ſie, be admitted to devy a fine, the fine i void. But 
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de of land, and one of the common affuranees ies - 4 
this meancsa man may convey: his land to 
caile, for life ot yeers, with | of 
re a Feoffemenr of record, for ie doth 
countervaile a ſeoffement wich 9 count ry. and it in- 
cluderh all that rhe feoſfement doth; and worketh further of his own - 
natore, add it ij indeed for many purp! the deft and moſt excellent 
F z0cient common law it was ſo high 
d of ſo great force, r ee ſelſe, that. 
ic did conclude and barre not ſach as were parties and ptivies- 
thereto and their heirs, but all others of fall age, out of , of 
aud N four Scas the day ofthe fine levyed,: 
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& alf che right and inteteſt of che Conufor to the co- 
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or for life, che fine will be good forever agai 
zPerk.Seft. Þ And if he die during his avoided it, it ſcemes 


1 c bis heire can never avoid it, and yet upon this point the Judges of 
— — EE eg LID CRE y 
de in this Juſt. Dod. is 17 Jac, made a Quere. Alſe women that bave Women 
private. , husbands ought not to be admitted alone without their husbands to vert. | 
"67's. levy fines, and yet if ſuch a woman alone levy a fine of her own land 

N che hath in foe ſimple, and her husband doe not avoid it (as he 

19.20, if he will) by writ of Ertor, entry, or otherwiſe during ber life, or 

Co.7-5. ter her death during his own life, if he be tenant by the Curteſie, this 

is now a good fine, and will bind her and her beires for ever, except 
ſhe be an Infant at the time of the fine levyed, and her husband hap- 
pen to die during her minority, for then in that Caſe, if it be not a 
une Far Gram & Rexdey to her in taile or for life, ſhe may avoid it 
during her minority, but if the covertare continue untill her ſull age, 
in that Cafe ſhe cannot avoid it except ber husbead joyn with her in 
it, but the husband and wife ought to be received together ta levy a- 
ny ſine of her land. If ſuchperſons as ate civilly dead, as Furs, 
'Monkes, and the ſike,be admitted to levy a fine, the ſine is void. But 
ſuch.civill hodien as have ute eſtate in their as Major 
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levyed to them are ge t before the ingrofſiag fines there 
goeth alwaies a > the Juſtices of the Common f 
ittant finem item {evari, But ſuch perſons as are civilly dead, as 
Fryers, Bones and the:like, cannot be eonuſees in a frae, and there- 
fore a fine levyed to ſuch perſons is void. . 

Tue names of Cogniſors. and Cogniſees in fines muſt bee Welt Simd. 
certainly ſet downe, and they muſt the molt part bee de- Aa. 
ſcribed by theit tight names of Baptiſm and Surname, whether they 
be King, Princes, Dokes , Marqueſſes, Earles, Vicounts , Barons, 

Lords, or Knights, which be names. ot dignity, but ſome of theſe are 
ſometimes deſcribed without their Surname, as Georg' Comes Salop. 
Fohannes Dax Lancaſtr. ot whether they be Eſquires or Gentlemen, 
which be names of worſhip and honour. Burt theſe additions of 
names of dignity and honour given to ſuch perſons or any others,as 
Biſhops and the like, are uſed in fines rather of curteſie then of neceſ- 
ſky, for they are not needfull in fines, But in caſe where there bee 
two of one name it is ſafe to make ſome addition by way of diſtin- 
ion, as Senior and punior and the like. 
If a woman living her firſt husband, take a ſecond husband and 7 x4. ::, 
wich him and by his name knowledge a fine, it ſeemes this is void be- 
7 cauſe ofthis miltake , but if a woman with her tight husband, by a 
rong Chriſtian name;Tevy a tine The 1s concluded by it, and cannot 
*Tvoid it durirg her life. © And yet if a fine be levyed to a man and AH 
bis wife by a wrong name, as to A. and Sybil his wife , when her 
ame is abel, this is holden to be void. * But if a fine be levyed by fF-N.B.97.4 
2 woman by the name of AMargery when her name is Margaret, ot Led 344. 
by yu _ of Agnes, when her name is Anze, it ſeemes this fine is a 
: e. ? 5 
— g The Perſons or Judges before whom a fine is to be levyed are of wen: nb. 
heperſons be- two ſorts, for — onely at the time of the Cogniſance , * t. 
bee whom it is and Certificate t others are Judges to whom the Cogni- 
. r ſance is to be certifyed, and before whom it is to be recorded. The 
— "ib feſt fort are ſuch'as have power to take fuch cogniſance , either ex- 1 
efore whom eis, and by virtue of their offices, or by ſome commiſſion general l | 0 
kd where iz is or ſpeciall granted unto them by the King out of Chancery; 8 as all , Stat. 1g. 
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corded. And. gr any two of the Juſtices of the Common Pleas may in open Court = *;.Str.. 
a 8 take 2 7 and record themi by virtue of their office. 1 — 3 
— r Or the Chiefe Juſtice of that Court may by the Prerogative of his . Ju. 12 
ord them, place take cognilance of fines in any place out of the Court, and cer- 42 
bd. where, tify the ſame without any writ of Dedimus Poteſtatem : i and ſo alſo ; Stg. E 
» & the as it ſeemes may two of the Juſtices of that with the conſent EN Foo. 4 


| - luch per- f the reſt:or one of them with a Knight (bur this is not uſual at this 
day.)* Alfo: Juſtices of aſſiſe by the generall words of their Patents þ Dyer 224, | 
may take & certify cogniſances of fines without anyfſpecial Dedimus de Fines- 
7 Boteſtatem, but at this day they doe not uſe to certify them without 
* a. 
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146; 2 given in divers Caſes to a private man for the ſpeeding of ſome AR 
appertaining to 2 Judge upon a ſurmiſe that the parties that are to 
doe the fame are not able to travaile, and by this writ upon ſuch a 
ſurmiſe, power may be given to any Serjant at law alone, or to any 
Knight and Gentleman together to take the conuſance of ſuch per- 
10h 39. ſons, and they mayby virtue thereof rake the ſame eithet of all or 


&4 E147. fome of the parties; W and that (as it ſeems) in any place according- 


Dyer. 220 


20 H. 6.5. 1y:-* But a Juſtice or other perſon being cogniſee in a fine may not 
take the cogniſance thereof himſelf, And all theſe that have pow- 
er to take the conuſances of fines are to take great heed of whom 


they doe take the ſame, and whom they doe admit to make ſuch co- 


43416. nuſances before them. o And therefore they are to ſce that they 
Fines 11. Know the parties that are to be Cogniſors, that they ſuffer not one 
Cromp.lur- man to make a conuſance in another mans name, and that they doe 
33, 92. —* 
not take wy conuſance ftom any perſon prohibited by law, for miſ- 
de meanors by ſuch perſons herein are puniſhable in the Star-Cham- 
75 b. 37. ber. ? And if there be any woman that hath a husband that doth - 
38.44 joyn with her husband in the conuſance, the Iudges or Comm ſſio- 


Pak. ,, ners mult take care they doe examine her whether ſhe be willing, 


— and doe part with her right in the land willingly or by compulſion 


Tur. 55. of her husband, for albeit ſhe be made to doe it by compulſion of hef 


husband yet hath ſhe no way to relieve her ſelfe when it is done. 


t. 2) El. q And after the Commiſſioners have taken the ſame cogniſances by 


Se. Dedimus Poteſtatem they are to certify the ſame trulr, and the day 


„Dye 320. and yeare when it was taken, and not another time(for this ma 
Cromp. 1ut- 4 miſdemeanor puniſhable in Starre-Chamber) and to return the 


commiſſion into the Court of Common Pleas under their hands and 

ſcales within a yeere after the taking of the ſame conuſance, at the 

exiſt of tartheſt. And iſ they refuſe to return or certify it, the party grie- 
n yed-may by a writ called Cognitionibus admittendis or 2 Certiorare 
cempell that Commiſſioner that bath it in his cuſtody, or his ex- 
yer. ecutor oradminiſtrator if he be dead, to certify it. But if any of 
»:H-7-?. cthexoggilors happen to die before it be certifyed, then it cannot be 
124 cet at all, fot it cannot now be made a good fine, * And ſo alſo 


i (as ſome hold) if the King die. But if the Kings filver be entred c 
in papet or upon the back of the writ of covenant(as the uſe is)and mittandis 5 a 


rn. the party die afcer this, in this caſe the fine may goe on and will be 
a good fine notwithſtanding the death of the party. 

And Judges for the recording of fines be the Juſtices of the com̃on 
Pleas onely, and therefore all cogniſances of ſines muſt be certifyed 
thicher, for in chat Court oncly and not in any other ofthe _— 
' . OK 


9 — rteftaters. „ Aud hare been levyed 
crompler © Alſo cogniſtn Ae acof Delimer 
| ces o are taken by a ſpeciall writ out 
9 F. NE. the Chancery called a Dedimns — — 2 


* 


. . - Ofofm Capes. 
ee an Le 4 
emeſne, are ſines to be levyed. But by ſpeciall grant a may J AC 
de levied in a baſe Court. v And by certaine Acts of — 5 Stars, B. 


may de and ate levyed in the county Palatine of Cheſter, county Pa> ©bvp. 25. 
hvac of Lancaſter, and county Palatine of Durefine, of lands lying — 1. 
within thoſe places. And if any perſons doe take conufance of 
fines other then ſuch as before that have power, or any other perſons 
or Judges ſhall record fines, or they ſhall be levyed in any other 
Court or place — — — fines — _ b 

A Fine m ed of all things whereof a Preci reddat gra yn N. 
lyeth, and of all things which are inherftable and in — time #<7, web" 
of che fine leryed, whether the thing be Eccleſiaſticall and made tem- Naar 

Il or temporall. As of an Honor, Manor, Iſland, Barony, Ca- — 
le, Meſſuage, Cottage, Mill, Toft, Curtilage, Deve-houſc, Gar- — tion 

den, Orchard, Land, Meadow, Paſtute, Wood, Underwood, Chap- p*dcets in- 
pell, River, Chauntry, Corrody, Otfice. * Fair, Recto- ; 
ry, Mines, a view of Franke pledge, Waife, Eſtray, Felons goods, 
Deodands, Hoſpitall, Furzes, Heath, Moore, Rent, Common, Ad- 
vowlſon, Hundred, Way, Ferry, Franchiſe, Seigniorie. Reverſion, Toll, 
Tallage, Pickage, Pontage, Aquiraile, Services, Portion of tithes, 
Oblations, or the like. And therefore fines De honore de F. or De 
Alanerio de F. or De Caſtro, or De Caſtello de S. cum pertinen are 
good. So fines De ano meſnagie, uno cottag io, ano molendins, with- 
out Aquatico Or Graxaticoannexed are good. So fines De wno Tete, 
ano Curtilag. ano Columbario, ano gardino, uno pomario, decem acres 
terra, decem acris prati, decem acris paſture, decem acris boſci, decem 
acris ſubbeſci, de Balliva fue officio Ballivar de D. de Cuſftod. froe offi- 
Ci cſtou. de B. de cuſtod. parci c forreſte de D. de officio ſeneſeatcix 
dr S. cam pertinem, decem acris brurra, decom acris more , derem acvis 
Ancaria, decem acris mariſci , decem acri; nineti, decem acris ruſeavice, 
are good. Alſo fines maybe De viſ. Fran' pleg. liberrate & frumbeſoix 
in B. Nundis, Marieng iin Eſchaet. catall ſein u. v alur. ot 
cutall. fugitivorum , atiagat. uttinft, de feriis, Mercar. Wreeco mavis, 
Or, de reforin Ectleſoe parochralis de AM. or, De decimis granoruy, 
garburnm et ſæni oidem Recteria ſpefian' Gr. Or, n enenibus d 
tris grunoriem garbarum, et fans cidem roctoria ſpettan'. Or, de deci- 


Brurgum de D. Or, de quodam corrodie 

pre ommibus howinibxs in D. Or, de 

chimviniv de piſcamia, or de lilera Warrenna, ot de frankfold,de franche- 
fon, or de md D. ſingatre ait ad feſta-de A. +brdens t. 
| ; Mercat 


avernts fuir in cenruns arris terre i- 
ſus J. A. in D. or one eceiefie de D. or de advecatione ter- 
the parts: ea, v. or db refleria de D. or de advocat. prefentat, 
donet libero d:ſpefttione, c Jure patronatus Eccleſia de D. ot de Paro. 
negio cum advocatione vicaria Ecclefie de D.& caped, eide rettoriæ ans 
H A nex*,or de tertia parte advocationis ecclefie,cyc.or de medietar advocar, 
Eccleſs.e, or de aduvcatione medietatis Eccleſia, Or de medicrate, or de” 
rertie parte meſſuagis decem acris terra, or the like, and theſe ſines 
7 ate good. Alſo tine may be de homagio, or de fred militir, or de #« 
2 »o feod” mitt” in D. or de ſervitio nnins paris calcarinm deaur ' 
1 or de ſervitis inveniendi hominem equitem or peditem ad enndens vel ad 
caxitandenm with the cognifee is exercits Mia cc. or de minera 
plumbi & cauſennque . or de proficsis oſptcii, or de pro- 
cus molendini, or de gurgite, ot curſi aque currend. a lico 
doc H. infra & per terr voc K, ad molend, vocat F. or 


good, but a fine that is levyed of a thing not certain, as de tene- 
mento ot di hereditamente, or the like, is void. 
A Fine may be of a rent charge which bad no being before, or of 


21 K. A. 


Aen. 2 chief tent or other rent which had a being before,bur not of annui- 44 , 


— ty, and a rent will paſſe by the number of the things to be rendred, - 
dre librat derm marrat. fex denar ot quinque ſolidor or u- 

v obolario, As Precipe A. quod reddat g. con. c. de 4 librat reddit. 

& red dimid unius libre piperis, ac rediit. wniws paris chirathecarum, : 

ſogirte barbate gonins par calreor ũ ais. vomeris,1 lib. ceræ, i lib piperis, 


crmmins,1 ClayiGarmphylli,l roſs rubs, 1 acui & Fili, i quarteris 
„ int quarteris bordri, 2 Braces caponum, 40 Gallorum , 20 
ft overnas et axc arym. An Honor may paſſe by the 
Ginor; or i bar proper name, as De honore de 
Tickhill, orde mdyerio dr Tickbill:fo other things may moſt of them 
ſſe by their own ptoper na mes, as de caſtro vicecomitatus de S. In- 
wha de D. Hundred, de D. Burge D. 
A Manor may paffe by his proper name without naming of the 


de wera = veda in B. Aud fines of all theſe and ſuch like things area” 8 J 


— 


* town or place, rownes are places wherein it doth lie, as de maneris” 


4 D. cum pertinen. | 

Ober things may paſſe in fines by the ſame names they are gran- 
ted in deeds, as de [cit ambit” er precint® nuper Momaſterii de D. Scite 
Maneritde D. Gramgiu de D. Parcs de D. yrabend de D. 


2K 3- 36. name of the Manor whereof they be parcell, and one Manor may be 
ur IB parcell of anothet Manor, and pd ſſe by the name oſ that Manor, or 
A - 


— 


A A Calle or Hundred may be parcell ofa Manor and paſſe by ibe 
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acaſtle may paſſe. by his own name. as de calls de S. um 
tis, ſo alſo may a hundred paſſe by his own name,as de hundreds d- F. 

A view of franke pledge and ſuch like things may alſo paſſe by Welt. abe fe. 
their own names, as De viſ. frank! pleg bonorum et catallerum, wai- oy 
viarum, felon fugitivorum, utlagat. in exigen' poſitorum, ſelen de ſe, 
deodand. theſaur invent ac extrabur cum pertinen in AA. | 

By the name of a meſſuage may paſſe a houſe, a curtilage, n gar- ple 16. 
den, an orchard, a dove-houſe, a ſhop, a mill as parcell of the ſame. 17: 
The like of a cottage, a tofr, a chamber, a cellar, &c, Vet theſe may 
paſſe by their own ſingle names alſo, as De uno me ſſuagio, uno curti- 
Lagio, & c. 

A Chappell or an Hoſpitall muſt be demanded in a fine, and may ** pla. 
paſſe by the name of a meſſuage. 


AReverſion of land may paſle by the name of a Reverſion, or by 4; B. . 81. 
the name of the land it ſelfe, 

A Foldage may paſſe by the name of De libertate unius Faldagii welt. ubi ſa- 
et curſu ovinm cum pertinen in F. or de libers Faldagio ovinm cum Pra. 
pertinen' in F. or de libera Falda. 

Land, Meadow, or Paſture, Wood and the like, may paſſe by a 16 arp. 
certain number of actes, or by the certain meaſure of the ſuperfici. 
all quantity thereof, as De Hid, Carucata, bovata, Vir gata, Acra, + 
Roda, Furlingo terre, Houſe-boot , Hay-boot, and Plowboot may 
paſſe by the name of Eſtovers, as De rationabili eſtoverio in beſcis, well. symb- 
vic. in decem acris hoſci ipſius A. in D. And a fiſhing may paſſe by i furt. 
the name of Separali piſcar in aqua de 5. | 

And High-wood and Underwood may paſſe by the name of 
wood, as de 20, acris boſe, cc. 


Parſonages, Rectgries, Advowſons, Vicarages, or Tithes impro- Weſt.Symb. 
priate paſſe not by the nies de . ve £272 bur 2 7 9 
ria eccleſiæ de S. cum pertiseñ : Bit when the Tine 1s but of a preſen- 
tation to a Church onely, it muſt be de advocatione ectlefie de . 
and not cum pertiney , and of all Vicarages endowed the writ. muſt 
Pe de advocatione Vicarie eccleſiæ de F. and not cam pertiaen', and 
where no vicarage is indowed, it muſt Palle under HT: wards, ae 
advecatione eccleſie de S. G : 
If part of an entite thing paſſe, it muſt paſſe by theſe words, de 
me lietate, tertia parte, quarta parte, &c. as the Caſe is, as de duabns 
partibas in tres partes dividend. 8. acr, terre, Or de medietate mnium 
decimarumygraxorum et ſœai de ter vocat” le Blacklands cum pertinen, 
in H. But if an entire thing as a Manor or Meſſuage be parted, as if 
the Minor of S. be divided into two parts, (if the diviſion be ſo 
made that the Manor of that part be not extinct) and a fine be to 
be levied of a part of it, it maſt paſſe by the name of the whole, as 
de manerio de F. So if a Meſſuage and 23, acres be parted, the part 
divided ſhall paſſe by the name of one Meſſuage and 10 acres of 


land 


* | 
things be otherwiſe named then as , ſome» 
fine will thereby loſe his foree in all and ſometimes in 
- part. But iß a thing be twice named in a writ of covenant, as a Ma- 
— _—_ » Hundred parcell of the ſame , this will not hurt the 


The things that do paſſe by the fine muſt be named to lye in the 
Shire, Town, Pariſh, or Hamlet , where it doth lie, for a fine is good, 
albeit it name the lands to lic in a Hamlet, or in # town decayed; - 
but it is good to name the town wherein the Hamlet is, and that 
with addition for diſtinction if there be divers towns, of the ame 
name in.that county. And if a Manor extend into divers Towns as 
into A. B. and C. it is good to expreſſe all or none, as de Aſanerio 
de S. in A. B. and C. For if any of the towns be omitted, none of 
the Manor in that town will paſſe, but if the fine be of the Manor of 
S. cum pertinen and ſay not where it lieth, this fine will cary the 
whole Manor. And if there be divers Manors of one name, as 
South F. & North S. ot the like, it is ſafe to ſet down in the writ for 
the fine w. Manor is intended to be paſſed, howſoever the ſine ma 
be good of the Manor intended tobe paſſed without the diſtinction. 
ze order of placing things in fines is, Firſt,to ſer down the moſt 
a worthy things before things leſſe worthy, as a Manor before a Me- 
' > ſuape,a Caſtle before 2 Manor, a Houſe before land, arable land before 
— meddow before paſture, &c. Secondly, to ſer down 
che ger before things * as land (being the Gena o 
meddow, Paſture, wood, &c, ) betore them, wood (being the Gn. 
to wood grounds, as alnetum, ſalicetum) before them. Thirdly, to 
ſer down ęntire things before parts of things, as de Mauerio de S. 
medietate Manerii de B.Fourthly, to ſet down particular things afcer - 


this manner. E | 

ati, tum, landnum, unbare u, ra, tam, tara ent, Ia 

Me, TY. A1 Gol, Gar, Ter, Bray Pas, % Fruc,Mora, 
na, c, ron cia, 27, A . 

lance, Marif, ane, ref ma, Se oe priera. 


And yet if this order be not obſerved, but the things be other. 
wiſe placed in the writ, if it be ſuffered to paſſe;gthe Fine will be good 


enough. er nd 
lfeither the Cognifor or Cogniſee at the time ofthe Fine levied 


be ſeiſed of any eſtate of freehold in fee ſimple, fee taile, or for life, 


y allo a fine levyed by, or to, a tenant for life of the land he 


© poſſeſſion, reverſion, ot remainder, whether the ſame be by righs 
lor-wrong, the fine will bee a good fine in this reſpect. And there- 
fore if one that is ſeiſed of land in fee ſimple, or fee taile, or 
ſpeciall.levy a fine of this land to a ſtranger, this is a fine. So 
if a Strangere leyy a ſine to him-of this land, thisis a good fire, So 
wk 
$1 


.£ 8, ET 


of 8 * va "EX TE ** 4 
nell x yoo! ins bat bee maſtrake het h of i forſdirate 
id ed caſe; for iftenunt for life ſevy a ſme Say Cg ak aboce 
rum dre, &. to u ſtranger, or ſevy ſine ſur Gram e Reis v to a 
ſtrunger, to hold to the cogniſee for a longer time then for rhe life of 


rhe tenant ſor life, howſoever in this caſe the fine be à good fine; yet 2 
this is a forfeiture of the eſtate of the tenant for life, whereof hen — 
reverſion or remainder may take preſent advantage. And yet if ſuch a 18 
tenant for life levy a fine ſar Grant et Relekſe,to hold to the cogniſte 3 
for the life of the tenant for life, or grant his eſtace by ſuch a fine to 32 


him in reverſion or ——— e grant rent out of the land , 
for longer time then for his own life, in theſe caſes rhe fine is good, & Co. 30 , © 7 
there is no forfeiture of the ſtatetof the tenant for life. So likewiſe if a 
fine be levyed to a tenant for life by a ſtranger,who doth theteby ac- 
knowhedg all his right to be in the tenant for life, & releaſe and quite 
claim to him & his heirs, & go no further, this is a good ſine, & no for- 
feitute ofthe eſtate of the tenant for life, for his eſtate is not changed 
thereby, and it may enure to him in reverſion, but if the ſtranger ſay 
further in the fine Come ceo que il ad de ſon done this is a fotfeirnre. 
But if neither the cogniſor nor cogniſee be ſeiſed of any eſtate of co; ;:; 
freehold in poſſeſſion or reverſion of the lands whereof the fine is 3.46 go. su. 
- levyed at the time of the levying of the ſame, but have only a leaſe for 1 
yeares, ot not ſo much, the fiae is void and of no force as to any e- . 
' Etoppell. -ſtravger, howſoever it may be good between the parties by way of 2711.84. ' 
Eſtoppell. And therefore if a leſſee for yeers, or a diſſeiſee,or one 
that hath right onely to a remainder or reverſion levie a fine to a 
Kranger that hath nothing in the land, this fine is void, or at leaſt 
voidable as to, and by any ſtranger thereunto, and he that harh 
_ .canſe may ſhew that the freehold eſtate and ſeifin of the land wis 
in another before and at the time of the fine levyed, and that P 
tes finis nibil habuerunt tempore levationis finis. And by this avoid it. 
And be voucher after he path carred incorhe Wartfiry m evy 
a fide \uhco the demandunt, but tot to 4 ranger. And 2 diffelfdr 
may levy a figeto a ſtranger that hath nothing in the land, and this 
is a good fine, for he hath the fee ſimple by wrong in him. Alſo the 
iſſud in ta ile may be barred by way of Eſtoppell, by a fine levyed by 
Anexſtet being tenant in taile, albeir neither conuſot nor tonuſet 
_ 5 eſtate of —.— in the — — tenant = H. 2 
in n or Coparcenout, may levy a fine of his part to a e 
ad chis will be a g00d fine, And ſo alſo as it ſeemes 22 Res 375, 
paroenout or in common to another. 3 
Oae ſiagle member of a corporation aggregate of many cannot . 
levy a ſine of the lands of the corporation, as rhe Maior or Muſter of 
a College cannot levy a fine without the communalcy, or his fellow, 
8c, But ſuch may levy fines of the they ure ſolely 
ſeiſed in their own right as other men may doe; 534 8 
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32 H.,$, ch. 


4, . 1 
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wife ought not to — 
and her heites may ayoid it acer his death. Alfo he that hatf an 

eſtate af lands given in taile by the King, or by the proviſion of the 
King, ought not to levy afine af this land, for it is void as againſt + 
ee e the iſſue in taile and the King: Alſo he that hath an eſtate of lands 


Fae thereof without hee, and if he 


that ate prohibited to: ha ſold by Act of Parliament'ought not te le- 
vy a ſine of ſuch land. Alſo the that hath an eſtate of lands of her 


bushand, or of any athis anceſtors aſſured to her for her Jointue, 


-Dower, or in taile by the meanes of her husband or any of his ance» 
ſtars, may nat levy. a fine af this land, for if ſhe grant a greater eſtate 
then for het on life this worketh a preſent forteiture, - 


welt.Symb, In the concords of Fines ſame things ate to be regarded in the 


ubi as 
— 
Co, f. 38. 


with an exception oſ ſome. part, but this exception muſt alveaies be 
obuch things whereof the writ will . 
4 muſt -- 


7 
- 


manner and forme, and ſome things in the mattes and ſubſtance, 
Firſt, when a fine is levyed ro. divers Cogniſees the right ſhall be li- 
mited to one of them. As if afine be levyed by A. to B. and C. it 
ſhall ſay, Quad predif A. reco it tenementa predift efſe jus ip- 
ſexs B. ut i quee iidem BY et C. bahexnt, & But the Kings tenant 
may acknowledge the right to be in div ets. Secondly, the ſtate hill 
be limited to his heices onely to whom the right is limited, and not 
to the heires of all the cogniſces, as thus, Quad pradict A. cognoverit 
tent præd c. eſſe jus ipfins Bp wt il qua ij dem B. & C. habent de duns 
raid A. & il remiſi & quiete clam" de ſe & bered ſuitprafat” g. 


C. et hered input J. Gr. The releaſe and warrantie mult be *. K 
>» i 


from the heirs of one of the 
ane, for in a fine from div 


And 
A. et B. Conce 


iſors, where there be more 

is ſed to be in one onely. 
e us. pradit A. & B. cogn' & ii re- 

wiſit & c. de ſe et hered ipfins A. Ei fſernar pro fe 

et hered ipſins A. quod ipſi War tenementa Oe, focontris ſo et hare» 


det ipſins A. imperpetuum. But if the fine be of lands in Gavel kind 


cantra. Fourthly, the Concord need not to rehearſe all the ſpetiall 
names of che things contained in the writ, but it is ſufficient to ſa 
Tuamenta prædiqta, a8 


tequent thercunto, as when. the writ is of land, there may be in the 


concord ofa rent out of this land, hut there may be more things ia 


the Precipe then are named in the Concord, And a Concord may'be 


 Gaple inlandaic height af i 


quod pradict recognoverit tenementa predifla, 
Ge. 1 thly, as a Concord cannot be without an originalt writ, ſo 

it muſt purſue. the originall writ and cannot be of any ſokain thing. 
i. ſuch a thing as is not contained in the writ, except it be con- 


K Of \ x 8 


f * 


be Precipe A. J. quod rene C. D. c oy de - 
rio d. D. cums pertinen' in C. (except uns meſſ dnabrs acris ter- 
re, et advocatione Eccleſæ de C. t. Et ej , &. a 
cogn” tenementa ' (excepr.precxcepr.) And in al 


cum perfines 
theſe and ſuch like cafes, as before whete the concord is not formall, 

the Judges ought not to reccive the fine nor ſaffer it ro paſſe, but if 
po they doe and e be finiſhed, it cannot afterwards be avoided 

by writ ot errot or otherwiſe for theſe faults, 


ders, and that to them that are no parties but ſtrangers to the fine. Pep 52. 
It may be alſo ſingle or double, with a render back again of ſome Brop,Fines 
eſtate in the ſame land or ſome rent out of it, ſo as a Concord may 
have in it a reſervation of rent, a clauſe of diſtreſſe, or Nomine pene, 

. n5ſance de droit come ceo, c. And B. by the ſame Concord doe grant Sn 
and render the land back again to 4. for life without impeachment Pc. 
of waſt, the remainder to C. the wife of A. for her life, the remain - oi. 76, 

der to A. and his heires, this is a good Concord and by this deviſe 
a Jointure may be and is oftentimes made to a woman, And if 


taf x man would have a leaſe for life or yeers made of land by fine, - 
/,, lefſeem concord acknowle ands to be the right o 
| [ore —the Eier SA is ſeiſed of the landJas that, Ee. And then the ler- 


or m render the Tame land back agiin to the leflee (the 

conuſor in the fine) for life, or — — 2 — of 2 the 

agreement is, reſerving a rent with clauſe e, is is 2 

god fine, and a common deviſe for this purpoſe. But if the leſſog 

© be-tenant- in taile, it ſeems this fine will not bind the iſſue in caile. 

And yet if A. tenant intaile, and N. doe by fine 7 | 

land to be the right of a ſtranger, as that, 8c. and then the ſtran- 

that is cogniſee doth and render the land again to N. for 

or yeers with clauſe of diſtreſſe, cc. and then grant and render 

the reverſion to the tenant in taile, this is a good fine, and will barre 

the iſlue in taile alſo, and will likewiſe paſſe the rent and the rever- 

Gon. to the tenant in taile. So if a Stranger that hath nothing in 

.the land levy —_—_— niſance de droit come ceo que il ad, cc. To 

him in remainder in taile depending upon an eſtate for life, and the 

gogniſee by the ſame fine render to the cogniſor for tenne yeersto 

begin at Michaelmas following and dieth, and all the proclamations 

are made after his death, and the tenant for life dyeth after the time 

the leaſe is to begin; this is a good fine, and fo a good leaſe to barre 
the iſſue in taile. 


FAS 


zun to & for life, the remainder to I. in taile, the remainder to C. Sagt. 
In 


If A. B. and C. levy a fine to D. and D. render the land back a- Weſt Sym. 


- The Conco agreement may be made of an eſtate in fee ſim- Feelin wel 
ple, fee taile, for life, or for yeeres, it may be alſo of divers remain- yer exam. 


and a warrantic, b And therefore if 4. levy a fine to B. Sur ceg- enfin 


a i. a« i£jttcs £4 a ac 
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Of a Hue. 
in taile; and the remainder to a ſtranger in fee, this or any ſuch like 
concord as this is good, And if A and Z joyne in afine of a me- 
fuage to C and D and to the heires of C,who do grant and render a 
charg of 3 ol. out of the land to A for his lie, to begin after the death 
B, to be paid at the feaſts of, &c. Proviſo ſemper quod pred conceſſio 
pred annuals reddit” 301. non aliqualit ſe extendat ad onerand perſo- 
nas ditt C & D, ſed tantummodo ad oner and dict meſuag tota vita 
ipſics A. and then they grant ang render the meſuage to A during 
the life of H. the remainder to in taile, the remainder to the right 
beires of B. this is a good fine, But in ſuch a fine ſar grant & ren- 
der, theſe things muſt be heeded, 1+ None may take che firſt eſtate 
by the Concord, but the Cogniſors or one of them. And therefore 
if 4 knowledge a fine to B, and B render and grant the land to 
A. Habendum ſibi & E. nxori ejus and the heires of their bodies, 
So if the husband levie a fine of his wives land, and the Cogniſee 
grant and render the land to the husband and wife, this is not a 
good Concord, 2, The render of the Rent muſt be to one of the 
parties to the fine, and not to aſtranger. 3, A man cannot reſerve 
a leſſe eſtate to himſelfe then fee; And therefore if A knowledge a 


fine to B, and B render to Ain taile,the remainder to himſelf for life, 
this remainder is void. So if A by fine knowledge lands to B, and Z 


rant and render the land to the Conuſor in taile, the remainde, to 

in taile the remainderto B in fee, the limitation of this eſtate in 
taile to B is void, and he can never have execution of it. So if 
A knowledge the lands to B, and Bdoth grant and render to 4 
for life. ' 4. The agreement muſt bee poſſible and ſenſible, for if 
there be three Conuſors in a fine, and the Conuſee render to one of 
them for life or yeares a rent, and grant the reverſion to another 
of them for life or yeares rendringa rent, and grant the reverſion 
in fee or in taile to the third, this is not a good Concord, 5. There 
can be no condition or clauſe of re- enttie for not payment of rent 
inſerted into the Concord, and yet ſome holda fine levied to one in 
taile upon a condition with a remainder over is good. (*) And 
ſuch Concords as theſe of the laſt ſort before ought not to be tecei- 
ved, and if they be received, the fine in moſt cates may be avoyded 
for theſe faults, but if a fine bee received with a condition inſerted 
into the Concord, this is a good fine and not avoidable by writ of 
Error or otherwiſe. 

No ſingle fine can be with à remainder over to any other perſon 
contained in it, but it muſt be to the Conuſee and his heirs only. 
2, No rent can bee reſerved upon a fine that is Sur Conuſance de 
droit come ceo, Cc. but upon a fine ſur grant & render,or ſur conceſ- 
ft : only, for if one levie a fine ſur canuſance, &c, rendring rent, 
this reſervation is void. 3+ No ſingle or double fine ſhall be recei- 


ved with any covenants or other agreements then are before men- 
C tioned, 


— — 


tioned, but in all theſe caſes alſo when the fine is received and levied 
ir ſeemes it is and unavoidable, and that only the remainder 
in the firſt caſe; the rent in the fecond, and the Covenantsin the * 
= laſt, are void, and the fine good for the teſidue. 

A partitular tehant, us fo life, Sc. cannot ſurrender bis terme 4 3c. 
to him in revetſion ot remainder by fine, but he may grant and 
releaſe it to him by fine. * 

One may grant his tenements which I doth hold for life, and 4484. 3.45- 
which after the death of H. ought to remaine to him, to H. 
for life, rendring rent with clauſe of diſtreſſe, ſaving the reverfion, 
and a fine of this forme is good, 

The manors and tenements contained in the writ may bee divi- 44243. rr: 
ded, as if a fine be levyed betweene 4 and B of twe Manors, ane 
B doth acknowledge all his right of the ſaid two Manors to be the 
night of the ſaid A, as that which , &c. for which A doch grant and 
render one Manor to for life, with two parts of the other Ma- 
nor Which N holdeth in dower, to have the one Manor and two 

parts of the other Manor to B for life, the remainder after his 
cath co A in taile, and that aſter the death of N the third part ſhall 

remaine to another. So if a fine de levied of the Manor of G with ff. K. 
the appurtenances by A unto C, which A know the right 
in C, as that &c. and C granteth and rendrerh the to Fin 
raile, the remainder of the fourth part of the Manor towards the 
Weſt to the faid A and herheires, the remainder of another fourth 
part towards the Eaſt to 7. in fee, and ſo of the othertwo fourth 
parts. Or incertainly by 3. third parts in reminder to A, J and 

C in remainder ſeverally, and theſe ate good Concords. 

If T and E his wife levie a fineto E, D and F C of divers Co 5. 38. 
Manors and lands in 4, N and C, and in the fine there are divers, 
grants and renders, and one grant and render is of the Manors of 

Aand Band the lands therein to T and E, and the hcirs of 7, 
and in another render Too. acres parcell of one of the ſame Manors 
is granted to E in taile, the remainder to the right heires of a 
ſtranger, notwithſtanding this repugaancy, the Concord and conſe- 
quently the hole fine is good, 
The fine muſt bee levied and ſued forth in that manter and order See before; 
as. be fote is ſer forth, for if it be not ſo, but that there want an O- 
riginall wcir, of if there be one, it doth beare 7efte after the De- 
m Poteſtatem, or the like, it will be a defeRive fine, and either iyſo 
facts void, or at leaſt voĩdabſe by writ of Error. 

It any one of the Conuſots die beſore the Conuſance be certified Dyer 220; 
aſter it is — — the fine cunnot nom ber made a J. . 
good ſine, and yet if the Commiſſioners (hall certiſie this Condſance Dye: 246; 
with an antedate, and ſo the fine be finiſtied; this may be a good fine 
at the common Law, but perhaps may bee ævoided by ſentence in 

the 


* 
F. 
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. 
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the Starre Chamber. But if the Conuſance bee certified and the 
Kings ſilver paid. to the ——— death of the Conuſor, the 
fine may be ingroſſed and finiſhed afterhis.death well enough, and it 
will bee a good fine, And if afeme ſole make a Connſance of a 
fine; and before it be certified and ingroſſed ſhee take a husband, 
this will not let but the fine may be finiſhed, and albeit it be recor- 

ded and ſued out in her name as (ole, whereas in truth the is covert 

and of another name, yet is the fine a good fine, however in this 

caſe it is not amifſe to get a xcleaſe of Errors from her husband. 
Weſt. 5yn. Lands that are bought of divers perſons may pafſe by one ſine, 


. and then the writ of covenant muſt be brought by all the vendees 


againſt all the vendors, and they muſt every one of them warrant for 
himſe life and his heires, and ſuch a fine is good. 
Dyer 227, If lands lye in divers ſhires, it may be contained in one Concord 
. and good enough, bur there muſt be ſeverall writs of Covenant in 
„ County, elſe the fine will not be good. 
Co. 3.78.8, a fine be levied of Covin by a leſſee for yeares, or life, or a Co- 
9.195, piholder of purpoſe, and with an intent to barre him in reverſion 
or the Lord of his inhetitance, this is of no force, and therefore no- 
Co.3.t0, claims Within five years will not hurt in this caſe, So that it ſcems 
See iaft in 4 fine or recovery may be covinous and avoidable for Covin as well 
Deed, Nu. as a deed, and therefore that a fine or recovery levied or ſuffered of 
fraud to deceive Purchaſors or Creditors will be void as to them as 
well as any other conveyance. So alſo a fine or recovery levied or 
ſuffered in execution or putſuit of an uſurious contract may bee 
void by the Statutes of uſury as well as a feoffment or other con- 
veyance by deed. But a fine or recovery (hall not be ſaid to be le- 
Lied or ſuffered per 1 . and avoided for that cauſe. 
Co. 5-38 be Conuſance of a Fine, and a Grant and Render therein ſhall 
frioa of be expounded and taken as a Charter or other conveyance between 
infra party and party, becauſe it is a conveyance upon Record, and not 
as a writor judgment upon Record. And therefore if 4 and B by 
fine knowledge the Manors of S, T and to be the right of C, 
and C doth render the Manors of $S and T to A by one render, 
and after by another render limit 100. Acres , parcell of the Ma- 
nor of & to B, this ſhall be a good Concord, and be expounded 
according to the intent of the parties, viz. That B ſhall have the 
x oo. acres, and A all the teſidue of the Manor. 
37 H,6.5, If a fine bee levied to two men & heredibu, without the word 
Sus ] this is void for incertainty in a fine as it is in a deed. 
Co. ſuper If a fine believed, come ceo que il ad de ſon donc, hereby a fee-fimple 
Li.9. Will paſſe without any word of heires, And ſo alſo it is in caſe of a 
verſus common recovery. 
Wakefields - If the lands be limited in the Concord of a fine to Z for life, and 
36 liz, Co. afrer to the children of C begotten, and - bath at the time of = 
: 2 ne 


Corin. 
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Recovery, 


Of a Fine. _ Gpe 
fine levied two daughters only; in this caſe the ſonnes and deugh- 
ters that are borne after ſhall rake nothing by this fine, And no 
averment of intent will helpin theſe caſes, And yet an averment 
lieth upon a fine of the uſes thereof and of no other matters as up- 
ona deed, 

A fine at the common Law, or a fine without Proclamations was Stat. 18 Pd. 
onee a perpetuall bar to all perſons that had right and no impedi- fag f Ed. 
ment at the time of the fine levied, and that did not claime within a 3- 16. Flow: 
yeare and a day after the execution of the fine by poſſeſſion; but II ck. 22 
now this Law is changed, and this kind of fine will barre none but * K. 3: <b- 
ſuch as ard parties and privies thereunto. But a fine by the Statute, . 
or a fine with Proclamations isnow much of the ſame virtue and 

force as a fine at the common law was, ſor by the Statute of 4 H. 
7: it is provided, That every fine after the ingtoſſing thereof ſhalt 
be proclaimed in the Court the ſame Tearme, and the three next 
following Tearmes, foure ſeverall daies in every Tearme ; whick 
Proclamations ſo made, the fine ſhall conclude all parties privies and 
ſtrangers, except women covert, perſons within 23, yeares of age, 
in priſon, out of the Realme, or of non ſane memurie, (being no 
parties to the fine) ſo as they or their heires take their action or 
lawfull entrie within five yeares after theſe imperfections removed. 
Saving to all perſons and their heires (other then parties) the right 
claime and intereſt which they have at the time of the fine, ſo as they 
Purſue it by action or enttie within five yeares after the Proclama-- 
tions, And ſaving to all other perſons ſuch right, title, claime and 
intereſt as firlt ſhall grow or come to them after the Proclamations - 
by force of any matter before the fine,ſo as they make their claime 
or entrie within five yeares after the ſame grow due, or if at that 
time there be any impediment asaforeſaid, within five yeares after 
the impediment removed. And by the Statute of 32 H. 8. (which 
is an expoſition of this Statute) it is provided, That all fines with 
Nroclamations levied according to 4 H. 7. by any perſon of 21. 
yeares of age of any land, &c. before the fine levicd entailed to 
him that doth levie the fine or any of his Anceſtors in poſſeſſion, re- 
vetſion, te mainder, or uſe, immediately after Proclamations had ſhall 
be a barre againſt him and his heires, claiming only by force of any 
ſuch entaile, and againſt all others claiming only to the uſe of him 
or any heire of his body. By which Statute it doth appeare that. all 
the-parties, to the fine Conuſots and Conuſees, whether they be fe- 

mes Covert, men de on ſane memorie, or others, (Infants only excepy 

ted, who during minority may avoyd it) and whether they have a 
naturall or civill capacity: & ptivies, vi. ptivies in bloud, as heires, 
whether they be lineall or collaterall, or privies in repreſentation, 

as executors and adminiſtrators : and all ſtrangers alſo, viz all o- 
chers beſides parties & privies that have or pretend any preſent right 
or. 
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or title (except women covert, and the reſt that have impediment 
that doe make their entrie or claime, or bring their action within 
5. years after Proclamations had, and thoſe perſons excepted alſo if 
they. make not their claime, &c, within five yeares after the impe- 
diment removed) all theſe are concluded. i. fo ſhut and eloſed up 
rogether,for their right is ſo extinct hereby, as they can never open 
their mouthes or lift up a finger againſt it. Saving to all others. 
ij. ſuch as have no preſent right at the time of the fine levied, and 
were excepted before ſuch right, title, claim or intereſt as ſhal accrew 
to them after the Proclamations upon any truſt, giſt in taile, or o- 
ther cauſe, before the fine levyed, ſo as they make their claime, &c. 
within five years after their right firſt accrewed if they have then no 
impediment, or if they have, within five yeares after the impedi- 
ment removed. 
For a more full underſtanding of which Statutes and this matter, 
theſe things in generall muſt firſt be obſerved. 1. That the perſons to 
be barred by a fine are, 1 Parties. 2 Privics. 3 Eſtrangers. The par- 
ties if they be of the age of 21. years, are bound for ever by the = 
and ſhall have no time to claim to preſerve their right. The privies 
alſo, being heires and executors to the parties and voyd of impedi- 
ment at the time of the fine levied, or not, if they claim by the ſame 
title that their Anceſtor had that levied the fine, are barred for ever 
by the fine, and ſhallhave no time toclaime to preſerve their right. 
t pyer 3. f. And therefore if my father diſſeiſe my Grandfather of land, and : 
pale, 7 then levie a fine of the land, and then my Grandfather die, and after 4 
my Father die, by this fine I am barred of the land for ever. And 
Zu here note, (“) that he that is a privie within the intent of 4 H. 
Curia in 7. is an heire within the Statute of 32 H. 8. Er fic e converſo. And 
i will. that privies or heires in eſtate and bloud, as he that is heire to whom 
te land doth or ſhould deſcend are within theſe Statutes, and ſhall 
be barred by the fine of their Anceſtor of that land, And ſo alſo 
ſhall privies in eſtate that are not privies in bloud, as where one 
hath land in burrow Engliſh,and levie a fine of it, hereby the young- 
eſt ſonne is barred. So if one bee tenant in taile to him and the 
heires females of his body, and he levie a fine, having a ſonne and 
daughter, hereby the iſſue female is barred, and yet ſhe is not the 
heire of his bloud. But he that is privie in bloud only, and not in 
eſtate alſo, is not within theſe Statutes, neither ſhall he be barred by 
the fine, and therefore if lands be given to a man, and the heires ſe- 
males of his body, and he hath a ſonne and a daughter, and the ſon 
levie a fine and die without iſſue , this is no barre to the daughter, 
for howſoever ſhe be heire of his bloud, yet ſhe is not heire to the 
eſtate, nor ſhall need to make her conveyance to it by him. The 
ſtrangers that are to be concluded by the fine, are either, 1. Such as 
have preſent right and no W and theſe are barred _ 
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five yeares if they make not their claime within ſive yeares after the 
Proclamations. 2. Such as have preſent right, but have impedi- 
ment of infancy, &c: and theſe axe barred if they doe not make 
their claime within five yearesafrer the impediment removed. 3, 
Such as have no preſent but ſuture right upon cauſe precedent, and 
they are either without impediment, and then they are barred if 
they claime not within five yeares after their right doth acrew ; or 
they have impediments, and then they are barred if they claime not 
within five yeares after the impediment removed. 4. Such as have 
neither preſent nor ſuture right at the time of the levying of the 
fine by reaſon of any matter before the fine, but whoſe right grow- 
eth either entitely after, or partly before, and partly after the fine, 
and theſe are not barred at all by the fine, but they may make their 
claime, &c. when they will. And parties, privies, and ſtrangers to Plow.;3t. 
fines that are barred * are ſuch as have naturall capacities or 337 *7** 
civill, for both theſe are barred. And therefore it is held, if fuch a 
Corporation as hath an abſolute eſtate and — of bis poſſeſ- 
ſions ſo as he may maintaine a writ of right thereof, as Major and 
Communalty, Deane and Chapter, &c. levie a fine of their lands, 
they and their ſucceſſors are barred preſently, but if a Biſhop, 
Deane, or Prebend, without aſſent of the Deane and Chapter, or 
2 Pasſon and Vicar without aſſent of the Patton and Ordinary had 
levied a ſine, this would not have barred the ſucceſſor; neither 
will it barre now with their aſſent, for they are reſtrained by divers 
Statutes. So alſo ſuch perſons are barred by the fines that are le- 
vied by others if they make not their claime in time, as if one diſ- 
ſeiſe a Corporation aggregate of land belonging to their Corpo- 
ration, and after levie a fine of it with Proclamations, and they 
doe not make their claime, &c, within five years, hereby they ate 
barred. 2. Where the Anceſtor is barred by the fine, there for co , jors 
the moſt part the heire is barred alſo, And therefore if tenant 
in taile be diſſeiſed, and the diſſeiſor levie a fine with Proclamations, 
and the tenant in taile ſuffer five yeares to paſſe without claime, 
&c.. hereby he and his iſſues are barred for ever, ſo that the heire 
doth ſuffer for the laches of his Anceſtor, 3. The eſtates that ſhall be co. 5. 104. 
barred. by the fine are eſtates by the common Law, or by Copihold, 
in-fee-limple, fee-raile, or for liſe, ot foryeares, the eſtates alſo of 
tenant by Statute, Elegit, and of Gardeins in Chivaltie, and of Ex- 
ecutors that have land untill debts and Legacies be paid. And ther- 
fore if one enter upon, and put out a Copiholder of land, and le- 
vie a fine thereof, and the Copiholder re yeares to paſſe 
and make no claime, &c. the-Copiholder and his Lord both are 
hereby barred forever. And iſ a leaſe be made for yearts, and the 
leflor or another before entrie of the leflee-Ievie a fine with Procla- 
mations, and the leſſee doth not not make his claime,&c. within five 
| yeares. 
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Plow. $58, Mares, hereby the leſſee is barred of his intereſt forever, 4. The 


things whereunto theſe Statutes doe exrend, are lands and tene- 
ments, and not a Rent or other proſit apprender out of the land, 
and therefore if I have a rent, common, or Eſtovers out of land, or 
a way over land, or power to ſell the land, and a fine is levied of 
the land it ſelife, and I doe not make my elaime of my tent, &c. 
within five yeares, yet I am not hereby barred of my tent, &c. 
And for this cauſe it is, that if a tenant in ancient demeſne levie a 
fine of his land, and five yeares paſſe, the Lord is not hereby barred 
to avoid it, fot herein he claimeth not the land but his ancient Seig- 
tiorie. 5, The time in which they muſt make their claim, ot bring 
their action that have preſent right and no impediment is within 
five yeares after Proclamation had, and the time for them Which 
have impediments is within five yeares after the impediments re- 
moved, 6. The time within which they muſt make their claime 
or bring their action whoſe right doth happen afcerwards, if they 
have no impediment, is within five yeares after the time that their 
right doth accrew,and if there be any impediment within five years 
after the impediment removed: 7. The —— whoſe tight is ſa- 
ved and preſerved are mentioned in the firſt and ſecond Saving of 
the Stature of 4 H. 7, and they are ſtrangers and not parties nor 
privies. 8. They that have benefit by the firſt Saving of the Sta- 
rate ſhall have none by the ſecond Saving, for he that will bewith- 
in the ſecond Saving to have benefit by it muſt be, 1 Another per- 
ſon, 2 The right muſt come and acrew to him firſt. 3 It muſt 
come to him after the fine and Proclamations. 4 His right muſt 
be upon ſome cauſe or matter before the fine, 9g. No fine ſhall 
barre any eſtate in poſſeſſion, reverfion, or remainder which is not 
deveſted and put to a right at the time of the fine levied. And 
therefore if one levie a fine of my land whiles Iam in poſſeſſion of 
it, this fine will not hart me. So if the tenant of the land, out of 
which I have a Rent or Common, &c. levie a fine of the land, this 
ſhall not barre me of my Rent or Common, for I am ſtill in poſſeſ- 
fion of this in the judgment of the Law, So if there be tenant for 
life the remainder for life, or tenant in taile the remainderin taile, 
and the firſt tenant in taile or for life doe bargaige and ſell the land 
by decd indented and intolled, and after leviea fine to the bargai- 
nee, in this caſe the remainders are not barred, albeit five yeares 
paſſe without claime, for the Law in theſe caſes doth adjudge them 
alwayes in poſſeſſion. So if I make a Leaſe for yeares of land, ren- 
dring a rent, and a ſtranger levie a fine of the land, and the leſſee 
for yeares payerh- his rent to me duly,” in this cafe I am ſaid to be 
alwayes in poſſeſſion, and therefore am nor barted by this fine of 
my reverſion. So if there be a tenarit by Copy or leaſe for life, the 
remainder for life, and the ſirſt tenant for * accept of a fine yo 
; 4 an 
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land with proclamations and 5 years paſſe without claime &c. 
hereby he that is in remainder is not barred. So if one have a 
leaſe for years of land to beginne in futuro and a fine is levyed of 
the land, and five years paſſe after the terme beginne, it ſeemes 
this is no barre, becauſe this eſtate is not put to a right. And for 
the further illuſtration of all theſe things ſee the examples follow- 
ing, © If tenant in taile levy a fine of the land intailed with pro- 512 f l. 
clamations according to the ſtatutes, this is a barre to the eſtate Co. per lit. 
taile, wherein theſe things are to be known, 1. That whereſoever Jeg. 
the iſſue doth claime by the ſame title, and muſt makeRis Convey- 40. Dicr. 3. 
ance to the lan im t Tevie abe ne chere the He ww l 
bare biz. 25d therefore if nde given tothe bösband and wine 
in ſpeciall talle, vic. To them and to the heires of their two bodies 
iſſuing, or the like, or if the gift be ro chem and the heires males 
or females of their two bodies, or to them and the heires of their 
bodies with the remainder to the right heires of the husband in fee, 
and the husband alone levieth a fine with proclamations, by this 
the iſſue in taile is barred, - And yet ſo as the right of the wife is 
ſaved ſo as ſhe makes her claime &c. within five years after her 
hnsbands death. 4 So if husband and wife tenants in ſpeciall taile 4 Dier 354! 
have iſſue and the wife dic, and the husband marry another wife 
and have iſſue and levy a fine Sur cogni/ance de droit come ceo &c. 
and take backe by the ſame fine an eſtate in ſpeciall taile the re- 
mainder over &c. and die, the iflue by the firſt wife is barred. © So . Co.3.90; 
if tenant in taile be diſſeiſed, or make a feoffment in fee, and after 
levie a fine with proclamations to the diſſeiſor or to a ſtr be 
the iſſues in taile are hereby barred forever, the continuance of the 
poſſeſſion in another notwithſtanding, *Soif a gift be made to the FCo-liyer 
eldeſt ſonne and the heites of his body: the remainder to the father cx 
the heires of his body, and the father dyeth, and the eldeſt ſonne 

levy a fine with proclamations and dyeth without iſſue, this ſhall 
barre the ſecond ſonne for ever for the remainder deſcended to the 
eldeſt. 5 So if lands be given to an eldeſt ſonne and the heites of gCuria in. 
the body of his father (the father being then dead) and he levyya 
fine of this land, this will barre the younger brother, h Bur_jfghe Diez. 
ifſue in taile doe not make his title by him that did levy the fine 

here the fine will not barre, and therefore if my father be tenant 
Ale, and his br MHeiſe him and Tevya fine, and he and my 
father dye, this fine ſhall not barre me as iſſue in taile,becauſe Ldoe 
not make my title to the land by him: but if I ſuffer five years to 

fle and doe not makg my claime &c. by this meanes | may be 

— by the ſine. And if the fine be levied: of another thing ; Plow.435, 
then the thing it ſelfe entailed, As if the tenant in taile grant by 

fine a Rent, mon, or the like out of the land intailed, this 
ſine will not barre the iſfue. So if a Rent be entailed and the tenant 
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which the rent doth iſſue, and then levy a fine of the land, this is no 
barre to the iſſue of the Rent. 2. Albeit the fine be a double fine 


with a grant and rendes, yet it is within theſe Statutes, and will 


barre the. iſſue in taile as well as a ſingle fine, fo as the grant and 
render be of the land it ſelſe and not of any profit apprender out 
ofir, And therefore if husband and wife be tenants in ſpeciall 
taile, and they levy a fine with proclamations, and the Conuſee 

rant and render the land to them and their heires, this fine will 
— the iſſue in taile. And if tenant in taile joyne with 7, S. and 
levy a fine to a ſtranger, and the ſtranger doth grant and render 
the land againe to J. S. for years, and to the tenant in taile in fee 
aſterwards; the iſſue in taile is barred by this fine. So if there 
be tenant for life, the Remainder in taile, and he in remainder in 
taile accept of a fine from a ſtranger, and grant and render to the 
ſtranger againe for years with a remainder over, hereby the iſſue 
in taile is bound, * If tenant in taile accept of a fine of the land 
entailed from a ſtranger, and then grant and render a. Rent out of 
the land to the firanger by the ſame fine, this will not bind the iſſue 
in taile to pay the ſame Rent. If tenant. in taile make a feoffe- 
ment on Condition, and die having two ſiſters inheritable to the 
taile, and one of them levy a fine with proclamations ſar Releaſe 
to the feoffee of the whole, in this caſe it is doubted whether the 


other ſiſter be barred of her halfe or net. 3. Albeit the tenant in 


taile die before all the proclamations be finiſhed, yet when they 
be finiſhed as they may be after his death, the iflues in taile are 
bound by the fine, for howſoever by the death of the tenant in 
taile the tight of the eſtate taile doth deſcend to the iſſue, yet when 
the proclamations are paſſed this right that doth deſcerid is bound 
by the Statutes, and the iſſue cannot by any claime & c. ſave the 


a 9 of the eſtate taile that doth deſcend unto him. 4. Albeit the 


iflue in taile be within age, out of the Realme, under Coverture, 
non compos mentis, ot in priton at the time of the fine levied and the 
proclamations paſſed, yet the eſtate taile is barted by the fine. And 
therefore if A. be tenant for life of land the temaindet to B. in 
taile, the reverſion to B. and his heires expectant, and B. levy. a 
fine to C. and his heires, and hath iflue and die before all the pro- 
clamations are paſſed, the iſſue in taile being then out of the 
Realme, the proclamations are made, and after the iſſue in taile 
cometh into the Realme and claimeth the remainder in taile 
upon the land, in this caſe the eſtate taile is, barred for ever. 
5. Theſe Statutes doe extend to fines levſd by tenant. in taile by 
Concluſion, and the iſſue ſhall be bound by the fine of their An- 
ceſtor unto whom they are privy in eſtate and bloud albeit parte: 
fints nihil habwerwnt tempore fints, And therefore if the iſſue in taile 

in 


inthe life of his Anceſtor when be hath onely u poſſibility, As if 
there be grandfather, father, and ſonne, and the be 
tenant in taile, and the father levy a fine of the land before the 
grandfathers death, and then the grandfather dye before the father, 

and after the father dye, in this caſe the iſſue is barred by this fine: a 
1 ſoalſo if the ſurvive the father. Bar in caſe of a col- un 21. 
laterall deſcent, if the collaterall Anceſtor die in the life time of — 

his farher without iſſue, this fine is no barre, but if he ſurvive his wadercag, 
father, contre. So if lands be given to the grandfather and his 1 4. 
wife-in ſpeciall taile, and the grandfather dieth and the father 

doth diſſeiſe the and doth levy a fine with procla- L 

mations, the dieth and then the father dieth, in this 

caſe the ſonne is barred. * So if lands be conveyed in taile to a mco3. 5, 

woman for ker Jointure within the Statute of 11 H. 7, cap. 20. 946 

and whiles ſhee liveth the iſſue in taile doth levy a fine of the land, 

by this the iſſues inheritable to the eſtate taile are barred for ever. 

So if tenant in taile make a feoffement ot be diſſeiſed, and after - 

levy a fine with proclamations for a ſtranger, hereby his iſſues are 

barred for ever. So ——— —— —— — 

entry ing a freehold w a fine with pro- 

282 ſhallbe a barre to 2 to his collaterall 

heites and brothers of the 'halfe blond. » So if a tenant in taile 

have foure daughters and one of them levy a ſine in the life of the 

father, this will be a barre to her iſſue for the fourth part of the 

land. 4 But in theſe caſes before and ſuch like where the iſſue in 3 co. 305 

taile doth a fine in the life time. of the tenant in taile, the . 

tenant in taile hi may afterlevy a fine of the land, and thereby 

barre his iſſue, and rhe Cenuſee alſo ro whom his iſſue bath levied 

a finc, and therefore in all theſe caſes it is ſuppoſed that the te- 

nant in taile doth dye and ſuffer the right to deſcend to his iſſue. 

If lands be given by will to one when he ſhall come to his age of c.. i 

twenty four years;to hold to him and the heires of his body; and he 5. 

afcer his age of twenty one years levy a fine of this land with pro- 

clamations, this is a barre to the iſſue in taile. If a diſſeiſor make a 

gift in taile, q thedonee make a feoffment ro A. and after levy a fine 

with proclamations to B. that hath nothing in the land, this fine 

will barre the iſſues in taile and they ſhall not avoid it by pleading 

that partes finis nibil habuerunt &c. but it is no barre to the diſ- 

ſeiſee, for he may avoid it by this plea when he will. © And & fe- [C0334 

tiori therefore, if a fine be levied by the tenant in taile that hath 

only an eſtate of freehold in remainder or reverſion is as if 

A. be tenant ſor life, the remainder to B. in taile, and B. levy a | 

fine, albeit this be no diſcontinuance, yet it is a barre to the eſtate 1 

raile. © But if cenant in taile have iſſue a ſonne and a er, Will, God- 
and the ſonne living the tenant in taile levy a fine and * Wale ca 

k 3 % 


$JCo-39!. 


——"— 
» 


iſſue; and then the tenant in tulle dieth, by 
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in i „ and then the tenant in taile dye, this 
is no barre to the elder ſonne. So if lands be given to a man and 
the heires ſemales of his body, and he hath a ſonne and a daughter, 
and the ſonne doth levy a: fine of the land, this is no barre to the 

heer. So if tenant in taile have his wife being with. 
childe of a ſonne, and the levy a fine, and after the ſonne 
— — — — — 
they be privics heires to the bloud yet are not privies and 
heires to the eſtate. 6, Albeit the eſtate paſſed hy the fine be aſtex 
wards before all the proclamations had avoided, yet the iſſue in 
taile is barred by it. And therefore if tenant in taile diſcontinue 


in fee, and after diſſeiſe the diſcontinuce and levy a fine with pro- 
clamations to a and take an eſtate backe by Render in the 
ſame fine, and the diſcontinuee before all the proclamations paſſe 


enter and claime and fo avoid the fine, yet hereby the eſtate taile 
is barred. * Aud if tenant in taile infeofte the iſſue in taile and aſten 
diſſeiſe him and levy. a fine, the iſſue enter, and aſter the 
proclamations: paſſe, and after the iſſue in taile doth inſeoſſe the 
tenant in taile which levied the fine and dyeth, it ſecmes this ſine 
ſhalb barre the iſſucs in taile. 7. This is a barre to the eſtate taile 

and to the iſſues onely and is no barre ta him in rema inder or te- 

verſion, and therefore when the eſtate taile is ſpent this barre is 

at an end. And there ore iſ an eſtate be limited to A. and Y. his 

wife and the heires males of the of A. the temainder to C. 

and A. and B. have iſſue and 4: dye and ZB.. and her iſſue, or her 

iſlne alone levy a ſine, his will barre the iſſues of the iſſues whiles- 
there be any, but they faile it will not barre C. in remainder, eacept 

he ſafer five: years to paſſe and ſo be: barred by his n claim. So 

if cenant for life and he that is next im the remainder! is taile joyne 

ima ine, this is a: to the iſſbes in taile for ever as long g 
as that eſtate taile ſhall continue, but not to him that is next in 

remainder; nos to any other that ſhall come in of any cemainder- 

in taile or in fee nor to him in re vetſion. * If lands be given to 4. 

and the heires males oſ his body, the remainder to & and the heires 


males ofhis body, the remainder toit he righe heires of f. and 4. 


doth bargain and fell this land by deed indemted andimtolled to 7. 
S. and his her ites, and uſtet le vy a fine of it. /r Conaſanco de droit 


come ces . to him and his heites, by this the rema inder to B; is Difcontinuance;. 


not diſcontinued, but it is 4 barre to the eſtate taile by the Sta- 
tutes and eauſoth the eſtate oſ the bargainee to laſt ſo· long as ihe 
tenant in taile hath iſſues of his body, but ifthe fine had been be- 
fore the bargaine and ſale it had been a diſeontmuanee oſ the re- 
mainder, but in neither caſe. 2 harre to him * 
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2 Wife barred by 
the fine of her 

 husbandor ſome 
Other. 


— * 


Of a Far. Cap 2 
he ſaffer himſeife to be barred by his non · elaime within five yeares , 
afrer bis eemainder happen to come in poſſeſſion, 8. If there be 11 ce. 6. 
tenant in taile the remainder to him in taile, and the tenant in taile ? . 7. 
levic a fine of this land, hereby both his eſtates are barred. Et fic de 
fimilibus. Y But all this notwithſtanding , If lands be convey. 21 Bo. 
cd to a woman in taile for her joynture within the Statute of 11 C4. 5%. 
H. 7. chap. 20, and ſhe levie a fine of this land, this will not barre Per. 4 Co, 
the iſſues in taile. Or if lands be given in taile to any ſubject by c 
the Kings own gift or proviſion, and the tenant in taile levie a fine, *7: 74 
this fine ſhall not bind the iſſues in taile nor the King, but others it 
will barre, for.theſe fines are not intended within, but excepted 
out of the Statute of 32 H. 8. but che King himſelſe being tenant 
in taile of the gift of ſome of his Anceſtors being ſubjects may le- 
vie a fine of it to barre his iſſues in taile. And in all caſes where a 
recovery will not barre the iſſues in taile, there a fine will not barre 
them. 

Albeit the fine of the husband and wife together of the wives Dyer 73. 
land, or of che land of the husband and wife together, be a . Plow. 7. i & 
tuall barre co her and her heires for ever, yet if the alone 
levie a fine with Proclamations of ſach land, and then he die, in this 
caſe ſhee is not barred of her right, but if ſhe doe not make her 
claime, &c.. within fiveyeares after her husbands death ſhe is barred 
of her right for ever, notwithſtanding the Statute of 32 H. 8, 

And if one ſeiſed of land in fee mary a wife, and after make a « M. :8, 
leaſe of this land to A. for liſe, the remainder to B. in fee, and 2 _—— 
levie a fine with Proclamations, and the husband die, and the wife Twifts caſe. 
doe not make her claime, &c. within five after the death of 
her husband; hereby ſhe is barred of her dowerfor ever notwith- 
ſtanding the eſtate for life in A. but if the remainder of B. had been 
put to a right at the time of the fine levied ſhe might have avoided es. 
the fine by Plea. Qaod partes ſinù nibil babmermut, r. > And, yer 4 
if the husband levy a fine of his owne land and die, and his widow 224 Co. a. 
having ns impediment doth not make her claime within five yeares 
after his death; hereby ſhe is barred of her dower for ever. © If a « Dyer. 
jainture be made to a woman after the coverture, and her husband 
and ſhe levie a fine of it; hereby without queſtion ſhe is barred of 
het jointure in this land, but it is thought that this is no barre of 
her dowet in the reſidue of the land of the husband, and eſpetially 
then when the fine is Sur connſance de droit come ceo, cc, 4 If « Dycr 
lands be given to a man and his wife in taile, the remainder to the *** 
right heires of the husband, and the husband alone levie a fine of 
this, this will not bacre the wiſe except (he ſuffer five years to paſſe 
afrer his death without making claime, &c. and therefore it the 
fine be to the uſe of the husband and his beirs in fee he may diſpoſe 
it as a fee ſimple and his iſſue hath no remedy, © *h 
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g E If man diſſeiſe me of the land I have in fee ſimple, or fee taile, 
an 


d after levie a fine of this land with Proclamations,and I doe not 
make my claime, 8c, within five years after the Proclamations had, 
hereby I and my heires are barred for ever of this land. And if I 
being ſuch a tenant in fee make a leaſe for years, or be the Lord of 
any Copyhold eſtate, and my leflee for yeares, or Copyholder in 
fee, or for life be ouſted, I rhereby diſſeiſed, and the diſſeiſot 
levie a fine, and neither I nor my leflee for yeares, or Copyholder, 
doe make any claime, &c. within the five years after the fine levied, 
hereby we are all barred for ever. And if one diſſeiſe me of land, and 
after make a leaſe for life of it, and then levie a fine with Proclama- 


tions, and I ſuffer five yeares to paſſe, hereby Iam barred both of 


the reverſion and of the eſtate for life alſo. 

If tenant for life make a feoffment in fee, and the feoffee levie 
a fine with Proclamations, and he in reverfion or remainder doe 
not make his claime, &c. within five years, hereby he is barred for 
ever. 

If I pretend right or title to and, and enter ũpon it, and put him 
out that is in poſſe ſſion, and then I levie a fine with Proclamations, 
with an intent to barre him, and he doth not make his claime, &c. 
within five years, hereby he is barred-for ever, albeit he had che true 
right, and I no right atall.- ? 

If I purchaſe land of H. and aſter perceiving my ticle defea(i- 


st. ble, and that a ſtranger hath the right of che land, I doe levie a fine 


to, or take a fine from another with Proclamations with intent and 
of purpoſe to barre him that hath right, and he ſuffer five yeares ro 
paſſe, and doth- not make his claime, &c. hereby hee is barred of 


his right for ever. And intheſe and ſuch like cafes, thereis no-re- Equitle;- 
liefe to be had in equity. See more in Numb, 11. fa. 
If there be tenant in taile, the remainder in taile, and the tenant , Where a Fine" 


in taile bargaine and ſell the land by deed indented and inrolled, ſhall be a barre ar 
and after levie a fine with Proclamations to the bargainee Sur Ce- to one perſon, 


wrſance de droit come ceo, &r. inthiscaſeasto the tenant in taile 
and his iſſue this is a barre, but as to all others it is no barre, albeit 


others it is no barre at all, and therefore he in remainder or reverſi- 
on in theit times may enter notwithſtanding, © So if lands be en- 
tailed to the husband. and wiſe, and the heires of their two bodies, 
and the husband alone levie a fine of this land, this as to the hus- 
band tenant.in taile and his iſlues is a barre, but not as to the wife, 
for ſhe ſhall be tenant in taile ſtill, and yet it ſeems ſhe may not ſuſ- 
fer a recovery of chis land afterward. So if a man attainted of 
felony or treaſon levie a fine of his land, this as to the King and Lord 
of. hom the land is held is void, and is no barte to theit — 


they never make any claime, & c. So if tenant in taile levie a fine of ym 
kis intafled land, this is a barre as to him and his iſſues, but as to all tber. 


Recoyerie.- 


= 
J. Diſſeiſee and * 
the like barred 
the fine of the dil- 
ſeiſor, &. 


not to ano 


4nd title of foffeirure, but as to all others it is a barre, o n 1 
if ane leviea ſine of Lands in Ancient demeſne and of other lands F:N- 3.x | 
together, chis as to the lands in Ancient demeſae is not good, nor * 
ny bare. at all, but vs to the other lands it is a barre, | | 
ie By che ancient common law, he that had right, was bound to Co. fiper Wa 
| Aa, nd wich. Make -laime, &c- within a year and a. day after the fine levied and © 
in what time be execution thereapon, or elſe he was barred forever, but this barre in 
that bath right to by n- claim is now gone, and if ſuch a fine without Procla- 
lud muſt mite mations bee levied at this day, hee that hath right may make his 
Ms claime, ccc. claime at any time to prevent the barre, and avoid the force of the 


— - line 
ene, Parties co fines void of impediment at-thetime of the fine levied e . 
Parties, are barred of the land prefently; and'/ſhall have no time to avoid ct. 24. * 
the ſame ſine by entrie, claime, cc. And privies in bloud, and pri- 
Privies; vies in repreſentation claiming by the ſame title which their Ance- 
ſtor that levied the ſame fine had, ſhall be barred by the fame fine 
preſently, and that whether they have any impediment or nor. 

Eſtrangers.. Eſtrangers to fines, (being all fuch as are neither parties nor pri- ge the 
—— have pre- vies) who have right to the land whereof the fine is levied, and Flow. 19% 
_— " have no impedimentnaturall or legall,ſhall have time to make their 

claime, &c. within five years after the fine levied and Proclamati- 
ons had, and no longer. And therefore if leflee for years, tenant 
by Elegit, Statute, or a Copiholder in fee, or for life, be ouſted, and m 
he in reverſion diſſeiſed, they ſhall have but one 5, years between 
them to make theirclaime, & c. and if they claime not within that 
time they are all barred for ever, for they have all preſent right and 
may bring their action preſently: but otherwiſe it is where the te- 
naar for life, and he in reverſion be difleiſed,for in this caſe he in re- 
_ verſion is notbarred by the firſt five years after the fine levied, for in 
that time he can have no action, therefore he ſhall have time to 
make his claime 5+ years after the death of the tenant for life. 
8 If a diſſeiſor levie a fine with Proclamations of the land whereof , Pio. 
the diſſeiſia was, the diſſeiſee muſt make his claime within the firſt 375 FF 
5. years after the Proclamations had, and if he happen to die with- 
in the five yeares, his heire ſhall not have 53. years more, but ſo 
much time more as to make up the time incurred in his father or o- 
ther Anceſtors time, 5. years, and albeit he be an Infant at the time 
of his Anceſtors death, yet he ſhall have no longer time. h If a te- 519 Hat 
nant in taile be diſſeiſed, and the diſſeiſor levie a fine, the tenant in Pyr 
taile or his iſſues muſt make their claime within the next ſive years 
after the Proclamations —— otherwiſe they be barred for ever. 
The like it is in the lacheſſe of him in remainder or reverſion, 
i And if in theſe and ſuch like caſes, he that bath preſent right and # Co. 1, 
is without impediment bring upon himſclfc any impediment, as if E 
being within the Realme ac the time when the fine is levied, he — 0 
after- 


K 


/ 


% 
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— the Seq, or che like, in4heſe caſes he (hall 
2 time then the ficſt five years af tet the proclamations 


- , Eſtrangers to fines peſtred with impediments of Infancy, Co- 
* verture, Madneſſe, Idiocy, Lunacy, Imptiſonment, or. abſence out 3 
of the Realme, at the time ofthe levying ofthe fine, and having 
then any preſent intereſt or right ſhall have five years time after Infant. 
the infirmity removed to make their claime &c, And therefore 
an Infant regularly ſhall have time for five years after he come to- 


bis full age to make his claime &c. alt he be in his mothers 
wombe at the time of the fine levied. And yer if my fathers bre *. | | 
4H, ther diſſeiſe him, and levy a fine with Proclamation: ayear 2 
4 er the proclamatuuons my father dyetl L Within F* x0 
ſe years mwy_uncle dyecth, in this cale I | on ot my infancy — * | 
Rall have only ſo much time to avoid the ſame as at the death of 


my father remained ro come of the gb yrs nn rd he | 44 
clamations, and not a new five years, becauſe I claime by the 
the title that my father had. So if my father, or other or be diſ- | 
5 ſeiſed and the diſſeiſor levy a fine with proclamations, and my fa- 


ther or anceſtor dye within five years after the proclamations, in 

this caſe I ſhall not have a new five years, but only.ſo much as — 

e. remaineth of the eld fiye years to make my claime Ng. Madmen Nes /ane n 

and Lunatic kes (being travgersto the fine) ſhall have the like time 

te make their claime &c. as Infants have, and yet if this inſirmi- 

| ty happen after the fine levied, and before ion 

be made, theſe perſons are not bound tothe fuſt years, ä | 

dn have fave years. time after they be curedof their maladies, We- Women. Ces 
| men Covert (eſtrangers to the fine) (hall haye five years time aſ- 5 

ter they be diſcovert to purſye their right. But if a fewe /o/e (eſtran- 

ger to a fine) have preſent right, and after the fineleyied ſhe take 

a husband, and ſo five years paſle aſter the proclamations had, in 

i, 6 this caſe ſhe is barred and (hall have no aber time to claime. 

nen lee. Eſtracgers to fines impriſoned at the time of the fin leviedſhall 

«975. havethe ſame time and liberty Infants have, bet if ſuch impri Impeiſc 

ment happen after the time of che fipe levied and before the laſt 

——— , —— 

2 the time of che Jevying Wereal ſball:bave Ger — n. 

by their teturne to enter or elaime 8c. But if; they be in Exglaydat g 

the time of levying of the ſine, and after goe beyond the $cas,, 

and ſuffer the five years aftet the ptoclamations to paſſe, in this 

1 caſe ſhall have. no longer time, they be ſent in the 

Wa Kings ſervice and by: his cammandement. N And: if the part be 

k. beyond the Ses at the time of the fine levyed;and never geturn hut 

dye there, it ſeems in this caſe the fine will not harte ligheireatall.. 

a Eſtrangere 


* 


rn a 


| defects or infirmities, as 
| , impriſonment, abſence Dier 133. 
the Realme, to avoid fines ſhall have time for five years 
the laſt of the infirmitics temoved. But if they have divers 14 
j iments, and they be all onee after the proclamations made '" 
bol removed, and afrer they fall into the like againe and dye, ö 
in this caſe theit heites ſhall not have a new five years, but the b 
firſt five years begun in their Anceſtors time immediately after the _ 
ficſt impediments ſo removed ſhall proceed, and »on-claime of their 
keires during all the reſidue of the ſaid five years bindeth them as 
„ err ſaid Anceſtors ould have been bound thereby if they had * 
remained void of ſuch impediments during all the ſaid five years. 
4. Tharnre vi- Eſtrangers to fines that have no preſent but a future right, and piow. 353. 
| — — ſuch as groweth, wholly before the proclamations, if they be Dig 33%. , 
tobe wan cauſe void of impediment (hall have five yeares time after their right, 
. title, claime or intereſt firſt groweth, remaineth, deſcendeth or 
cometh to them afrer the proclamations, And therefore if 
a Mortgegee be diſſeiſed and the diſſeiſor doth levy a fine 
with -proclamations, - and the five years paſſe, and after the 
Mortgagor payeth or tendreth the money, in this caſe he ſhall 
have time for five years after the tender or payment of the money 
to make his claime &c, So —— of his land where- 
of his wife is dowable, ſhee ſhalt have five years after her husbands 
death to make herclaime &c. and not be bound by the five years 
after the fine. So if tenant in taile levie à fine with procla- Pow. 7. 
mations, and aftet the five yeares dyeth without iſſue, the donor 12 
hall have five years after his death without iſſue to bring his 
Formedon, So if leſſee for life levy a fine, or make a feoffement n 
in ſee and the feoffee doth levy a fine; in this eaſe he in reverſion 374_ 
or remainder ſhall not be beund by the next five years after the 
fine levied, but he ſhall five years next after the death of the te- 8 
nunt ſor life, and ii he dye within the five years, his heires ſhall have 
only ſo much time as to make up the time before his death five 
yeares. ® 'So-alſo is the law if lefſee for life be diſſeiſed, and the »Plow.394 
diſſeiſor or 2 ſtranger levy' a fine, in this caſe he in reverſion or %,. 
his heires ſhall have five years after the death of the tenaat for 3 
- life and ſhall not be to the next five years after the time of 1 
the ſine devied. » 80 if tenant in taile in poſſeſſion levy a fine „ 56 
and dye without iſſue, in this caſe he in the remainder ſhall have 15 1.87. 
time for five years aſter the death of the tenant in taile without 5770 
iſſue, and if he make not his claime & c. in that time, he and his | 
iſſues are barred for ever · The ſame law is: for him in revetſion | 
orthe donor if there be no remainder. » And if tenant in taile „ Cf %% 


Que in iſconrinuce levieth a fine with procla- 
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thetenant in taile dieth, in 
1 chis 


— — — 


SZ 
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aſter 


de nn ſaue mencorie, make a ſeoffem̃ent, and the fe- 
fine, and then the feoffer die ; in chis caſe the deire _ 
the death of his Anceſtor, and not be 
by — che tine levi . 

5 dent being affected — ; 
q Dye. creweth,ſhall have 5, years aſter the in 
row. 35h their claime; &c, 
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purchaſe lands and die, and the dangh 

diſſeiſed by 4 who levieth a ſine, and 5. yeares claime without 

claime, and tenne yeares afterthe father bach another ſonne who is 

heire to his Brother; he ſhall have in this caſe a net fall: g. yeares 

after he come to his full age, for he is the firſt unto whom the right 
after the Proclamations. But if a ſtranger to a ſine to 

whom a remainder or other tit le firſt accteweth aſtet the fige doe 


* And if one abate after the 

cath of a tenant in fee-fimple,: and make — > ovipuck g 
dition, and che fcoftce tevie a ine, and. q. ycates yade wi iny 
claime made by his beire, hereby the heire is barred for the preſent, 

but if aſterwards the condition bee broken, and the Abator enter, Eo 

then the heite may have an aſſiſe of Mortdanceſter againſt the Aba- : 

| ror or enter when e will, pa. | 

. ; Eſtrangers do 7 e. 
tze time of the 
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: So if a tenant ceaſ one yeare, and then a fine with Proclamacions 
2 & levied, eee 
; Ye 
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. That here fu- And: range 20 fines that have | i divers pin. $9, 
re rights by . titie growing at ſeveral). rimes it meh ſhall have ſeverall five 357 vr 


be 
at 
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F. 
£.: 
xl 
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* 
2 ven to H forthe life of A, the remainder to B for life, the remain · | 
ler to Hin fee, and H is diſſoiſed.and after the difleffor levie a fine 
and 5, years paſſe; in this caſe. Eis barred both of his preſent and 
ſutute eſtate and ſhall have ao further time to make his claime c. 
Co 


r mary ber and have ifſuc by her, ind the huaband is diſſciſed be · 
fore mariage or aſtes, and then a ſine is lovied with Prodamations, 


ageeement it welk as it may. 
If A eaſeoffe Fof-cenaine landin fee rendring 


ton of re-entrie fornot peyment of rene, and by indenture 


i conn/unce 

| ſhall cnure as a fine /or roles, 
hath che — — ear by way of Wy. Eft 
pell, aibeir ir ber à fine ſ commerce le dit come ceo be. A 
OOO Ty won eſa — * 
bee bete A ſme may be avoided for many tauſet, as by the death of the par- ,, 
re tics aſter the oonuſante before the recording oſ it, or by covin in che may be ave 
\ EA. procuring of i; Alſo it may he aroided for other cau as for ſomt or not. And bow. 
Fuck“ error in the proceeding in the ſuing ont ul che ſine, and this is dont 2 

by writ oferror(bur this error then that ſhall aoemake « fine voida- ö 
. mult be notorious, becauſe the thing is done by conſent. and it is 
de. a tue in Law Conſenſius entire.) And by this means if the huſ- 
6 band and wiſc levic a ſine, and boch of them he within age, hilos 
eicher of them be — — che fine as aa inſt them 
both. Bur if thore be t and he in coma inder in taile 
two levie 2 fine, and he in the remainder 
reverſe it for infancy, this ſlall not avoid the ſine as to the tenant 
. ile aNo. 4 82 tho is and may be ſometimes avoided, or at 
of his force byche claim, entry, oraction, of him 
— for if the vſtate oontained in a fineibe 
rs uſtor Proclamations lawfully deſeated, che by 
—— — inſt him which did 
all others which had right or title pa- 
within che 5. years, albeit he which 
the action have no j and execution within y. 
— Ad — In like. manner if thore be tenant 
for life, the xemaintler forlife, che remaindor in ſee, and the firſt 
. nenant forilife alien, und the ationce eie u fine with Proclamations, 
and the ſerond — — — this d oth · make 
void the ine — «gainſt him in romainder alſo: 
For it is a rule, 
xeverſion which will 


eee this chey may 
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and che — — this caſe 
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- of his owue bead (ualeſſe perhaps it bee for an Iufant) 


cannot make ſuck 2 chime or entry to che barre of a 
him authority 


fine, except hee that hath the right doe give 
before it be done ſo to doc, or doe agree to it after it is done. 
And therefore. if a ſtranger of his owne head will make an entry 
or claime into land whereof a fine is levied hereunto I have tight, 
and he doe it to my uſe, and I doe not agree to it within the 5. 
yeares, this enttie or claime will not avoid the fine. . And yet it 
was held by Juſt. Dodridge, M. 2. Car. B. R. that if a ſtran- 
ger enter in my name and to my uſe that have the right, that 
this doth veſt the eſtate in me before agreement, and I ſhall be ſaid 


to agree untill 1 doe di b | 
A fine alſo is, — may be avoided by plea, As b 


Averment of the continuance of ſeiſin of the Land in another 
at, and before the time of the fine levied, and that partes fins Dre 


nibil bebnermnt tempore levationis ſinia, and then he muſt ſhew in 
whom the eſtate was. As if leſſee for yeares, or a diſſeiſee, le- 
vie a fine to a ſtranger that bath nothing in the land, or A be dif- 
ſeiſed by B, and I bee diſſeiſed by C and B levy à ſine to B, 
or one that hath a right of a remainder only, or a diſſeiſor make 
4 gift in taile, and the donee make a feoffement to A, and after 
levic 2 fine to- 5 ſtranger: that hach nothing in the land. Bur this 
plea it ſeems — nny not privies, albeit they bee iſſues in 
taile, may have at this day, but only, and therefore in the 
caſe the diſſeiſor and not the iſſue in taile may avoyd this fine 
by this plea. But if a Collaterall Anceſtor of whom the iſſue 
in taile doth not claim the land levie ſuch a fine, the iflue may by 
this plea avoid it. It ſeems alſo the iſſue in taile may have this plea 
10 a fine Sar Relegſa only. F | 
Alſo there is a plea by which (as it ſeems) a fine hath been avoi- 
dable, which in effect is nothing elſe but an avetment of ſeifin ſtill 
in the demandant or plaintiffe or his beires before, at, and after the 
time of: the fine levied.. And chis ples (as is ſeems) no man may 
have at this day but the iſſae in taile only to avoid a fine levied Su 
grant & Render, by the Anceſtor in taile, and not to avoid a fine 
levied Ser Cenamſance de droit come ceo que il ad de ſon done &c. And 
a. feme Covert to avoid a fine levied by her husband alone, 
If there be two of. one name; and one of: themlevie a fine 
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Andnow it is high time we come to the ſeeond kind of common 
aſſurances made by mater of record. vic. Common Recovery, 


rr 
Of a Common Recovery. 


S Recoverie in genetall is the obtaining of any thing unjuſtly 
the Ac or detained by judgment or eriall of Law. And it is ei- 
beef 2z1, ther à common recoveric which is ſuch a recovery as is uſed for a 
to common aſſurance of land, or other recovery which is not uſed as 
ea an aſſurance of land. And the common retovery that is uſed for - 
ft. wd-41i, the aſſurance of land is nothing elſe but icio juris, ot acertaine 
forme or courſe ſet downe by Law to be obſerved for the better aſ- 
ren. ſuring of lands and tenements to men, And this is ſomewhat after 
the example of the recovery upon Title, which is without conſent. 1 et 
and contrary to the will of him againſt whom the ſame is had: for | 
there is in this a colourable ſuit, "wherein there is a demandant Voucher, <-++ + 
which is called the Recoverer,and a tenantwhich is called the Reco- 
vere, and one that iscalled ro warrant upon a ſuppoſed warranty 
which is called the Vouchee. | 
The common recovery is ſomtimes with a fingle voucher ; which +: 9 verupten; 
is when the writ is. brought againſt him that is to paſſe the land 
immediately, and he doth vouch over the common vouchee, - And 
ſometimes it is with a double voucher ; which is when the writ is 
brought againſt another to whom he that is to paſſc the land hath 
aliened it, and he doth vouch him that is to make the aſſurance, and 
he doth vouch over the common vouchee : and this is the ſureſt 
he Way, and the ſafeſt kind of recovery. In this formality of a com- 
Er mon recovery the courſe is, that by agreement of the parties a re- 
oe 3.45. all action is begun by a writ of entty brought by him that is to have 
— + the land aſſured againſt him that is to make the ſame aſſurance if it 
be with a fingle voucher, or if it be with a double voucheragainſt 
him to whom he that is to make the aſſurance hath ali the 
land. And in this ſuit, the recoveror that doth bring the action 
doth ſurmiſe that the tenant againſt whom the writ is brought 
9 hath no — the land, but that the recoveror hath right there- 
* unto, and chat the tenant came to it from ſuch a Granger whom the " 
4 +. + demandant doth name: And to this the tenant doth appeare in- 4 
% perſon or by Atturney, and then doth enter into defence of the 
land, but in pleading doth vouch to warrant: i. doth alleage 
that he bought the land of J. S. a ſtranger, who in the conveyance 
thereof bound himſeiſe and his heirs to warrant, and make good 
the title to him orthem toom it is conveyed, and thereupon he 
prayeth that I. S. may be called in r and then hee 
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J. S. doth 
cle. bat Tock om 


vercd by iim that brought the writ agadaſt the tenant, and ht is | 
for his remedy to J. F. upon his wartanty, and accordingly jullo- = 
ment is given by the Court that the demandant or recoveret 
recover the land demanded agrinſt the tonant, and that the tenant 
ſnallrerover fo much land of d. S. of his . land in recampenee 
Wecovery tnvalue. ſor the land cecove rel ſrom him which he ought do hare wartanted N 
we pro Kee, Lad. ud defended bur ihffered to be lost. Nad this recbermy over ical Sa BY 
led n recovery in value or pro Rexe, But if the me ut 

2 double voucher, or treble voucher, I. . is upon his 
do tall or vouch to went I. B. and to allcage in ibo dame man- 
: | ner x3 The tenant duth / und fo chat I. D. maytme in, aa. 
B theretipon J. D. d default : {Abd ſoif chete 
= be more vouchers; and then there mult be ſveralhrecoveries over 
in value — — of them; but bat withelaſt vonches 
ena ce nnen ech 


yet Derr vou- 
choc hach no land de reader inmalar. Aod byuhinmennesif one 
in 


chat ate in —— —ä—— 
—— reco voriea the tenaats and vouchces 
apy cer” —— 
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time one of the parties may be dead, 


fine, and ſu 


— ad nary a! which" noft 
have nine Retutnes ere ihe recovery can be 


that 
when the —— is 
thus ſuffered by the parties in perſon or by their atturneys, the ſame 


is to be entred by ſome one of the:Clarks of the Court of Common 
Pleas upon the Rolles of the ſame Court there to remaine upon 


Record. Aud herein there muſt goe forth a writ of Execution cal- 
led an Habere facias ſciſinamw, which is ſear to the Sheriffe of the 


County where the land doth lye to put the Recoveror in poſſcſſion 


of the land (except the be of a reverſion of land after a 


leaſe for years of it, in which caſe the reverſion ſhall be in the re- 
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enſe there mold goe 


coverors by a claime without any writ.) And this writ the Sheriſſe 


doth returne as executed according to the contents thereof, albe- 
it in truth he never doe any thing upon it. And after this all the 
ſame proceeding is to be Exemplified by the Clarke of the fame 
A recovery being matter of Record is much ofthe nature of a 

> a thing as whereof. the law taketh notice; for it is 
now become a formall and orderly manner of Aſſurance of lands, 


and one of the Common Aſſuranees ofthe Kingdome, or a com- 3. 


mon way and meanes to paſſe land from one to another. And there- 
fore if a tenant for life ſuffer ſuch a recovery of his land it isa for- 
Feiture of his eſtate, an uſe may be averred upon it as well as upon 
a fine, and it may be avoyded. ſot covin as well as any other kind 
of conveyance. But it is of ſpeciall uſe and hath a ſpeciall virtue to 
' barre and binde eſtates in taile and all abe remaindersand rever- 
And becauſe many of abe Inheritances of the 

upon this Aſſurance, and it is oft: times the 


rer fait jus. 
Fos ſwall i 


co g. 41. 10. 
37-39.3-5 6, 
Doc. 
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9— ne the bel or teveꝛſion is in the 
King. And therefore if 4 be tenant in taile, the remainder do B 
ia taille, che remainder to C in ſee, and B or C doth make a leaſe 
9 — of the land, or grant à tent charge out of the land, or 
2 — Statute, or the like; or grant the remainder ot rever- 
ſion upon condition, and after 4 doth ſuffer a common recovery 
| of he lend, end after dieth without iflue, in this caſe the recove- 
ror ſhall hold the land diſcharged of all theſe eſtates and charges in 
remainder, But otherwiſe it is if 4 himſelſe make a leaſe, or enter 
into a Statute, and then ſuffer a common recovery ofthe land, in 
this caſe this recovery doth not avoyd but affirme the leaſe - 
for whereas it was before voydable by the iſſue in taileor + 1 
him in remainder or reverſion, now it is good againſt them all. and . - 
the recoveror allo ſhall hold it charged and ſubyect to the leaſe and . Il 
charge of the tenant in taile. This kind of Aſſurance therefore is 9 TY 
in ſome reſpects bettet then a fine, for a fine will barte the heise 
1 in taile, but not him chat is in the remainder or reverſionJbuc a re- _ voy 
2 covery will barre them all. A ou e 
. er Ia cvery goodand binding common Recovery theſe things nee 5. Wha 
* 5 der tequiſite. x. That there be a demandant, a tenant, and a vouchee 
37%, 


as the efficient cauſcs thereof, for if eithet of theſe be wanting it — 

is not a compleat recovery. And therefore —— — 
be rk a tenant in taile without. a voucher ;. this is voyd. thereby, or noc. 
And for this it is to be knowne that ſuch perſons and by ſuch names 8 

may be demandants, tenants, and vouchees in recoveries, as may 
Aeg be cogniſots and coguiſees in fines. *,And therefore a/recovery 

ar, ufferedby an Infant appear ring by his Guardian. is good, and will Inn. 
2 Jac- 0 ag ger yur ada So allo a recovery had againſt a woman Woman covert. 

Fee, that hath a husband being joyned with her husband will bind her 
: e 1 27 ovens IE rt Fr pony mn 
has mandable is it is to be known 
ee ö 
— writ of entry ———— 
A arcane (ws 7 ng only it. may not he de foſſars, ſtagus, 
Piſcaria, an — terre, * » homag,, faber, de ſerwi- 
14 aciendis, e —— terre, > genie; — 
2 — das *** «ta terre, fodine 
vera. — Eno ee — ale mes 
be had of a tent, common ad 
ut not oſ an annvityq. 3. 3 had amd 
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— cy — ad rs is eo get a Conditional 
thit+chart for life of his eſtave do bim in reverſion 
aderſtb the end thit he may de petſett tenant of the In- 
— he wen the” Att FL wes be brought and the © 

— him, for if 7 net We 
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and he enter and ſuffer a recovery-; Abvs is 4 * ä 
b da the eſtate taile: ot if che wii be againſt che mo- 
ther, and ſhe vouch the heite in taile, and — 
eco vary wilbharte the: eſtate taile. And bow ſpeverat. the et 
- monLawa recovery.againits tenant for ſiſe ha ay 
whamfull-warranty 1 —. in valae was:a harre to 
remainder or rev . Me 
at this day it is atherwiſe. And — tenant — — 

ty okiffuc:extin, tenant hy the courtelie, qt any other 
nas for bldg er Kern tobe recovered from den beat 


dvin 
q ehonRgpeFtni withur he torn the prouleof bm 


barre the remainders —— o0c of the eſtates 
of ſuch tenants for life. Inſomuch that if tenant for life be 
a made tenant in fait to the writ, ortenant in law upon the vou- 
8 cher, and ſoa recovery be had, as if tenant forlife a leaſe for 

| | *years, and the leſſee for years doth make a feoffement in fee, and 
1s the ſeoffee doth ſuffer a common recovery in which the tenant for 
"FE life is vouched, and he vouch the common voucher ; theſe recove- 
ries will not bind the reverſions or remainders. But there is go 
. provifion made at this day to preſerve the reverſion or remainder 
— ——— rto royd ĩ recovery of che te- 

Ein the next remainder is agreeing and aſſent- 
ing to i. And — if there be tenant far life, the remainder 
ro Ain taile,the remainder to Fin taile, &c. with divers remain 
X ders over, and the tenant for life doth ſuffer a common recovery,in 
A which he doth vouch 4 who doth vouch the common vouchee; in 
| this caſe this is a good recovery and doth barre the eſtate taile, the 
remainders, and reverſion alſo. 6 And if one be ſeiſed of land in fee 
and have two ſonnes, 4 by his firſt wife and Band a daughter by 


to B his ſonne in taile, and the reverſion of the fee de- 


and ſo a recovery is had without the aſſent of the beire in reverſion; 
this is a good recovery and a barre to all — — 
remainder and rev And if a writ of — agaidſt 
the tenant for life, and be make default after default, and then the 
next in remainder in taile is received , ot he pray in aid of him in 
reverfion or remainder, and then: they vouch over, and ſo a reco- 
very is had 3 this is a good recovery and a barre to all the eſtates 
as in remainder and revetſion. But if the writ of entry be brought 
44 againſt che tenant for life & him in the remainder in tail together, 
| and they vouch the common youchee, and ſo a recovery is had 
this will be no good recovery to barre the eſtate taile. F Andi 
Sprirituall perſons as Biſhops, Deanes, Parſons, and ſuch like,ſuffer 
a recovery of their Ecclefiaſticall lands; ſuch a — is 2 
and will not bind the ſucceſſor. Zut if it be not i 

prohibited caſe as before, and — — by. 
ind between ſuch perſons, and of ſuch things, and in ſuch a manner 
as aſoreſaid, in ſuch caſes albeit there be in truth no warranty made 


recovered in value, for that the vouchee hath no land to tecover 
over in recompence, and albeit that no 3 


— 
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tenants or 23 vouckeey”- * 


9 ſuch recoveries are voyd, and will not 


his ſecond wife, and he deviſe the land to his wife for ber life,the = 


end to , nd the writ of entry is brought againſt the tenant ſor 
life, and ſhee vouch , and he doth vouch the common vouchee, 


upon which the voucher is had, and albeit there be nothing to be 
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rug 
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3 ” * * 8 2 Je » 
fc reualy Feel ure oth pr —— 
nd — theyhave in ſcefimple, 
lee taile, or for life ia dem ad all chem in remainder or 
reverſion and their remainders and reverſions that are depending 3 
_» 


upon the eſtates: with this difference — with The 
2 togk voucher doth not barreany — — — 
— hath in poſſeſſion at the — — — * 
. the tenant in taile be in of any other eſtate, as by diſſeiſin, or the C < 4 14 3 
n.. conveyance of the diſſeiſor, or the like, this eſtate is notbarred: 243 & | 
But the recovery with the double voucher doth bind and barre all : 
intereſts,eſtares and titles that the vouchee hath at the time of the 
a entry into the warranty. All which is further iltuſtraced by the ex- 
ca .f. %% àmples following. — wric of entry — bnd 
7 — raiſe, ane ke common and ſo a reco- 
7 very is ha is recovery with voucher is recovery 
and a barre to ic de then in — 


3 


3-59. 
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re 


n put to a ri id to all the remainders and reverſion 
400. 1.133. thereupon. d 80 if lands be — ile the 
1563.59, theri heires of Z ( being then living and the wic — 


13 14 2 the tenant in taile, and he doth vouch over the 

ce common vouchee ; this is a good recovery and a barre to the eſtate 

raile and the remainder alſo. Butifthe tenant in taile be diflciſed, 

and then ſuffer a recovery with a ſingle voucher ;-or the diſſeiſor 
make a new eſtateꝭ in taile to the tenant in talle, and then the te- 

nant in taile doth ſuffer a recovery with a ſingle voucher; or if - 
ide tenant in rail wake a ſafemayci ee afland, hen take 


| . ſuffer a — recovery 


in taile or in 


ich a ſingle voucher; 
dy this recovery the entaile is not barred. But by a recovery 
with a d And 


therefore as where the tenant in taile- doth. levy a fine, make a — U 15 

feoffement, or bargaine and ſell the land by deed indented and in- 

rolled and the writ is brought againſt the Conuſee, ſeoffee, * 4, 

gainee, and he doth conch. the tenant in taile, and he doth vouch r | 

the common veuchee ; this doth barre the eſtate taile and the re- 2, 

mainders and reverſion depending thereupon : So iſin theſe caſcs —— 
* the conuſee; feoffce, or bargainee doth make a new. eſtate in taile 27 
to the —— feoffor, ot bargainor, or he diſſeiſe the conuſet, 4. 
ſeoſfee, o zinee, and then levy a fine, make a or 222 
l co another whom the writ — 


e 


rape 


— — oa: 
—— the writ — 
and afccr againec, entry 2 k 
haſt diſcentiritice, and he doch vouch the tenant in taile, 
| who doth enter into the warranty generally, and voucherh che 

4 common voucher ; this is u and a bacre to all the 

eſtates in taũe, and the and alſo. And if i be- Co. 
fore che Statute of uſcs bad bern tenant — 

ſeoffement in fee to. ani he and B had after made a feoffemenr 

to C to the uſe of i and his wife and the heires of their two bo- 
dirs, und then inte bad dytd, und after A had cncred upon C the 1 
ſoſſre, and ina de a fooffement to * in fee, againſt whom 7 S bad | 
brought a writ ofentry, and he had vbuched A the tenant in tale; 
this had bern a good recovery and x barre to all the eſtates. And + 
tf lands be. given do dunbund and wiſe and the heires of the body of co. 5. c. 3 ; 
the wich remainders over to ſtrangers, and the husband 

alone d diſcont inue cht whote' land by fine, feoffement or bar- 

dy deed indented und inro lled, and the writofen- 


Te in brought guinſt the diſcontinvee, 


* 
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and be doch vouch the hue- 
band alone without che wife, nad the husband doth vonch the com- 
Mon wouchte, and fo x is had ; this isa : 


recovery 
ver the whole land und a barrets all the eſtates in and renain- 
der und reverꝶon, but not vo the eſtate of the wilefor her like auer 
abe husbends death, But if lands be given evithe hucbund and wiſe 
dd the hdircs af he e bodice with remainders over to ſtran- 
.gers, und the hnoband alemnediſoantinne, and the revovery ivfaticreil 
as in the laſt oa; t deemes abis is no barteeo the eſtates in taile 
or remainder or reverſion for. any part of the tand. And 
— — 7 Adifeacemortentnke, 
and abe writ of entry is brought againſt the difconcinvee, und he 
vouch I & alone; this is recovery-for the one ini oſthe 
hand and 2 — 20 all the eſtates. And if lands be giver 
2 8 | 
ä — | oth, and they vouch 

as jo 


— — — 
=D wr s drag the diſcontinuee, and he vouch the 

e pak the diene, and he nonh ti 
thix'comaion vouchor, und ſo the recoveric is had; thefe are good 
. anda bare ton heats tuile n 


to of the woman and 
— — 


ergy ih ſee tought punt back hy vo 


— — rouch 
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rc of the land, nor barre to any of 
— og oc ſurvive the wiſe. And yet 
— and the heirs of he body — : 
over to 2 firanger, weit of entry is brought 2guinſt 004 o 
them, and he vouch the common voucher, and ſa a recovery is had: 
— — recovery and a barre to all the eſtates for the one 
halfe of . If lands be given to Ain taile,the remainder to 
Fin taile, the remainder to in taile,the remainder to Din fee, 
and 4 doth make 2 — in fee, and the mri ai entry is 
brought againſt the footire, and he doth vouch I (being him in 
the ſecond rema inder in taile) to wartanty, ani he doch vouch the 
common vouchee ; this is a good recovery and a barre to the ſe- 
—_ — — — — i 
8 it is no 0 
I. hark./ If the me Gent 
doth vouch the common vouchee and ſo a recovery 
is no good recovery to barre or bind the Mortgage 
y enter upon hs condition broken, So: EO 
| — ——— —— 
” — rofthopo tbl, jr in both 
ok, red oandr » 1 
a d be barred bath ae — — 
'b _ len whic — — 2 rECOMPEREe in 
11 ds vouch the Go - — 
| — onee⸗ nor, 
— common vouchee, and fa the reo vey is had; 
be. tecoveries 30 barre both them and theis heiss 
ii one have an eſtate in ſee ſimple degerminable en x Limite- 
— — 28 if lands be given c Hand his beine: 
to him 100 l. and then that irrfhylb remain co # 
dnd-cf in this eaſe dopb tailor = — — 
the common vouchee ; it ſcemes this is no barreto Band 
bet that upon — of the 100 L. he ſhall have the land. 8 
one 


ver m ry hall co 
= amd. IT abe eve u er 
ever, and if f weichout heires of his body C being then 
tit then C ſha i to bum and his heires for ever, and 
— to & at his full age, and then ſuſſer a recovery of 
fa, 2 8 ds: bort 0 C ofhiceſtare. it mu't be 
in rhe cafes before where it is Li CECOVETY 18 
der/ or as to rties themiſelves t ſuffe ne recovery 
— rinw malt part yood and — ahem by way of 


— ane conclu. And it be vor allo =, 


— Eat the recovery or by his lacheſs o 
Ve. i in the caſe of a fine. - 
he recoverors/ in common recoveries their, heirsand 
— the like remedy agiinſt leſſees r lives and years of the 
land recovered.theirBxecutorsor Aſſignes by diſtteſſe, avowry, or 
action of debt for tho rents and ſervices reſerved upon their leaſes 
that ſhall be due after the ſame recoveries had: And alſo, like acti- 
ons for waſt done after. the recovery had: And like remedy upon 
a diſturbance ina Preſentation to an advowſon, and in like manner 
and forme is the. leſſor ſhould or might have had if the ſame reco- 
veries had never been had, albeit the ſame leſſees doe never Atturne 
to the ſame recoverors. And if a man make a leaſe for years to begin 
at Mictnclmas reſerving rea, and before Michaelmas he ſattera re» | 
covery;-in this caſe the recoveros ſhall diſtraine for this tem which 
— —— diſtraine ſor. But i the 
recovery had not been had he might have diſtrained. 
A tecovety may be — 0 rhe and avoided(which iscalled 
the fallifying of a — Fr or in all ſor many cauſes as for 
| — — — choc gran ; 
proceediog — is not avoidable 
ous Latine, raſure, entexlining, miſentring of any warrant oſ At- 
turtiey, miſrerurning ot not returning of the Sheriffe, or other 52024 
want of forme in words and not in matter of ſubſtance, becauſe it co. 0 
is done by the conſent of the Or it may baavojded for 53%... 
nat de againſt whom the writ of entrie is not · tenant of 
che freehold by 1 r wrong at the time of the writ dt, 26 
when the writ is againſt a ſtranger that hath n | 
the land, and he doth vouch the tenant in taile in poſſeſſion 
land. ———— TI — rene aps 
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t 
| nothing th land 73 one had 


5.3. | A Recovery. 

"the baband alone of the land whereuntd his wife hath title of 
dower. Or a recovery may be avoided for that another hath ſome 
eſtate in the thing whereof the recovery is had at the time of the 
recovery ſuffered, as when there is a recovery had of land whereof 
there is aleaſe or eſtate for years by Statute, Elegit, or the like. Or 
it may be avoided for that the recovery is had by covin, as when 
it is ſuffered by tenant for life to difinherite him in reverſion, or 
when it is gotten by ſome undue practiſe and ſiniſter dealing, for 
in this caſe it is ſometimes made void by a Yacat or ſentence of a 
Court. And where a recovery is avoidable or reverſable for any 
of theſe or ſuch other like cauſes it muſt be avoided by him whom 
it doth concern that is barred and bound by the ſame recovery that 
ſhould have had the land if the ſame recovery had not been and 
not by any other whom it doth not concerne. As if an errone- 
ous recovery be ſuffered by tenant in taile ; in this caſe his iſſues, 
or if they faile, the next in remainder or reverſion ſhall defeat it. 
So alſo if the land be recovered againſt a ſtranger; the tenant in 


taile ſhall avoid it ; And if the land de recovered againſt a diſſeiſor, 
the diſſeiſee ſhall avoid it; And if the land be recovered againſt 
himin reverſion or remainder, the tenant for years by Statute or 
Elegit ſhall avoid it: but in theſe laſt caſes they ſhall falſiie and 
avoid it during their particular eſtates only, So alſo the wife ſhall 


fallifie the recovery ſuffered by her husband alone as to her title 
of dower only and no longer and further. And he in the rever- 
Gon or remainder ſhall falſifie and avoid the recovery ſuffered by 
the tenant for life either in the life time of the tenant or after- 
wards. But neither he in reverſion or remainder, or any one by 
or under him, or any other can falfifie a recovery ſuffered by the 
tenant in taile in poſſeſſion except it be for ome Hick cauſes as be- 
fore. And the recoveror himſelſe cannot fallifie a recovery. So 
neithercan a Gardian, or a tenant of a Manor, as if one hold land 
of a Manor, and a ſtranger recover the Manor by a feigned title; 
a tenant of the Minor cannot falſiſie this recovery. And in all 
theſe caſes where a recovery is avoidable and a man hath power 
given him to falfife ; he muſt doe the ſame ſometimes by wric 
of Error, as in the caſe of an etroneous proceeding ; and ſome- 
times by pleading and the ſetting forth of the ſpeciall matter, 
as in the caſe where the tenant is not tenant of the free hold, 
or when the recovery is had by covin againſt the tenant for 
life, or the like; and ſometimes by the ſhewing and ſetting 
forth of the practiſe to the Court, and a motion made that 
a For may be made upon the Judgement for the cauſes al- 


124 chus having done with the Cõmon 1 that are * 
y 


by matter of record we come to the Common. Afbrances that | 
are made by matter of Fait, vid by Deeds and Inſtruments of 
writing in the Country, wherein we muſt ſtay a while upon the 
learning of Deeds. in generall, and from thence we ſhall deſcend to 
the particular kinds of Deeds. 
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Cu a Þ. [II 
| of a Deed. 


A Deed is awriting or Inſtrument written in paper or parch- Termes of 
A. ment ſealed and delivered to prove and teſtific the agree- cafe 


ment of the parties whoſe deed it is to the things contained in the Lis. 


All deeds are either Indented, or Poll. The deed indented Termes of 
(which is that which is called an Indenture) is when the paper or gg He 
is cut and indented. And it is defined to be a writing I. h- 

containing a Conveyance, bargaine, contract, covenants or matter 
—— pang two or more, and is indented in the top or 

fide anſwerable to another that likewiſe doth comprehend. the 

ſeife ſame matter. And this is ſo called becauſe it is fo indented, 

for albeit it be called an indenture and begin in theſe words, Hee 

Indentura & c. yet if it be not actually indented it is no Indenture: 

And oſ the other (ide if it be not ſo called or theſe words be omit- 

ted, yet if it be indented it is an Indentute. And this was ancient- 

ly called Charta cyrographata vel Communts, becauſe each party had 

his part. The deed poll is that which is plaine without any indent- 

ing, when the parchment or paper is polled or cut even. And this 

was anciently called charta de und parte. And this is ſingle and 

but one, which the feoffee, grantee, or leſſee for the part 

tath. The deed indented is alſo ſometimes Bipartite. 3. of two 

parts, when there ate two parties and two parts of the deed. 

And then commonly the feoffor, grantor or leſſor hath the one 

part, and the „ grantee or leſſee the other part. And 

Dmetimes it is Tripartite. & when there ate three partes and 

three parte, and then commonly each party bath a part of the 

Indenture.. And ſometimes it is Quadripartite &c. And accord- 

ing to the parts they doe ſeale interchangeably one to another. 

And amongſt theſe parts the part ſealed by the feoffor, grantor 

or leffor is {aid to be the principall or originall, and the reſt are 

called but Acceſſary, Counterparts ar Copies; and yet all ofthem 


'* _ lau doe make vp but onecatire deed. Theſe deeds alfo are ſome- ma 
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leaſes, Atturnements, Exchanges, Sutrendets, an 


9 EIS 


times in the firſt perfor, as Noveritis fr. me A B Os, ded &- 
conceſſi & c. And albeit it be an indenture ſo made yer is it good 
enough. And ſometimes they are made in the third perſon, 2s 
Hec Indentura teſtatur Ct. quad idem A B &c. dedit & conceſſit 


„ gc. * The deed Poll is uſually made in the firſt perſon, but it it 


be made in the third perſon it is good enough. There ate divers 


. other diſtinctions of deeds, for ſome ate Publique that doe con- 
* cerne Countries, ſome of the Prince: And ſome ate Private be- 


tween particular perſons, and thoſe private perſons or Subjects. 
And theſe only are intended here. And of theſe ſome are Abſolate, 
and ſome Conditionall : ſome are inrolled, and ſome not inrolled: 
ſome concern the realty, and ſome the perſonalty : And ſome 
are mixt. And ſome of theſe alſo containe matter of Grant, or 
Gift, amongſt which fooftements, gifts, bargaines and fale, grants 
and leaſes are the chicfe, And ſome of them containe matter of 
diſcharge, as releaſes, acquitances, and defeaſances, and ſuch like, 
And ſome of them containe other matter, as confirmations and 
ſuch like, Or as other diſtinguiſh, ſome of them are Conſtitutive 
and making, and ſome are remiſſory or liberatory. And the firſt 
ſort are fome of them creating. i, ſuch whereby any eſtate, pro- 
perty or obligation not having eſſenee before, is raiſed and 
created, as the fitſt grant of a rent, Common, way &c. eſtate tnile, 
for life, years, &c. And ſome of them are conveying, i. ſuch by 
which eſtates, properties and the like being already createdare 
conveyed to others, as feoffements, bargaines and ſales, grants 
over or afſipnemenes, ſurrenders, and the like, Thoſe that are 
of the laſt ſort are ſuch as doe deſeribe and teſtiſe ſome ptecedent 
contract fora duty or ſact to be paid, performed or done, releaſed 
or diſcharged, of which ſort are all acquitances, releaſes, and 0- 
ther ſuch like matters of barge. 

But here by the way, two things are to be obſerved. 1. That 
there may be and are divers other kinde of deeds befides choſe 
which are named before, for every agreement put in writing ſealed 
and delivered becommeth a deed. And Atturnements, Exchanges; 
Surrenders, Partitioners, Authorities, Commiſſions, Licences, 
Revocations, and the like are uſually made, given,done and gran- 
ted by deed. And there are divers other Inſtruments concerning 
Merchants and other affaires; if therefore any of theſe be done 
by deed ſach a deed is for the moſt part ſubject to the rales of deeds 
hetein laid downe. 2 Albeit that feoffements, gifts, bafgaines, 

| ſuch like things 
may in divers ciſes be 28 well made and done witfiout as with a 
deed, yet if à man will make his chine to 27 thn n or gran- 
ted by ſuch 8 t. &c. by deed, the deed mult be ſachs deed 
as is a good and perfect deed by the rules herein after laid down: 
| E 2 3 
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In every leed. 6x. wiidng chews are two parts 
1. The externall ot eric part. i. The nent or paper, 
waxe and writing. 2. The internall or inte if part. i. the 


ſenſe, force, virtue and operation of the words and matter there- 
in contained. And in' the writing, context or matter contained 
in divers deeds, as fe, grants, leaſes and the like there 
are certaine formall or orderly parts which make up the whole 
of which thevlaw doth take ſpeciall notice: as, 1. The Pre- 
miſſes, the office whereof is rightly to ſet done the name of the 
feoffor, grantor, leſſor, &c. feoffee, grantee, leſſee, &c. and 
to the certainty of the thing granted or leaſed. And 
herein in ſome deeds there is alſo a recitall of ſome things, and in 
ſome deeds an Exception of ſome part of the thing granted be- 
fore by the deed. 2. The Habendum, the office whereof is ta 


name agine the feoftee, leſſee, &c. and to ſet forth what eſtate 
he have and for bat time he ſhall hold the thing given or 
granted. 3. There is ſet downe and expreſſed upon what termes 


3. 

and conditions the eſtate of the thing granted ſhall be held: and 
there is ſometimes — ks a T enendum, to 
tee ſhall hold the land gran- 


to ſet forth by what Rene 


All the parts of à deed indented in 
make up but one deed, and every part is of as great force as all 
the parts together, and they are eſteemed the mutuall deeds of 
either party and either 28 bound by either part of the 
ſame. And the words of the Indenture are the words of either 


ſhall. If therefete & by indenture enfeoffe B upon condition 
and then doth enter for the condition broken; in this caſe it hath 


 brcahbeld that & in hi ing ma; forth the deed that he 
be and e tht ie ber- And. therefor allo i 


thonghe that an Indenture made in the firſt Perſon is as good in 
* have 


. 
- * 


U as an Indenture made in the third Perſon when both parties 


hes 
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au xe to this put to their Senles, for if in an Tadetiture made in the 


third Perſon or in the firſt perſon mention be made chat the 


grafitor only hath put to his Scale and not the grantee, then is the 
indenture only the deed of the grantor, but when mention is made 
that the gtantee alſo hath put his Seale to the indenture, it ſhall 
be ſaid to be the deed of them both. ür 

And although both parts of the indenture are but as one part, 
yet the deed of the grantor is as the Principall and the other is 
not but a Counter-part. And therefore if the leſſor only ſeale and 


not the leſlee, yet it is as good as if both had ſealed, and if there be 


any difference between the Parts, the Counter - parts ſhall be made 


to agtee with the principall, and it ſhall be deemed the miſpriſion 
| ofti=Chake. OFT 3h: a : 


This deed is the ſtrongeſt kind of deed of the two, for this Aſtoppell. @-” Y 


worketh an Eſtoppell. . doth barre and conclude either party 
to ſay or except any thing againſt any thing contained in it, 
for if. a leaſe be by indenture, both parties are concluded to ſa 

that the leſſor had nothing in the land at the time of the leaſe 


made, ſo that if the leſſor hap to have the land after by purchaſe 
or deſcent, the leſſee may enter upon him by way of concluſion, 
and the leflee by Eſtopell ſhall be forced to pay his rent. But it is 
otherwiſe of a deed poll, for this is commonly but of one — which 

expoun- 


is ſealed by the feoffar, leſſor, &c. only. And this ſhall 

ded to be the ſole deed of the feoffor, leſſor &c. and the words 
therein contained ſhall be ſaid to be his words and ſhall bind him 
only and be expounded altogether in advantage of the feoffee, 
leſlee &c. and againſt the feoffor, leſſor &c. and this doth not 
worke any Eſtoppell againſt either party. But if a deed be iaden- 
ted or poll, and there be therein reciprocall-Covenants between 
them from one to another albeit there be but one part, yet if eath 
of them ſeale it and deliver it the one to the other, this is good 
for both parties, and each of chem that can get the deed into his 
hand to ſhew or plead may take advantage thereof againlt the 
. other, And in this caſe the deed is uſually kept by one indifferent 

berween them both, 

Note here firſt of all that ſome deeds are void from the begin- 
ning and doe never take effect; and amongſt theſe ſome are abſo- 
lutely void and void againſt all perſons, and ſome are void only 
to ſome purpoſes and againſt ſome perſons, Some alſo that are not 
void from the beginning are gotwithſtanding voidable, and that 
ſometimes by the party himſelfe that made them or any others, 
and ſometimes by others and not by himſelfe. And ſome deeds 
are good in their fiiſt creation and well made at the firſt, but be- 


5. When and 


where 2 deed ( 
be ſaid to be goc 


and ſufficient. 


And when and 


where not, but 


void or voida 
ab initio. 


come void by ſome matrer ex poſt facto. And this may be either 


IT dy an extrajudiciall act, as raſure, or the like, or by a judiciall 


8 E 3 act. 


3 


111 0 


— 


"7 Ped. - 
act. i. when by the ſentence of a Court a deed is damned and made 
e — "JS 

0 | ed containin renient Coo 
theſe things ane . dap . Wag N rinenia f. 7. 


— 2 35. 36 
tehment or paper, and that the t be legally ormal- . 
fe downe — be ſufficient D forthe compoſit ion and 

rame of the words. And this is called the legall part, the Judge- 

ment whereof belongeth to the Jadges of the Law. 2. Thar there Perk. Sea. 
be a perſon able to contract, to be contracted with, and a 7. 
thing to be contracted for, and that all theſe be fer down by ſut- 
ficient names, 3. Reading. i. That if it be an illiterate man that See infra. 
is to ſcale the deed and he defire to heare it read, that it be truly 

read or the contents thereof truly declared to him. 4. Sealing. i. Ser infre- 
That the deed ſo written be ſealed by the party or ſome other by 

his appointment for a further teſtimony of his conſent thereunto. 

5. Delivery. 5. That the deed fo written and ſealed be delivered Pork. 5cte 
by the party ot ſome other by his appointment as his deed. And 
theſe haſt things being matters of fact are to be tryed by Jurors. 

6. That the ground, foundation, end, and purpoſe of — — Ser infta- 
deed be good and not againſt the Law. Otherwiſe in moſt of theſe 
cafes the deed is royd ab 5nitio. Alſo in ſome caſes to perfect the 
contra& and Make the conveyance of the thing intended to 
be paſſed thereby good, ſome other ceremonies or comple» 
ments are requiſite, as Inrollment, Livery of Sciſin, Atcurnemecat, 
otherwiſe the deed in part at leaſt becommeth fruitleſſe and 
vaine. For a deed may be void, cirher for chat the writting is not | 
in parchment or paper ; or being ſo is not legally and formally 
drawn; or being ſo, there doth want a perſon able to give, or 


make, or capable to have, or take, or a thing to be contracted for 5 f 


or if ſo, for that it is not duely ſealed and delivered; or if fo, for 
that it is not truly read at the time of the ſealing and delivery; or ». 
if ſo, for that it is made void by ſome ſpeciall law, as being made 3 
upon an uſurious Contract, by dureſſe, or the like. Ox it may at 

leaſt in part loſe his force ards by neglect of inrollment, 

Ä of Seiſin, or Atturnement in caſes where theſe things ate re- 

quiſite. 

Every deed well made muſt be written. 5. The agreement Perk. 
muſt be all written before the ſealing and delivery of it: for ifa Ce ber 
man ſeale and deliver an empty peece of paper or parchment, albeit LI. 7. 
he doe therewithall give commandement that an obligation or 
other matter ſhall be written in ir, and this be done accordingly, : 
yet this is no good deed, 2, This writing muſt be in paper or 21 co. h 

rchment, for if an agreement be written on a peece of wood, f N 3. 
— » the barke ofa tree, a ſtone, ot the like, and chis be ſealed Lit. 
and delivered; this is no good deed. > Butir may be written in Cu 3. 

| any | 
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any language, orio any hand, And therefore it b held that a deed 
en in French or Latine, and in Text, Court, or Roman hand, 


_ Y 
z > 


is as 29 5.4end weitnes in iagihandin 6 Fecontary 2onn 
* Anfaldei the writing be beſides the lines, or the lines be writ- 
ten crooked, yet this will not hurt the deed. © And if there be 
ey comin, raſute, or entetlining made in any part of the deed 

re the delivery of it z this will not hurt the deed, But in ſuch 
caſes it is policy to make 2 Aemerandum of it upon the backe of 
the deed, and to give the witneſſes notice of it;for otherwiſe if it 
be in any place materiall, as in the name of the r, grantee, in 
the limiting of the eſtate, or the like, and eſpeciafly if it be in 2 


deed poll, the deed is greatly ſuſpicious. 3. The matter written 
muſt be legall and — — and matter. 5. There mult be 
words ſufticient to ſer forth the ent and bind the parties, for 


a deed may be void and loſe his virtue in all or part for —— 
cy, incertainty, and divers other matters(whereot ſee in ex n 


F of Decds ifa.) But it is not materiall whether the deed be in the 
ments. Firſt, or in the Third perſon ſo as the words be aptly applyed. For 
mi , if a deed Poll be in the Third perſon viz. Qed preſens ſcriptum 
teſtatur 2228 idem A dedit & tradidit cc. Or an obligation 
be in the d perſon,viz., Ad. quod 1 debet I D 20 l. Or. 
theſe are good deeds notwithſtanding the be ; 
which is meant only of obligations made beyond rhe 
the words of a deed indented run in the Firſt petſon, it is as as 
ce. if it were inthe Third perſon. Neither is it necefſary that Engr 
4% obig. liſh or Latine whereby it is made be true and congranus, 
Numb. 3. Falſe and incongruous Latine or Engliſh ſeldome or never hurteth 
adeed,for the rules are Fal/a ert 4 nou Vitiat charters. Falls 
2 ammatica non vit iat conce [ Neiaerls it neceſſify that every 
by. deed have all Te Parts of a deed before ſer downe, as Premifſes, 
Habendum, Cc. for a deed may be good without Habendum, Mar- 
$22-5- tanty, Reſervation, or Covenant. And a deed is albeit theſe 
Ad „%. words in the cloſe thereof In cuja rei teſtimomuͤm Sigillam meum 
% appeſui be omitted, and albeit there be no mention made in the 
lame that the deed was ſealed and delivered ſo as in truth it be du- 
* ©62.5-547 ly ſealed and delivered and the ſealing and delivery can be proved. 
fel Alſo a deed is good albeit it mention no time or place of date or 
Fe Making, or have a falſe date. 5. be dated at one time and delive- 
© Ii. red at another, and albeit it have an impoſſible date, as the 30 of 


February or the like, for anciently untill the time of E. 2. and E. 3. 
the deeds had no date becauſe the Law was then held to be that if 
a deed were dated before the time of memory it was not pleadable 
except it were of Record but it might have beengiven in evidence. 
But he that doth plead ſuch a without any date, or with ſuch 
an impoilible date mult fer forth the = when it was — 
4 a 


- 


n reſpeſt of 
the perſons parties 
hereunto and 
patte thereia, 


. In reſpe& of 
de reading of it. 
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The ſecond thing required in every well made deed is, That 
perſon making it be able to give, grant, make, or doe the thing 


contained in it; that the perſon to whom it is made be capable; 


of the thing to be given, granted, made or done thereby, for if it 
be made by, ot to any ſuch perſons as are diſabled, as Infants, Aliens, 
women Covert, Perſons attainted of Treaſon or Felony, Idiots, 
and ſuch like, it will be void in all or part, But any perſon aaturall 
male or female, or politique, as ſole Corporations, or Corporati- 
ons aggregate of many, Eccleſiaſticall or Temporall, not diſabled 
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by law may give or take by deed, Alſo there muſt be ſome matter 


whereabout the contract — be converſant. It is therefore ſaid 
that in every grant there mult be grantor, grantee, and a thing 
to be granted and in every obligation an obligor, obligee, and 
thing to which the obligor is bound, and ſo of Feoffemeuts and 
other deeds. 

The third thing required in every well made deed is, That if the 
party that is to ſeale it be a blind or an illiterate man, and defire to 
beate it read that it be ſo, for if ſuch a man be to ſeale a deed, and he 
deſite to heare it, or to heare the contents of it read or declared to 
him firſt, and it be not done, and he afterwards ſeale and deliver it; 
chis is no good deed, So if upon or without any ſuch requelt made 


b him that is coſeale and deliver it, the partie himſelfe ro whom it 


is made, or a ſtranger ſhall read the deed, or declare the contents 
thereof falſly and otherwiſe then in truth it is; the deed will be 
voyd at leaſt for ſo much as is ſo miſread or miſdeclared. But if 
the party himſelſe that is to ſeale and deliver it before the ſealing 
and delivery thereof cauſe another that is a ſtranget covinouſſy to 
read it, or to declare the contents thereof falſly to him, and other- 
wiſe then it is,of purpoſe to make the deed voyd ; this will not hurt 
the deed. So if the party that is to ſeale the deed can read himſelſe 
and doth not, or being an illiterate or a blind man doth not te- 
quire to heare the deed read, or the contents thereof declared ; in 
theſe caſes albeit the deed be contrary to his mind, yet is it good 
and unavoydable. | 

The fourth thing required in every well made deed is, that it be 
ſealed : But this ſealing of deeds in times paſt was not uſed, for the 
$7xo0ns uſed only to ſubſcribe their names and to adde the ſigne of 
the Croſſe, and to ſer downe a great number of witneſſes. And af- 
terwards the Normans brought in with them the ſealing of deeds 


but by degrees, for firſt the Kings and a few of the Nobility uſed it, + 


and to ſcale with their Seales of Arms, afterwards all the Nobility 
aſed it, and then the Gentlemen, and about the time of E. 3. all 
men began to uſe ſealing of deeds, which hath been continued ever 
fichence, ſo that now it is of neceſſity, in ſo much that if a deed be 
never ſo well written before and delivered afterwards, yet if it be 
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. notſealedbetweenthe writing and de 
8.131.134 But if a ſtranger ſeale it by the allowance or commandement pre- 


. 
- " 


cedent or agreement ſubſequent of him that is to ſeale it before the 
delivery ot it, it is as well as if the party to the deed did ſeale it 
himſelte, And therefore if another man ſeale a deed of mine, and 
I take it up after it is ſcaled and deliver it as my deed ; this is ſaid 
| to be a good agreement to, and allowance of the ſealing, and ſo a 
Peck. Set. good deed. And if the party ſeale the deed with any Seale beſidey, 
190-13-132 his on, or With a ſtick or any ſuch like thing which doth make a 
print, it is good. And although it be a Corporation that doth make 
the deed, yet they may ſeale with any other ſeale heſides their 
common Seale and the deed never the worſe, And if there 
Perk. Set, be 20, to ſeale one deed; and they ſeale all apon one peece of wax 
a and with ene Scale, yet if they make diſtin and ſeverall 
prints; this is a very ſufficient ſealing and the deed is good e- 
nough. | 


Co2.4 8 The fifth thing required in every well made deed is, That there 5. In reſpec of 


be a delivery of it. And for this it muſt be known, that deliy che — of 


a good deli- 


by both, And either of cheſe may make a — delivery & a perfect 
deed. But by one or both of theſe it m 

albeit it be never ſa well ſealed and written, yet is the deed of no 

ſorce. And though the party to whom it is made take it to him- 

ſelfe, or hap to get it into his hands, yet will it do him no good nor 

kak. sea. him that made it any hurt untill it be delivered. And a deed may 

co. be delivered by the party himſelfe that doth make it, or by any o- 

3.35 ther by his appointment or authority precedent or aſſent or a- 

' greement ſubſequent , for omns ratihibitio mandato equiperatur. 
And when it is delivered by another that hath a.good authority 
and doth purſue it, it is as good a deed as if it were delivered by the 
party himſelfe : but if he doe not purſue his authority then it is o- 
therwiſe, And therefore if a deed or the contents thereof be read 

or declared to a man that is to ſeale him; and he (being illite- 
rate) doth deliver him to a ſtranger, and bid him examine him, and 
if it be ſo as it was read to him, then to deliver him as his deed, o- 
therwiſe to redeliver him to him againe that made it; in this caſe if 
the deed be. in truth, otherwiſe then it was read, and yet notwith- 
ſtandiog he to whom it was delivered doth deliver him to him, to 
| whom it is made, this delivery ſhall nor not availe, neither is the 
Nr 167 deed by this delivery become a good deed, 
© 137.8H.:26, And ſo alſo a deed may be delivered to the party himſelf to whom 
Lee, it is made or to any other by ſufficient authority from him 2 or it 
nes may be delivered to any ſtranger for and in the behalfeg8 to the uſe 
1234.48 Of him to whom it is made without authority. But if hg Gave 
It 


livery, it is not a good deed... 


is either actuall. i. by doing ſomething and ſaying nothing, or elſe _ 


Verball. i. by ſaying ſomething and doing nothing, or it may be y 
iſs th hag + 
be made, for otherwiſe * — 


Or nor. | 
reſpe& of «| 


la reſpeR of the 
& loreſpeR ofthe fealed it is nothing worth. And where it is delivered before the 


ng and or- 
der of delirery. 


| an Eſcrow, 


tion unſeſſe 


it is made, ot to ſome othet —— appointment and ſay nothin 
if 1 


1 good Statute or Reco 


dnia) chat then you (hall deliver this Eſcrow to him as my deed, 


an ved * 

8 ſuch declaration, intention or intima- 
it be in caſe where iris delivered as an eſcrow, it ſeems 
this is not a ſufficient delivery, And yet if an ion be made 


to the uſe of r and the obligot 
deliver it to him to whoſe uſe it is z this is ſaid to be a — 


2 Aud albeit it be delivered before or after the day of the 
date of it, yet it is good enough : but if it be delivered it be 


red to a ſcra 


date, yet in the —— — 
if } have ſealed my „ and after I deliver it to kim to whom 


this is « good delivery: So if I take the deed. in my hand and u 
theſe or the like words; Here take him, or This will ſerve, or I el 
deliver this as my deed, or I deliver him you; theſe are deliveries, 
So if I make a deed of land to another, and being upon the Land I 
deliver the deed to him in the name of Seiſin of the Land; this is 
a good delivery, So if the deed be ſealed and lying in a window, or 
on 1 Table, and I uſe theſe or the like words, There he is, take it as 
my deed ; this is a good delivery and doth the deed, for as 
'n deed may be delivered by s without deeds, ſo may it alſo be 
dehveted by deeds without words, But if a man ſeale and ac- 
knowledge before x Major or other Officer appointed for that pur- 
ſex writing provided ſor a Statute ora recogniſance,this acknow- 
gment before ſuch an Officer ſhall not amount to a delivery of 
the deed- ſo as to make it a good obligation if it happen not to be 
The delivery of a as an Eſcrow is ſaid to be where one doth 
make and ſeale a deed and deliver it unto a ſtranger uncill cer- 
tꝛine conditions be performed, and then to be delivered to him to 
whom the deed is made to take effect as his deed, And fo a man *=* 5<* 
may deliver a deed, and ſuch a delivery is . But in thiscaſe two 
cuuions muſt be heeded, 1. That the of words uſed in the 
delivery of a deed in this manner be apt and proper. 2. That the 
deed be delivered to one that is aſtranger to it, and not to the party 
himſelfe ro whom it is made. The words therefore that are ald in 
the delivery muſt be after this manner. I deliver this to you as an | 
eſcrow to deliver ro the party as my deed upon condition that he C: 
doe deliver you 2ol. for me, or upon condition that he deliver up x 
the old bond he hath of mine for the ſame mony, or as the caſe is. 
Or elſe it muſt be thus. I deliver this as an Eſcrow to you to keep 
untill ſuch a day &c, upon condition that if before this day he to 
956» .. 
or inſeoffe me of the Manor (or perfomm any other con- 
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For if when I ſhall deliver che deed to the ranger, Lihall uſe theſe 
or 


or the-like-tvords, I deliver tha ta yon as my derd, Hocyon 

ſhall deliver it to the party upon certain conditions: 851 eliver 
this to yon as my deed to deliver to him to whom it is made When 
he comes to London, in theſe caſes the doth rake effect 
preſently and the is not bound to perform any of che 
conditions. So it muſt bee delivered 1 . for if I 
ſeale: my deed and deliver it to the party himſelſe ro whom it 
is made as an Eſcrow upon cettaine conditions &c. in this caſe 
let the form of words be what ic will, chedelivery is abſolute, 
and the deed ſhall take effeR as his deed preſently, and the party is 
nor bound x0 — — 7 . 

rum nom guod diſtum ſe 4 ſpicumre © in 
firſt caſes before where the deed is delivered to a ſtranger and apt 
words are uſed in the delivery the reoſit is of no more ynrill 
the conditions be performed then if I had made it and layd it by 
me and not deliyeted it at all, aud therefore in that caſe albeit the 
party get it into bis hands before the conditions be performed, yet 
be can make no uſe of it at all, neicher will ic do him any good. 

But when the conditions are performed and the deed is delive 

over, then the deed ſhall take as much effect as if it were delive 
immediately to the party to whom it is made, 8 and no act of God 
or man can hinder or prevent this effect then if the Party that doth 
make it be not at the time of making thereof diſabled ro make it. 
He therefore that is truſted with the keeping and delivery of ſuch 
2 writing ought not to deliver it before the conditions he perfor- 
med, and when the conditions be performed he ought not to keep 
it but to deliver it ta the party, For it may be made i queſtion whe- 
ther the deed be perfect before he hath delivered it oyer to the par- 
ty according to the authority givenbim. Howbeit it ſcems the de- 
livety is for it is ſaid in this caſe that if either of the parties 
ro the dye before the conditions be performed, and the con- 
ditions be after performed, that the deed is good for there was tra- 
ditio inchoata in the life time of the parties, & peſtea conſummata 
exiſtens by the performance of the conditions it taketh his effect by 
the firſt delivery without any new or ſecond delivery, and the ſe- 
cond delivery is but the exceution and conſummation of the furt 
delivery. And therefore if an Infant, or woman covert deliver a 
deed as an Eſcrow to a ſtranger, and before the conditions are 
| rang. the Infant is become of full age, ot the woman is become 
ole, yet the deed in theſe caſes is not become good. And yet if a 
diſſeiſee make a deed purporting a leaſe for years, and deliver it to 
2 tranger out of the land as ap Eſcrow, and bid him enter into the 
land, and deliver it as his deed, and he do ſo, this is « god deed, and 
a good leaſe, ſo that to ſome puypoſes it bath relation to the time 

of the fiſt delivery and to ſome peepoſes not. 
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a deed, or the 
death doth deliver the deed again, in this caſe the deed is become 
good. So where a deed originally good doth becom void by matter 
ex poſt facto, as by breaking the Seale pr the like, if the party to the 
deed ſeale and deliver it again; by this means the deed is become 
good again. But regularly there may not be two deliveries of a 


* deed, for where the fitſt delivery doth take any effect at all, the ſe- 


cond delivery is void. 

_ Þ And therefore it is held that if an Infant or a man by du- 
reſſe of impriſonment do make ſeale and deliver a deed & c. 
( in which caſes the deed is not void but voidable ) and after 
the Infant being of full age, or the man impriſoned being at 
large, doth deliver this deed again the ſecond time; this ſecond 
delivery is void: Debile fundamentum fallit ops. So if a man be 


diſeiſed and make i leaſe for years in writing and deliver the deed, = 


and after deliver it upon the ground, this ſecond delivery is void, 
for the firſt delivery made it his deed ; but if he had delivered it as 
an Eſcrow to be delivered as his deed upon the ground, this had 
been a good ſecond delivery. And by all this that bach been ſaid it 
appeareth, that the putting to or ſubſcribing of the parties name 
or mark to the deed he is to ſeale is not eſſentiall, for a deed may 
be good albeit the party that doth ſeale it doth never ſet his name 
or his mark to it, ſo as it be duly ſealed and delivered. But it is 
the beft and ſureſt way notwithſtanding to have the name or mark 
of the party ſubſcribed, for by this means the deed may be the bet- 
ter proved when the witneſſes are dead. 

Note here that albeit a writing or Eſcrow that is not ſealed 
and delivered in manner as aforeſaid may not be uſed nor pleaded 
as a deed, yet it may ſerve and be uſed as an evidence and proofe of 
the agreement contained therein, And whatſoever may be done by 
word without any writing may much more and better be done by 
writing unſealed or ſcaled, though it be not delivered as afore- 


ſaid. 


And the laſt thing required in every well made deed is, that it 
have a good foundation, and be to a good end, for albeit a deed 
have all the qualities of a good deed before required, viz. that it 
be well made, read, ſealed, and delivered, yet it may be void or at 
leaſt voidable for others cauſes, as when it is either unjuſtly gotten 
and obtained, or corruptly in purſuit and execution of ſome diſho- 
neſt agreement, or to a diſhoneſt end or purpoſe made. A deed there- 
fore whether, it be a feoffmenr, gift, grant, leaſe, releaſe, conſitma- 
tion, or obligation that is made or obtained by manaſſe, or dure ſſe, 
ji, when one doth threaten another co kill ot maime him, if he will 
not 
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le Delivery In caſe where's Geed iviheerly void und doth takeno/elfe@by. „ 

— his firſt delivery, t where a woman covert doth ſeale and pur N 
aud ſhe after being ſole after her husbands 
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him ſuch a deed, and be make the deed, a deed thus ob- 
rained by force and through ſeare to avoid danger is void and will 
not bind him that made # nor availe him to whom it is made. In 
which matter theſe things mult be obſerved. 1. That there muſt be 


peil ſome threatning of life or member, or impriſonment, or ſome im- 
— 2 — 


or — it — — if it _— a — to _ 
a s, or to burn a houſe, or the taking and k 2 
— | 9: the like,this will not make the deed — 2 that 
occaſion to be per dureſſe. 2. It muſt be a threatning, beating or 
impriſonment of the party himſelſe that doth make the deed, or of 
his wife, ſor if it be a threatning, beating or impriſonment of 
other beſides the party himſelf that doth make the deed or his 
this willnot make deed to be by dureſſe. 3. The threat» 


ning beating or impriſonment muſt bee to this end, and bere- 


upon the deed muſt be made, for otherwiſe the deed ſhall not be 
ſaid to be by oo. As forexamples. If foure'do threaten one 
to impriſon him if he will not ſeale a deed to one of them 4, and 
he do ſo ; this deed ſhall be ſaid to be gotten by dureſſe and there- - 
fore void. And if-one threaten a man to kill him ũnleſſe he will 

ſcale a deed to him and three others, and he doe ſo ; this is void as 
to all the foure. For if one threaten another to kill ormaime 
him if he will not ſeale a deed ro 2 er, and thereupon he do 
ſo; this is void as if it were to the elfe If one threaten 
to kill ond, or impriſon me to make me ſwear or promiſe to ſcale 
him ſach a deed, or impriſon me untill I do ſo, and afterwards at a- 
nother time and in another place, and when I am at liberty I do it 
accordingly ; this ſhall be ſaid to be made by dureſſe and void. If I 
be in priſon at one mans ſuit, and then another man doth cauſe me 
to be uſed more ſeverely. in priſon. tu compell me to make him ſome 
make to him; this deed ſhall be aid to 


—— daveſſe and therefore d. 2 

But I I be impriſoned at ome mans ſuit (be the cauſe t or not) 
and being in ptiſon I make an Obligation, ot any other deed to a 
thitd man: this ſhall not be faid to be by dureſſe but is a good 
deed./: So if ane threaten, me to takd away my goods, burn or 
break my houſe, enter upon my land, kill or wound my father, or 
mot her, brother, or ſiſter, or friend, ot doe impriſon any of them, 
and thereupon I ſeale a deed; thisis good and ſhall bind me. So 
if one diſtraine my beafts to compell me to ſeale a deed and will 
not deliver them unleſſe I do ſo and threaten me that if I take the 
— uin and not ſeale the deed ke will kill me, and thereupon 
L ſeale the deed ; this is a gooit deed and fhall bind me, If I be ar- 
reſted upon good cauſe and being in ꝑtiſon ot under arreſt I make 
an Obligation, froffment or any other deed to him at whoſe ſuit 1 
am 
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am arreſted for my ement and to make hin fatisfaftion;; this 
ſhall not be ſaid to be by dureſſe, but is good and ſhall bind me, 
And therefore if Auditors in an account do commit an accomptant 
to — gen an — ion — — Ar- 
rearages, this is good. And if one ĩ felony grant a rever- 
fion of land to another to help him ont of his trouble: chis is a good 
grant. If A and B enter into an obligation upon the threat - 
ning of B only, this is a good obligation by A that was not 
Bo 1 — | 
And if one make an Obligation by durefle, and after being at No. Del 
large take a defeſance upon it, this makes the Obli — 8 
in, and the obligee is concluded to ſay it was by dureſſe. A | 
alſo* made upon or in purſuite and execution of an uſurious 
contract. . ſuch a contract as whereupon the lender is fare to have 
re x are wg worth forthe loane of the thing above the prin- 
cipall more chen after che rate of $1. for the 100l. by the yeare 
alſo is void; In which matter theſe caſes are to be obſerved. If 
one 6. Decembris borrow zol. untill the ſecond day of Zune next 
following to be paid then forir 331. for rhe principall loane if the 
ſonne of the te be then alive, and if he die before that time, 
that then he ſhall pay but 291,” which is lefſe then theprincipall; in 
this caſe this contract is uſurious and corrupt, and therefore the 
- deed that doth containe it is void, - 


If one bortow 1001, and ſox this — — above the value 


of 81, by the yeare; on condition that if the Mortgagor pay the 
monty at the years end, that che eſtate ſhallceaſe; this is an uſuri- 
ous contract, and therefore the deed wherher it be a deed of feoff- 
ment, grant, or leaſe containing it is void, So if 1 lend another 
man 10l. for a yeare and take by Statute or Obligation 
that the borrower pay m the lender fo ir; this contra is uſu · 
rious, and thetefore rhe Staruce and Obtigurion'void.. Bur if the +- 


greement and Statute or Obbgarionbet thor if cho voronerpa 
not rol, within The/yeare | pu Tori 
this is no uſury, and therefore in this caſe the deed is good: If one 
come to me to bortow 5 ol. of me and tell me he is unable to 
pay it together, and etherefore hee drſiret hee may pay it in 
twelve or chirteene yeits; and dorhoffer therefore to give me for 
my kindneſſe 200), over and above beſides the uſe to let him have 
it ſo, and then the 5 ool. the inteteſt, and the 200l. is caſt — 2 
ther, and ſo we agree upon an Annuity of 7 annum for 
fourteene years, which is aſſured by Coney ances unto me; in chis 
caſethe contract is uſurious, and all che afſurances made to pertect 
I are void. And ala che principall mony is loſt 
Ai maß deſire to borrow of me 180l. 

I am̃ content to let him have it forthe ule of — 
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but e bim te take a leaſe of me of a houſe at Gol. 

rent which in truth is worth: hut 30. is uſutious and 
therefore the aſſurances thereupon made void Et fic de pmeidibus, 
But it :a man the 17 of fag 825. me a rent of 20l. per 
annnm for the loane of 100l. to be paid every halſe yeare, and the 
firſt payment at Chriltmaſſe 1580. and it is agreed between us 
that i he pay the rool-the 17 of Ia 1780. that then the rent 
ſhall ceaſe; this contract ia not uſurioiu, and therefore the aſſuran- 
ces thereupon made ate not void but good. But if in this caſe 
there be a private or collaterall agreement between us that he ſhall 
not pay the 1 00l. and redeem the rent, and that clauſe be put in on · 
ly to evade the Statute, chen is the: contract uſurious notwich - 
ſtanding and the decds and aſſutancestheteoſ waid; Et fic de fim 
. libus, i one borrow 100ll rafter the rata of fl. per c and 
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ct the borrower do afterwards pay part of the principall and all the 


nſe within the yeare, and the lender doth receive it, or the lender 
doth ſue for his mony within the yeare ;. theſe ſubſequent acts do 
not make the contract ot dbeds oi affarances of · void, a 


a rule, chat if ä nos * — ex 
4e can N 30, it one borrow 0 | Fin 
ſejfe to pay me by 2 day, and moreover bind himſelfe that if he 
y it not hy the day, that he ſhall pay me 201. for it; this contract 
and the deed ſos perfection of it ate good, for this is not uſurious, 
for a Obligations with coaditions for payment of mony lent are 
of this nature. And yet if one borrow 100). of me and for this 
mortgage land to me of a greater value then 8), per a on con- 
dition that if he pay the mony at any time before the years end 
then the aſſutaace to be void; this ſhould ſeem to be an uſurious 
contract, for in this eaſe I am fre to-have by the agreement more 
them afrer the rate of gl. per cent and ſo it is not in the laſt caſe 
before, If one borrow 1001, for a yeare and give the Broker 20l. 
| topracure it; this will not make the contract uſurious nor the aſſu · 
ranees void : but for this the Broker may be puniſhed. 
Alſo all Obligations made toua Sheriffe contrary tothe Statute Obligations 


of 23 H. 6. ch. 10. are void or at leaſt voidable by pleading, made to a Sher-- 


o 


ue of this ſee in Obligations isa. A deed alſo madecontaining — contrary to 


the Grant of any thing with intent and of purpoſe to deceive and Colluſion in 


. defrand one thet ſhall aſtcewardsbuy the ſame Thing is void. For fraudulent cha 


it is to this purpoſe provided by a Statute Law, That all frandu- Yeyances. 
lent conveyanees of land or any rent or profir out of land made by 
whomſdever with intent to: deceive ox defeate any that ſhall pur- 
chaſe the land ovany rent or profit out oſ it for mony or other good 
conſidetation of the fruit and effect of their purchaſe ſhal be void a- 
—— for ſo much as they buy and agaiaſt all others 
that come in by or under them. But all ſuch'conveyances oy 

| made: 


ors, 


1. To deceive. 7 
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2 divers of his bloud with a future 
i eee Fore the 
day he. ſell this land to a ſtranger for a va z in 
this caſe A. pac erm e a8 yur pee 
him that ſhall the land to doe him any hurt. And if one 
yo nu —— 
tent to defraud a purchaſot make a feofiment to a to ex- 
bee e el ee 
erer 
che an ed 


faid to be fraudulent and Therefore void. And 


— Pretence to — 
. of 
and doth all acts as ownerof the 
and the i 


ion, in thiscaſe this ſhall be taken to be fraudulene 
and void as tothe r. 2 the father . 2 — 
conveyance continue the occupation it 
deſcend to the ſonne alter the father death, and he ſell is forvalo- 
able 9 in this caſe the or may avoid the con- 
veyance made by che father as well as if ithad been wade by the 
ſonne himſelſe, and that whether — pelvic ra chrons- 
veyance made by his father or not, 23 
ance bee made to the King, yet it is void as to a purcha ſor as if ic 
were made to à common perſon. And therefore if there bee te- 
nant in taile the remainder in taile or in fee, and he in the remain- 
der perceiving the tenant in taile doth intendito ſell the land and 
barre him by a common recovery doth ſell his remainder by deed 
inrolled to the King, and after the tenant in taile doth ſell the land 


by common recovery for good.conlideration, i in Sy — 
: a 


Co: 6.72. . 
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, — this deed eijebe Ki heady uſu 


ESE. ſous.rniedby 
evidence to a ow Neto mt tone Car," Andif there be u 


| — and che leſſor make 2 fraadulent ee 
g and thn fr good onterton mah aooke lex to 


the end of the 

ſecond lefſeeAnd if make x leals ce N for yeatv' 

ſiderations,and after he makes another leaſe to C of the a 
for the fame term co begin ar che ſame time upon good & 
confideration, and B doth not diſcover this but drives this 


wich Cad Satan > —— — 


excepred in the ſecond lexfe ; it tas cuſe the firftferſe (rofl 
be void ax to C. And in all theſe uad fuch like Cafes, albeit the 
chafor before he make his bargaine have notice of the fraud 
conveyance, yet ſhall he woid ie as if he were ignorant of ir, Bat 
— ——— — ho 
frauduſent and void xs zpuinſt lim that (all have RR 
werdsif he de not give 2 valuable confideretion for 

fore ib one make a leuſe that would be frauduten & void as to fuck 
a parchaſor to A, and after make/another leaſe S542 g to I, but 
without any rent or fine given for it; in thir-caſe the leaſe ſhall 
norbe-ſaid to-befraudulent as againſt the ſeeond lefſer, and therftre 


not void. So one covenant for the advancement of bis hein mafes 


&c. to levie x fine of land by a day to the uſe of limſeſ for life, xnd 
aſter of his iſſue male; and the dey ke mike x lente that is 
fraudalene formeny years of parpoſc,ad after he dork fevie fine 
in mis ente this leuſc ivgootaodThulfnot be fad co 
be © and void by abe Statute 25 te iſſue in tale. 80 
i mn ther is ſomwher foofi{hand tonale be perfireded to 
ſertle his Hnds upon fome of Ns friends ot putpoſe ro — 
kimfelf wick ir;a0d after ſome of is led compunions iuveigſe 
and pet him for a ſmaſt ſumof mony ee 1. 
caſe the — made Chan (half 


TT eee 2nd therefore e geen 
that hath a terme for do. years if he live — 


—— ene a leaſt for 90. yerres abſolutely; 
— and orged lerſe and aff 
— — in this caſe it ſeems that the firſt leaſe 


— n 


by 
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1 De 

by other . —— — RTE Ta, 

bat conveyances of laude, tenements, bereditaments, 
— ark nr orcommotity out of land 

made by — ure truſt to him that made the ſame, or 

otherwiſe with intent to hinder — off, or put by Cre- 

ditois, iN — their, — — ions, ſuites, debts, acC- 

mortua ties, ot re- 


| ages, penalties, forfeigures, 
liefes dein Gel lhe road void as again; them to whom ſuch thing ſhall beloog 
and hee may — the — not withſtanding, but all fuch as arc 
made bona ſido, and upon good conſideration, are not to be accoun- 
ted fraudulent by this Statute. For the bettet underſtanding whereof 
theſe caſes following ate to be heeded, If a man a little before his 
death make a conveyance of hie land to his children or friends of 
his bloud wich a proviſo td make it void at his pleaſure, and he 
take the profics. of ic as bis own, or make a conyeyarice of it to 
friends to the intent they (hall not be ſubject to the payment of his 
debts, haviag bound, himſelfe and bis heires by an eſpecialty,/ or 
to the intent that: x warranty.ang aſſets hall not bind his ſonne 
fo: other land ox the like, in this caſe this conveyance ſhall be void 
as to them that ſhould have reliefe upon this land by the diſſent; 
and eſpecially when the conveyance is made — ſuites begun; 


and more eſpecially hear apy e is is had wd-upooabe ee 
gainſt him that d pke iche dee is the la wor 
goods. And th 2 A aol. and toi & 4ol; 


goods to che value of 20l. and A doth fac the 


debtor L e e. wth this — ſecretly makes 
3 ct to 3B 
ſatisfaction of his. debts and. — — 


22 
tion and uſe the as hus-owngnd after. 4 getteth 
aba U caſe the deed of . 
ſaid to be fraudulent and therefore void as againſt A. So if in this 
calc he give 8 all his — np — —.— 
wo: N expree(® t implicite truſt, as 
LEN Bſhall. be — — the debtot, or that if the 
Bw provide the mony that he (hall have the goods again, ot that 
he ſhall ſuffer the debtor to enjoy and ule the goods and pay him as 
bee can; in theſe and the like caſes the deeds (ball bee ſaid ta bee 


| _ 
affection, or | tion give all-his goods to 
his child, or couſin bong fide bea — deed as tothe Cre- 
ditors, Et fic de pers ny e DIL all his goods and chat- 


81 to 22 = . 
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che deed fraudulent in that aloe well at Mere they are pri: 
vie to it. — ear Nene 
make a deed of giſt of all — ts ſa- 


tisſaſtion of his debt; in this c be void = 
eds reſt! of the Creditors to 0 
may order ie wich the reſt of the eſtate notwihſtanding Bart 
A ben fide and for valuable confideration | « bis land 
ang. Whereof he hath a term of years to B, upon condition that if he 
— — moBy' to. B a yeare afcbrthas ſhall reenter, and #8 
doth covenant with A, that be ſhall rake the profics of ir untill 
| chat time Ge. 4 doth not pay the money, und 2 that he 
9 will pay it in time doth ſuffer him to continue in and 
r rake the profits of it tro or three years after, and in the interim 
is had againſt ' 4, upon a and execution awarded 
caſe execution ſhall nor lie made of rhixleaſe, for thisdeed 
— ſhal not be ſaid to be frau *25 to the Creditor; for 
when a conveyance is not fraudulent at the time of the making of it 
it ſhall never be ſaid to be frauduletit for uny matter ex pe, fatfo. 
wick. r9 If A be ſeiſed of the fifth part of the Manor of B, and B of the 
Er Gt part, and Af cometh to i to bay his purt, and aſter Af 
ea, faith to 4, my Oounſell tells me l cannot ſuſeſy by of you unleſſe 
V Bjoyn, and after I doch grant —— — 1 51, per annum 


out of this Manor to C her ſonne and the deites of his body in 
th. confideration of naturall affection (and this was about 17. 8 C 
= being then but about three years old) with proviſo that i D (whom 
BV did then intend to mary) gratic/to' the id? Cthe like rent of 
' 151, and for-rhe-like eſtate out of 3b{i0 hart By the yeafe öf the 


is land of B, them the ſaid to be void, aid ufret᷑ the ſaid 4 
bought the 6% part of the ſaid Manor of Bund- B ber husband be- 
| ing intetmatied, and aſcer A, B, and Dher husband joyne in the 
grant to 4, und in this cuſe Wes fülod chat dbis grant to C was 
ce 10.56, not frandulent and A Heer zHariot 
-7.-.* " arthedeath-ofevergone th reac da fee ſtaple and he in- 
feoffe his ſonne and heire in of . affection and 
mutiage to —̃ (Dͤ—ñ— I, und rhe ſon (to pre- 
vent ithe Dower of his intended wiſe d iis kathers life) — 
1a leaſe, for, fortyiy cares ugto his father: M. hs father live ſo long, 
- [and-afretivagds the mariag in had, the favher payerh the tent, rhe 
'"ſonde dock ſuit of Court the land nud after the futher dieth; in 
| chis caſe this leaſe ſhalt not be ſaid to be fraudulent as to the 
IE Lord to. deceive bim of hi hariot beeauſe it was made to ang. 
4 4 ches end. uv 2: - {3 16 4 ve <0 ; + IIRFI tf 
| IA (A «datd aid made to deſente the 
2 void, as toi 
And therefote if any tenant that 


LIMI 


or other Lord of his To deceive 4 


his lineall or collaterall brice 


within or liſe che eemainder to his heite, or 
Nee 16.6908. ths in fee to big hæite, of makes 
feat. 8 {| reipfcafle, his heice at bi 


5 — el, bus debes, ,prefer- 
another to the intent that 
—4— beire male aud then to — 
1 void ac to u thicd ha of = 
ot other Lord in reſpect . 


2 5 the land, But no conveyance 
oo feaudgleant and ſe void for iwo 


a ſeoſfmene of lang to two 
) wad ae m 


—.— va- 


T ce. 2.94, 
dark of — in theſe 


| — — and the 1 * 268. 
r ar Of: L dio friends ce e 
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* deed bee broken off the party that 4 „ it doe ſcale and deli- 
8 EZ Pp 


And if che alterition be made by the party himſelfe that oweth 
the deed, albeit it be in 4 place not material}, and chat it tend to 
the advantage of the other party and his owne diſadvantage, yet 
the deed is hereby become void. Bur if the alteration be made by 
the party himſelfe that is bound by the deed in any materiall or 
immateriall part thereof, or a ſtranger without the privity or con- 
ſent of the owner of the deed ſhall make any ſuch alteration in any 
part of a deed not materiall, (as it it be a deed ola grant contain- 
ing a leaſe for years, and there be inſerted between ¶ To have and 
to hold] and ¶ for 30 years] theſe words { from henceforth: Or if 
it be an obligation and there be inſerted between [ ObligemeJand 
[per profeater? theſe words LE vc teres mee; ]in both which cafes 

words are needleſſe and wichout uny at all; the 
deed is not hurt, but it remaineah good notwithſtanding. But if 
the Alteration be before the delivery of the deed, be it whatſoever 
or by whom ſoever, it will not hurt the deed. And herein it muſt 
be obſerved that then a raſure, &c, is moſt dangerous, and the 
deedr moſt ſuſpitious when it ig ima deed Boll and there is 
but one paft ofthe deed ; and or other alceration 


s in any materiall part of che deed and when the alteration 


makes to the advantage of him that doth owe the deed and to the 
diſadvantage of the other that made it; and when there doth ap- 
peare ſome other thing to be written before ; and when there is ao 
other part of the deed, recicall,defeaſanceor other matter to which 
this may be compared, and that may make it appeare to be before 
the delivery; and when there be other parts of the deed or other 
matters wheteunto this being compared doth not agree in that 
part wherein the alceration is; and the deed hath in the 
ſmoke; or any ſuch like meanes hath been uſed to cover the alte · 
ration. And in theſe cafes the matter was ancientiy uſed to be 
tried by the Judges upon the view of the deed ; but it is now uſed 
to be tried by Jurors, whether the raſure, ot other alteration were 
before the delivery of th deed or not 

And if after the ſealiii. delivery and perſection of a decd, the 
ſeale thereof happen to be broken off, or to be utreuly defaced, ſo 


that no ſigne ot print thereof can be ſeen, or it appeareth to have 


been broken off and it is glued, ot tis wax new heat and ſet on a- 
gain;or the labell ofthe deed hach been broken off from the deed & 


' 1s ſewed on again; or the degdis new ſcaled with other wax. be the 


ſame by whatſoever means, or whomſoever unleſſe it be by him and 
— — in theſe caſes and by either of 
theſe meanes the deed is become void. But if any peece of the 
ſcale remainfixed to the deed, and there be any print lefc upon that 
peece, the deed doth. continue good. And if aſter the ſeale of a 


* r 


I Deed, Cap. 4. 
Yer it de xove;by this meancy it ſeemg the deed is become go in. Tu 
And if a deed be delivered up to the party that is 7 

| to be cancelled and it be ſo g or if he that hath the deed doth by 
* agreement beeween him and the other cancell the deed; by either 
xt theſe mennes the deed is become void. But if an Obligee deliver 


0 up an Obligation to be cancelled,and the obligor doe not aſter- 2 
wards — 

fu 

Fi 

Die 

441 


- r — 
damned os avoided by ſentence and order of a Court, and this is 
uſually: done in the Starre - Chamber and in the Chancery, and it 
i it - appeareth thas the deed was obtained by fame fraud, 
force, circumvent ion r appcare 


queſhon theſe differences muſt be obſer- — 


20 1; 
this is void 


. i 2 Kehw.70. 


** 


7 
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dne ef chem on doe ſeale the deed; this is a deed as againſt 


the whole deed and 


. in theſe caſes the; cltave only and thoſt covenunes that are 
| SUI as: fop quiet enjoy ing * like and che deed as to 


A Deal. 


x6 nb grief grant or gift of an eſtate taile 
and a letter of Atturney t ry of and in that ſenſe 
the party doth ſeale it, and — it is a feoffement and convey- 

ance of an eſtate in fee ſimple ; in this caſe albeit the letter of 
atturney were truly read yet becauſe it hath dependence on the 


eſtate, it is void for all. 
feoffe- 


Ia man be indebted to me 20 l. on a Contract and 100 l. on an 
Obligation, and he pay me this 20 l. and I am to make a releaſe 
ſor it, and the int of the releaſe is no more, and itis fo 
cead to me being an illiterate man, but in truth is is a generall 
releaſe, in this caſe it ſcemes it is good for ſo much as ic is intended 
and was declared and void for the ref. 

If the condition of an o be altered by taſute &c. the 
alſo is hereby become void becauſe the condition and 
are one deed, but if the raſure &c. be in the defeaſance 


* ofa obligation, chis will nor make the ob ation void. 


If a deed containe divers diſtiact and ablolute Covenants, and 

of theſe Covenants be altered by addition, interlineation, 

re, ot the like, by this meanes the whole deed and not that 
part only is become void. 

H ibere be divers grantors, obli 


Sc. named in 2 ens 


him that doth ſeale und void as to ail the reſt that doe not ſenle. 
And if divers enter into covenants by a deed Teveratly, and the feale 
of one of them is broken from the deed ; inchis caſe the deed n 
good Rilf as to al the reſt but did as to him. But if an 
or the covenants of à deed be joint and noe ſeveralt or joine and 
feverall, and the ſeale of one of rho obligors or covenantors is 
broken, or the obligation or covenants be-altered by raſure or the 
like ; hereby the whole d eed is become void. 

Is be bound in an obligation 10 a Monte and 1, this deed: is 
void as to the Monke but good asto 7 & Soif « Monke and Ibe 
bound to another; this is good 2s againſt ann. void as againſt 
the Monke. And ſo it is in cafe ofa Grant. 


By a power of revocation or a condition sdeed may be mide. 


void in part and continue in his force for another part. Aud there- 
fore it ſeemes in the uſuall caſe where a deed is made upon con- 
dtiom that if ſach a ching be, or be not done that the deed (halt 
be void, or that theſe ſhall be void; that in theſe caſes 
———— — 
a to 
or not tobe done 2 —— leffor &c. to 
retuter, or that' the — — 


that 


A Deed. 7” k Cap, o 3 
that part only is void: and for other covenants chat are collate- 
rall and have na dependence upon the eſtate that the deed doth 
remain in force and is good ſtill, for a man may granttwo acres up- 
on condition to reenter. into one of them. If it be iatended that the 
whol deed ſhal be void, the beſt way is to uſe theſe words [[thentheſe 
preſents & every thing therein contained ſhall be utterly void. 

All deeds doe take effect from, and therefore have relation to ce. 


time a deeg the time not of their date but of their delivery : and this is alwaies 57714 


preſumed to be the time of their date unleſſe the contrary doe ap- Dier 357. 
peare. And hence it is, That if a Statute be acknowledged the 26, f. en, 
day of May, and the conuſee make a releaſe of all demands dated & fairs . 
the 25. day and deliver it the 27. day; that by this releaſe te 
Statute is diſcharged. And if ee defeaſance df a Statute doe beate 
date before, and the delivery of it be alter the Statute ; that the 
conuſor may ſhew this and take advantage of it in avoidance of the 
Statute, And that if a writing be dated in the minority of an In- 
fant,and be ſealed and delivered by him when he is of full age, that 
this is a good deed and will bind him, And that if a releaſe be ſup- 
Poſed to be made by a husband to barre a duty due to the wife, 
and it be dated during the coverture but in truth it is ſealed and de- 
livered by the husband before the covertute; that this ſhall not * 
barre the wife : the time _ therefore of delivery of a deed is 
materiall in all theſe and the like caſes, and this is alwayes to be 
tried by a Jury, And hence it isalſo, That if the next preſentation to 8 
a Church be granted to two ſevetall perſons by ſeverall deeds of & Fats. 
ſeverall dates, and the deed that b&reth the laſt date be firſt deli- Bare 147. 
vered ; in this caſe he to whom this deed is made ſhall have the 
Preſentation, and not the other whoſe deed albeit it be dated firſt 
yet is delivered laſt, Aud hence it is alſo that it a leaſe be made for Cg. i. 
years, to begin from henceforth, or 4confeftione preſentiam, or a. 
dieconfettionis ; that this leaſe ſhall be ſaid to begin from the time 
of the firſt delivery and nor from the time of the date, — 
And where deeds. have a kind of double delivery, as incaſe of WA 
adelivery as an Eſcrow, there they ſhall take from, and 57 H.6.7. 
have relation to the time of the firſt delivery or not at res valeat, © 
for if relation may hurt and for ſome make void the deed 
{as in ſome caſes it may) there it ſhall not telate. But if relation 
may helpe it, as in caſe where a feme ſole deliver an Eſcrow and 
before the ſecond. delivery ſhe is married or dieth,.in this caſe if. 
there were not a relation the deed would be void, and therefore 
in this caſe it ſhall relate. So ifone diſſciſe me of. two acres of 
Land in D. and I releaſe to him all _—_— — in D and 
© deliver it to an eſtranger as an BHπ &c. untill a time and be- 
fore that time he diſſeiſe me of another acre there; in this caſe this 
releaſe (hall not by relation 6 


N 


oſ chat alſo. But Is to collaterall icts there ſtull be no relation 
at all in this caſe. And therefore if the obligee releaſe before the 
ſecond delivery the releaſe is void and will nor barre the party 
* of the fruit of his obligation. 

If a man that is party or privy in eſtate or intereſt or one that 


en. doth juſtifie in the right of one that is ſuch a patty or privy ſhal 
"22523, plead a deed in any Court, although he claime but parcell of the 
Sh. originall eſtate, yet in this caſe he muſt ſheꝶ the originall deed to 
75 the Court: and the reaſon of this is, to the end that che legall part 
of the deed = triall whereof belongeth to the Judges) may ap- 

prove it ſelfe. i, that ic may be ſeen whether the compoſicion 

of words be ſufficient in Law or not, and then that ic thay appeare 
whether the eſtate be with Condition, Limitation, or with power 

of revocation & c. to the end that if there be any ſuch thing in it 

and there be no othet part of it, the other party may take advintage 

of it, and then that it may appeare to be without raſute or iuter- 

— and the like, and alſo that it may appearc to be well ſealed 
and delivered (the triall whereof doth now belong to the Coun- 
try.) But ſtrangers to eſtates that are neither parties nor privies 

ſhall not be compelled to ſhew the deed though they make uſe 

P of him. And when a deed is thus ſhewed in Court it muſt remaine 

c in that Court all the Terme wherein it is ſhewed in the cuſtody” 

of the Cuſtos ſreuium, and at the end of the Terme if the deed be 

not denied the Law doth adjudge the poſſeſſian of the deed in him 

f. to whom it doth belong. But if the deed be denied then it is to 
_ be kept there untill it be determined, Alſo when # deed is 
| chewed in Court the adverſe party may take any advantage by it 

that it will afford him, as if a feoffement be made by deed poll 

on condition, and the feoffee doth breake the condition and the 

feoffor doth enter and the feoffee doth ſue him and makes his title 

by that deed,the feoffee may take advantage of the Condition. 

nz Any man that hath occaſion to uſe or plead a deed may ſet forth 

„% l the delivery thereof to be at any time after the date of the deed; 
© ©0345 and in ſome caſes he muſt doe ſo if he will have any advantage by 


IIIA 


* 


before the obligationz in this caſe he muſt averre that it was deli- 
vered after or it will not availe him. But a man may not in plead- 
ing ſer forth the delivery of a deed tobe before the date ofthe 
deed. And yet iſ it be ſo that a deed be dated after the time of the 
delivery of it, the deed is good, and therefore if he that doth 
uſe ſuch a deed doe plead and ſet it forth as a deed made before 
the time of the delivery and the party that made it plead now eft- 


td eed, a n the triall may finde the truth of 
i ' Ba Ade by bes | 


g fer forth the deed to be delive- 
red before the time of the date, chen the Jury is concluded aſwell 


Ys R 


it. As if he _ a releaſe to an obligation and it beareth date 


| | 4 Doe: ap. 4. 
as the party himſfelfe, for a Jury is eſtopped to finde any thing | 


contrary to that which is apparently admitted in the record, In 5.1. 
debt brought by an executor the defendant pleaded the releaſe of 
the Teſtator which did beate date after the death of the teſtatot. 
but he did averte the delivery of it in the life time of the teſtator, 
and the Court did not allow of this plea. 
Sometimes Antiquity added a place where the deeds were made, co. 
as Datum apud B, andythis was in diſadva of him to bm 
- the deed was made, for if the deed be in l and without this 
addition he alleage the deed to be made where he will. An 12996" 
obligation — 4 beyond the Seas may be ſued here in Englaud in 
whact place the obligee will, and if it beate date at the Burdenx in 
France, it may be alleaged to be made in gude loce vocar. B- 
dexx in France in — the County of Aide and there 
it ſhall be tried, fax t there be ſuch a place in Iſb»gter or L 
not ĩt is not txaxerſable in that caſe, ü L 
Neto: is an anſwer. to 2 declaration whereby a man 1 
. Cenicththat to be his deed whereupon he is impleaded. 
pleaded Ik any deed or writing be uſed againſt a man in any Court and 


or, it want Writing, 


— <A 


it. But in all, caſes where the deed is 
the time of the pleading, as if an Infant, oO by 
duxefle ſeale and.delivera deed; or if an obligation be welt fe 
and delivered by wo and the deed be jo] —. 
deed may not plead Nas eſt foctum, for in t | 
caſes he muſt avoid it — pleading ith conclufian of 


e., begin with To have 48d cd hold, An 


Caray. V. 
* Expoſition of Deeds. 


I is ferther to be obſerved that Deeds for the moſt part conſiſt 

of theſe things, viz. the Premifles, Habenduns, Texendum, Red- 
d:ndum or reſervation,Contdition, Watranty, aud Covenant. And in 
the Premiſſes there is ſometimes a Recitall, and ſomtimes zu Exc 
tion contained: but all theſe are not eſſent iall parts of x deed, for 2 
deed may be good albeit it have not all theſe parts or it᷑ he not fo 
formall and orderly drawn and made. 

The Premifles of a deed is all the forepart of the deed before the 


Habetdum. And yet this word is ſometimes taken for the thing 5 


demifed or granted by the deed, And the office of this part of the 
deed is righcly to name the grantor and grantee and to com d 
the certainty of the thing granted, either by exprefſe words, or by 
that which by reference may be reduced to t cettainty, and the 
exception or thing to be excepred if there be any. And in this part 
of the derd is the Recitall (if there de any in the deed) for- the 
moſt part contained, And herein alſo is ſomerimes (though 
improperly) ſet downe the eſtate. : 

The. Habendem of à deed is 8 deed which doth 2. 


the Premiſſes. And rhe offer is to ſet-downe againe the 
name of rhe grantee, the eſtate that is to be mide and limited; or 
the time that the grantee ſhathavye inthe thing granted or demiſed, 
and to what uſe: And herein alſo is ſometimes —— — 
downe againe the thing granted. Bat the deed that doth N 
ly conſiſt of all cheſe parts may be good notwit r of 
them be omitted and it be not ſo formally made. For an eſtate 
may be made by a deed without any Habendemar all, As if one 
give or grant land to another and his heires, without any more 
- words in the deed:; or if one give or grant land to ate, and 
| pw 1 eſtate without any Habendim iu the deed; and ſtate and 
ver = derd 2nd e 

the deed is good, and in the firſt eaſe an eſtate in fee fimple is made, 
au ir the faſt caſe e fe is made. And if the name of 
the rener be not contained ĩu che Premiſfes, yet ifit be in che Ha- 
ei um de good" enough. As if one gte or grant land 2. 
benim to hertes and he is nor named in the Premiſes, yer 


this is a good deed to make an eſtate in fee ſimple. And yet if the 
thing grantee be only in the Habendum and not in the Premiſſes of 


» 


is doth properly ſuetecd Ws. 


Where a deed. _ 
good notyh. 
ſtanding ſome 


2 


n rr ** r 
Dane — poſe of Deeds. Cap 5. 1 
the deed, the deed will not paſſe ir. And therefore if a man grant Plow.154, 


blacke acre only in the Premiſſes of a deed. Habendum blacke acre Perk oct. 
and white acre; white acre will not paſſe by this deed. But if the 3. 
thing newly added be implied in the thing granted by the Premiſſes 
of the deed, as being an incident thereunto or otherwiſe, or it be 
the ſame thing, and expreſſe@iworher words on!, in theſe caſey 

. As ifone 


| thing newly added, 
ic may paſle by the Livery. And if the thing 
granted be left out in all. or in part in the Habendwmyet the grant 
is good. And thereof if one land to A Habenduns to A his 
heires &c. or if one grant white acre and blacke acre to A H.. 
bendum white acre to A and omit black acre; yet theſe deeds are 
and all that is contained in the premiſſes of the deed doth 
paſſe in both caſes. And if a feoffement be made to one, Heber I. 1 Co. 
dum to him and his heires, without the word this is a Werli. 
good fcoffement and the eſtate thereby made is le : 28 New Te 
where a leaſe. iz made to one his executors and adminiſtrators, -* 
without the word Aſſignes, this is a good Leaſe and aſſignable. 
So if one grant land to 4 Habendem to him for 100. years; or 
Haenden to him and his aſſignes for 100. years ; theſe are as 
good leaſes as the leaſe that is made by, theſe words Habendem to 
A his executors, adminiſtrators and affignes. for 100, years. So if 
a leaſe of land be made to A Halen the land to him and his 
heiresfor 100. years,this is 2 good Habendum and rages ls, of 
is yoig, and it ſhall goe to his executors &c., As alſo where 
is granted co A Habrndum to him and his Succeſſors for 100. years; 
this is a good leaſe, and the word [| Succelfors] void, fer it ſhall 
goe to executors &c. And if a leaſe. be made Haenden for years, 
and ſay not how many years; this is a good Habendamand a leaſe 
fort two years, | | 
ARecitall is the ſetting down or report of ſomthing done before, 
When a man is to take any new eſtate from the King of a ching C5 
whereof chere is any eſtate in being, there the former eſtate if ir be Pier 27. 
good and of record muſt be reheatſed and reeited in 22 
ce che ſecond grant will not be good; but in caſe of a common 
Perſon, there needs no ſuch, recicall, neither when a man is to de- 
rije an eſtate our of a former, ot aſſigne over a terme of years, 
necdull here ſhould be any recitall of che. formet dite be. 
"If one tecite or rehearſe an eſtate made for terme of . co. 47. 
‚ en 


rite to-levy 
ſendant Mach a terme of years, and dech f it £61 
50. 1 . whes in truth it doth begi 10 of ; 
the fame tetine; in this chte this fate is void. Brit if 
he adde withall theſe words in the deed [And alt the inteteſt that 
tue deſendaat had in che Hard Jor if he make ſale of it for a terttih 


| rennen 
eiſireientl,”! 
Ine recite — leise eo de made ſorh 4 teyt6 7 & d 


en ene Aer the end ef the former fene, 


— — lerſe; in this eaſe: che deed is go 
not wi 
fene — ENOR e | ire 
mme — — 
not dune the granti No more then Were tan 

ſuch land cue te Mar by fotfeitute, wes 89 th 
nume; for is this eaſe adeit it did not come — 
e eee wit not dan. Ard 
me Kive ſuch a miſretitull may made the grinit v6 
„ Fete l thit 
eee . e 725 Bk 
te Is hel I RAe av excturor to 7D, aud 


F e eck lands or goods, but £ ſome 1 


ſome ocher n in cheſs enſet ant Ty notes whles wee, 


23s But if Eyranr eo e nip ads Pile wer, 


which > Perchafed of O ind in truth I 


ga rlieng-iinthiveaſs thiv miſtake will nor kurt the deed, So if 


; 261 hack of wood in Dale in the robot che 


2 grame6r, leffor, A. doth" except 'of | 
j — — rn 1 


hs. 7 : , 3 of 1 . 


oſ the thi n of owe ocharehing. 3, n | 
of a og thing only, and not of all, the greater parts or the Ce * 
effect of the ching granted, 4. It mult be of ſuch a thing as.is 
ſeverable from the Fling which is granted, and not. of an inſe- 
parable incident. - 5. i muſt be of ch aching as h doth 
except maꝝ have and doth properly Ne fem! — 
— 2 * thing out of a generall, and not af a narticalas phi 
A ching or — — 7. Icmaſt be 
y, deſcribed and ſer downe, As for_examples,,* If a man Poms; 
grant — his lands in Eſſex ſaving,belides,or except bis lands in dale, 41. 
or all his lands in Dale n certain; 
or one houſe except t in certain; and ſuch „* 
. —— ate « — | b And if one grant 1 — ů 
one Tenement (parcell of the manor) or excepting the Services 
IS (who doth hold of the manor) ox, excepting one Cloſe, or 5. . 1. 
Arden on one acre, or excepting the. Advowſon, appendant, or 147 
the woods, or excepting twent acres of wood, or ex- 6,35. 
cepting the groſſe trees; theſe arc ood Exceptions. | 
And if one-grant a meſuage and houſes thereunto belonging , 


curing the barne or excepting the doychoule ; it ſeemes this is : i» 
A good n, „ they may paſſe by the grant of a meſuage Ly 
nd i lend excepting o e Timber trees therenpon, 4 £2.3.6 


one havea manor —— is 5 
1 — 


one cottage; 4 is 2 — exception, 8 Rake, ons 
Pee 12 is a good exceptio 
l 132 if a —— 
nd he n right in the land except 
Lord releaſe to his Tenant, S. A dominie (wo, 
— b And if one grant all his horſes 
NL white hor. 
a N. — — ra oe 
to the leſſor rid 
———ů 0 
if the 
As if one = 


. — 1 
ns' are void. + Or if e exception 


P mother ; theſe 
3, de ch wie eee 
| and take awiy the fruit of it, as if one grant manor or land to 


* 4 a the ee: bn or make a — 
a cloſe of meadow or re, reſerving or excepti graſſe o af 

5 it; ot gtant 2 manor — girl orr yt TON 
* „So if dne grint R houſe, chamben, cellare, and | 
= excepting is ſhops; it is ſaid this is no good exception. 
by the like vealos if ane grant his meadow and paſture grounds 
his meadow grounds, this exception is not good no more 
| thei if one gtant two manors or two zeres exceptingone of them; 
* And of tis opinion was the Fllicfe in B. R. Hil. 3 Cav. iir 
er the caſe of Hen and Felber. And yet if a man make a leaſe 


912 for yeares of à Mill excepting xhe profits thereof — the liſe 3 

MN ne oftheleſfor; it is ſaid, this hath been adjudged a good exception. 7 

7 „But 1 doubt of this caſe, for the exception Sethe roſits ofa thing ö 
nt s- the exception of the thing 1 Ke And man cannot grant an _ 


eſtate and reſerve a 2 of the eſtate, as make a feoffementiin fee 
uv and reſerve a Teaſe for life, or grant an Advowſon and reſetve the 
oper Preſentation for his life, o Or if the exception be of an inſepara- 
" $15% ble incident and a thing that cannot be granted by it ſelfe and from 
| another, as'if a manor be granted excepting the Coutt Buron, os 
land be granted excepting the common appendant thereunto be- 
longing ; theſe exceprions are void. But exceptions of feverable: 
incidents are good. ? Otif the exception be of fuck a thing as the 
ntor cannot have nor doth belong to him by law; as if a-lefſee: 
. ellighe over ——.— in the land eicepting the Timber 
errth ot cl: is not good. But᷑ if lefſee for 
life mike a leaſe” for revly or leſſee for 21. years make a leaſe for 
20, ot or tenant by the courtefie or in dower grant over their” 
eſtate” ing the Timber trees; theſe ate good exceptions. 
_ Aidif#leffeefor life or years open oper Cole ue and N 
over his eſtate excepring the gow or the profits thereof; 
arè void exceptions. 4 che ception be of a partieular —5 
out of a particular thing, as if one grant white acre and black acre 
excepting white acre, or grant 20. acres of land by particular 
names ing one acre of them; theſe exceptions ate void. 
Or if che exception de ſet done -incerriinly,'xs if one grant a 
e, hotiſe excepting one chümber; or grant à 'manor excepting one 
acre, but doth not ſet h which chamber or which acre ir halt 
9 theſe exceptions axe void: : 
bs mon tr etivſe of the dred whereby the” eme way 
dere — Anil this Joth mo confmo eth 
ſuccecd : 


——— wis mide by thiswot 
ſerbicim ec ſirhevee the Statute ef: Lua — | 
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Vations ate void. 
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E action of debt, though not as 4 tent to be diſtrained 
. And thus by apt words an apt rent but of manors and ſuch 
like memorable things, or divers rents may be reſerved upon one 
grant, As if one grant the Manors of A, B and C ring for 
A 208. ſor B 20s. and forC 205. theſe are good Renrs and 
” ſeverall. So if one grant the manors of 4, 5 and C rendering 31. 
7; - wiz. for A 208. ſot I 20s. and for C 205. this is & re- 
ſervation; but in this caſe the rent is intire, Alſo one may reſerve 
one rent one yeare and another rent another yeate; as 10 $. one 
yeareand 20s, another yeare, or one may: reſerve a tent to be 
paid every ſecond or third yeare, and no rent the other yeares, 
or one may reſerve ene kinde of tent one yeareand another kinde 
of rent another year; and. theſe reſervations are good. And theſe 
reſervations may be by fine-aſwell as by deed, or it may be in caſe 
where the leflor hatha reverſion of the land, or upon a partition 
to make an equality without any deed at all. But if it be upon 
an exchange to make an equality, it is not good except it be by 
deed. f If two Joint tenants joine in the grant of theit land by 
deed indented and the rent is reſerved to one of them; this is a 
good reſervation and ſhall goe to him alone. But if ir be by word 
or by deed Poll that the leaſe is made the rent ſhall poe to them 
and they: bork aligns over th — 
£ over this Terme tute ing a 
— two and the ſurvivor of them, and ſhite doch not 
ſeale the deed ; in this caſe the reſervation as to the wife is void. 
And if the reſervation be of the rent to a ſtranger that is no party 
to the deed and to him only, this reſervation.is void. And therefore 
if che father and his ſonne and heire apparant by indenture feaſe 
F, bis land for years to beginne after the fathers death rendering tent 
do the ſonne, it is void. a nD⁰k | 

A Condition is a clauſe of reſtraint in a deed or a bridle annexed . Conditdon 
and joined to an eſtate ſtaying and ſaſpending the ſame and making Haig. | 
it incertaine whether it (hall take effect ot no. 

3 A Watranty is a clauſe or covenant made in a deed by the one 12. Warranty. 
1 rty unto the other whereby the ſeoſſor, donor or leflor doth for 2. 

im and his heires grant to warrant and ſecure land granted to 
the ſeoffee, donee or leflee and his heites during the eſtate. : 
A Covenant is a Clauſe of agreement contained in a deed where- 12. Covenane, 
5... by either party is bound to doeyperformeor give ſomething to the Vid. 4 
other. And of all theſe ſee at large — 

In the Conſtruction of deeds it mult be conſidered, 1. How 2 \, Hor and to 
deed in the groſſe ſhat be taken and enure. a. How it ſhall be taken wharpuepoſea _ + 
and expounded inthe — — of it. And for the. deed of grant in 
firſt theſe Rules are to be known. 2. If divers joine in u deed and Bore Fm 
ſome are able to make ſuch a deed PR ate not; this ſhall " dr 
A ſai 8 
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deedalone has nal Iirerspiein the gras 
ee eſtate and the xeſt dave no: 
* ric hal be ſaid to be his grant alone that 
te. And foe converſe, Ma deed be made to one that is 
unecapableand to others that ate capable, in this cafe it ſnall en 
qvly to him that is.cagable.. 2. A deed that is intended and made Pie 23. 
too Purpgle mV enare to another, ſor if it will aot take eſfeck Cn 


that way 
fore 
gran 


Way, is is intended it may take eſſed another way, And there- Li 
> geed made and intended for a releaſe. may amount to a | 8 
t of a Reverhoo, an Atturnement, or a Surrender, or q converſe. | 
dis have two waies to gad lands by the common law and 
—— 101205 them one way, an OG wh not pes 
Wy :;: My Chis. cale af res ualau t may pale The other Way. Abita 1. 80 
mas beſeĩ ſed of two — — ia ſee, and. letteth one ol xbemſor 
veam nnd afrer intending to paſſe them both by ſe offement makerh - 
a Charter of fcoffement and maketh livery in the acre. in godefls 
on ii af beth the. acres zin this caſe. the ate ĩs · puſſeſſias 
oply-dpth paſſe : but if che leſſeg of cht other acre Attuinpthen be 
reverſion of:that acre will paffe, alſo. But where a man. may paſſe 
lands by e Common law or by raiſing of a uſe and ſetlinꝶ ĩt by the . 
Sututa there in many caſes it is other wiſe. As iſ the father malen 
Chamer.ohfeofiment to his ſonng anda letter of Atueney yo,make 
livety., 20d no livery id made in this caſc goaſe, hal free 
ſonnt. Soif4i man in conſidetatinn of maxxiate make a ſnoflamenc © 
with a letter aft urney ta give livery, and no livery is made;igthts 

ſe no uſe will ariſe. And ſa was it held by Ch. Juſtice Pon B. N. 
— vf the parties doth Mork much in the raiſing and di- 
retion.ofuſcs;And therefore, it is ſuid that hen a man doth intens 

vo paſſa land one any it ſhall neyen paſſe another way contracy co Die ys" | ff! 

his intent, as if one covenant for good confideratians to levy a fine . 
| —— —— and 5 r = ht marry uſe 
ariſe upon the: covenant, If one by, words of Bargain ive 12 Eliz- 
: — grant, make a — — money, and iptending — 2 
to paſſe it hy af batgaine: and. ſale. and Inrol meat the deed be- . 
ing made there being a Maſter-of. the Chancery in the houſe where 
af the: feofftment; is made he: doth. acknowledge and deliver the 
deed beſore him. in this caſe if ;rht:deed be not inrolled the convey- 
9 — ——— — — to a lxeey af feiſin. | 

ayer w e 5ntenbisappareniiopalle ic onrcwey;oramther; Expericatis, | -- 

there it may be OG where one doth make a feoſſe. | 
ment in fee with: a: letter ol Atturdey to make livery, and in the | 
| fame deed dorkcovenang in.caſtlivery,ob ſeiſin be not had to per» 
—*, ect che deed to ſtand; ſeiſeil tothe uſes of the feoftement; in this ', 
% caſe albeit no livery of ſeiimbe made ot attutnement had ro perſoct 
7 the feoffement or grant; yet iſ it bæ. in ſuch a caſe: where there is a 
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TT flon&c. and the furrendet of tlie leſſer 
ind no forfeiture of the eſtate in the 


conſideration fufficient to raiſe. rhe uſes by the covenant, the uſts 
will ariſe by the covenant. 3. When 2 deed may enute to divers 
purpoſes he to whom the deed is made fhaſthave election which 
way to tate it and he may take ir that way as ſhall be molt for nis 
advantage. As if a deed of grant be made 


the wotds con ror, owns | 

off; this in ſaw may amomt to 2 grant, feoffement, FJ HT a 
confirmation or furrender, and it is in the choi Sof the 22 fs 

tee to plead or uſe it the one way or the other. So if a leate for Me 
W 


8 be made to me of land for mony by the words demiſe, grant, 
argain and ſefl; Imay take and aſe thisby way of bargam and 
fale, or — at my pleaſure. So if one Rave a tent out 
reof i and my wife are jointly feiſed, and he dork by his 
deed releafe;giveand grant this rent ro me, in this caſeT may nfe 
chivas 2 releafe to extinguiſh the rent, of as grant of che tent ts 
ic may make moſt for my r ſimilibus. Rut where 
any inconvenience may gro by fack arreteRtionchere the grantee 
Co _ _ bur it — ey ban * — on man 
may the common l er umg of uſe | 

it by the —— it is ſo. And therefore if ine 


before, a father make a Chatter of ſeoffement to his ſonne and 


2 lexxer of co make livery and no livery is made; here 
no uſe will ariſe to the ſonne as it will in caſt of # covenant. And i 
xlexſe for years be made of a Manor by the words burgaine, ſell,de- 
miſe and 2 and this is xo begin at a day to come; in this caſe it 
muſt paſſe 


entirely as a demiſe at rhe commun law or entii as a 


bargaine and ſxle, and the leſſee hath not election to tab ot uſt it 
otherwiſe or to uſe it for part one way and for part anothet way, 
4, It ſhall enore as much as may be according to the apparent in. 
tent of the parties. And thereſore it is chat if a feoffemetit be made 
of # Minor with an vowſon appendaux; pr a hargaine and ſale 
of hend in poſſeſſion aud lanti itt reverffon together be made and 
the feoffement is not well executed for” want of fivery of Scitirt ot 
Atturnemenr, or the deed of bargaine anti ſale is not intolled; in 
theſe caſes albeit the advowſon may paſſe wirtoe livery or attutne- 
ment and the reverſion nbout ĩarolment, yet becauſe the intent 
doth appeaxe to be chat all ſhalt I. th ther therefore neĩthet 
theadvowfon nor the revetfion will pail Jy this der. 5. When a 


4: , deed is made it ſhall enure as it may, and ſo as it may have and take 


che moſt and beſt effect that may beaccording to teaſon as if tenant 
for liſe ot years and he in temajndee or teyerfion in fee joime in 2 
froſſemerm by deed'; this Uni enure in the” firſt cat us the Rafe of 
the tenant for life and the confirmation of him in the remrſudet or 
teverfion; and in tf laſt caſe as ment vf m in che rever- 
Lab ro the e and 
for lite: 
SR caſe 


it il in the 


1 


*; Forfeiture, ' 


caſe the feoffement be by word it ſeemes it ſhall enure firſt as a'ſur- 
render of the cſtate of the tenant ſor life and then the feoffement 
of him in reverſion ar res valeat. And if A be tenant for life the re- 
mainder to B for life the remainder to O in taile the remainder to 
the right heirs of Band A and I joine in a feoffement by deed » in 


this caſe this is the feoffement of 4 and confirmation of B but a for- 


feiture of both their eſtates whereof the tenant in taile may take 
preſent advantage. If tenant for life grant a rent charge to him in 
reverſion in fee, and he by his deed doth grant this rent over to a- 
nother and his heires; this is a good grant and confirmation alſo to 
make the rent paſſe to the ſecond grantee in fee fimple. So if a diſ- 
ſciſor make a leaſe for life the remainder to the diſſeiſee and the diſ- 
ſee doth grant the remainder over; this is a good grant and confir- 
mation alſo. If A doe bargaine and fell his land co by indenture, 
and before inrolment they doe both grant a rent charge to C by 
deed and after the indenture isinrolled : in this caſe after the intol- 
ment this ſhall be ſaid to be the grant of B and the confirmation 
of A, and if che deed be not inrolled it ſhall be ſaid to be the grant 
of Aand confirmation of B. If one make a Charter of feoffement 
of one acre of land to Aand his heices, and another deed of the, 
ſame acre to A ind the heires of his body and deliver ſeiſio accord- 
ing to the forme and effect of both deeds; it ſeemes this ſhall enure 
by moities,viz. he ſhall have an eſtate taile in the one moity with 
the fee ſimple expectant and a fee ſimple in the other moity, If 
two ſevetall tenants of ſeyerall landsjoine in a leaſe forycars by 
deed indented ; theſe be ſeverall leaſes and ſevetall conficmations 
from each of them from whom no intereſt paſſeth and doth not 
worke by way of Eſtoppell, If I tenant for life of C and he in re- 
mainder of reverſion in fee of the ſame land joine in a leaſe for life 
or years by deed indented ; this ſhall enure during the life of C 
as the leaſe of B and the confirmation of him in teverſion or te- 
mainder and after the death of C as the leaſe of him in reverſi- 
on or remainder and the confirmation of B without any Eſtop- 
pell. If tenant in taile and be in reverſion grant a rent charge 
in ſee, it ſhall bee taken the grant of the tenant in taile and the 
confirmation of him in reverhon, but when the tenant in taile 
dicth- without iſſue, it ſhall be taken the ſole grant ol him in 
reverſion, If two Jointenants bee in fee of an acre of land 
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and they leaſe it to a ſtranger for life, and the leſſee grant his 


eſtate to one of the leſſors; in chis caſe it ſeemes it ſhall enure 
fora moity by way of grant and for the other moity by way of 

Surrender, UREA: | RP Ig ET PE PI 
If there bee Lord and tenant, and the Lord grant his 
Scigniory to his tenant and to à ſtranger ; this ſhall enure 
for a Moitie to the tenant by way of Extinguiſhment 
© and 


Perk Sect. 
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of the wife, this ffullænurt for the whale bywway of grant. 
Es leaſe be male for life the remainder for life to a ſtranger 


and th leſſae grand his eſtate no his leſſor ; this hajl enure by way 


.ofigrant, Ifebene he Lord and o Joint tenants in fee, and the 
Lord grant his Seignioey to one ef bis tenants in fee ; itſeemes 
.this ſhall take effect for the whole hy way of cxringuiſhment, If 
there be laſlae ſar ſiſe and the reverſign deſcend to two coparce- 
ners, and one of them take baba and che loſſee is eſtate 
to the husbari and wiſe; this ſball nu af grant for the 
whole, Uf the diſſeiſee aud the ibeine oſ che · diſſeiſos (being in by 
deſcent):make a ſeoffement hy one deed and livery of ſeiſimobeue - 
| ; this is the keoftement of the heire only and the confirmation 
.of the diſſeiſee. 6. If one have divers eſtates in land and he make 
any charge or grant upon or out of it; this ſhall iſſue out of all 
his eſtates. And if one have a and an ancient right, and 
grant à rent charge out of the land, or make n leaſe of the land; 
this ſhall iſine out of both the eſtates and it ſhall ennre ſrom bim 
having ſevetall eſtates as it {ball ente from levers} porſons ha- 
ving the ſame eſtates. Dane dun jan Fomrer rent . in ana 
quan off acſi effent in diuerſis. . if one that. hath 2 rent change 
. out of a manot by grant reciting hi t grant the fame tent 20 
A leſſee for lie of the manor aut of which-the rent doth iſſae, to 
have and perceive to him and his beires, and ſurrendor to him the 
deed; this hall. not enure co-extingaiſh the rent but by way of 
giant, of which the he ite of the tr ſſee ſos liſe may take advantage 
If ae doe not by granting away the ront, purthaſing the reverſion 
of che manor or making n feoffement. of che manor and thereby 
"cammitting a forfeiture, or by ſame ſuah as rn. — 
ſualſe or by (theſe: mranes the rent will be oxtiaR, and determined. 
Ia Aiſſeiſut pravt a rant to the ſiſſaiiee, an d he by hi deed doch 
Eran it oven ro ther; ot the aliſix iſor make a teaſe bor life or 
gift in taile the rammnderco. the diſſeiſoe, and the diſſeiſee doth 
- gram over chis remainder,: and the tenant attuane; theſe graumss 
ofabe diſſeiſcei ſhilbbe taken bor a grant and a confirmation alſo 
ne res pereat. If there be Lord and tenant of white acte and to 
other.acres,-a0d. the und grant by deed zo his cenent that he will 
not diſtraine his tenant in White acre for his ſervice ; this grant 
ſhall not enure to determine the Seigniory in any part, but as a 
covenant, ſo that if he doe diltraine in whyce aere, the tenant may 
have an aftion.of covenant. If = man have a wood of 100. acres, 
and ie grant at £0-another for life and chat heiſtiall cut 
therein 4. or 5. ae overy Feare z/in us ce albeit the wood 
kn granted andthe 8 it · yet uhe grantee can 
| 3 cut 
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os \ don of Deeds, 
cut no mor & but 4. or 5, acres by the yeate. And yet the granto 
as this caſe is can not himſelfe cut any of rhe wood during the time, 
as in caſe where a man doth prafit to another that he ſhall cut 
every year 4. or 5, acres in ſuch a wood; for in this cafe the 
grantor . may notwithſtanding cut as much as he will. And 
herenote that in all the caſes before according to the conſtruction 
that the law makes of the deed fo muſtthe party that is to uſe it 
ſet it forth and plead it, as when it ſhall enure as a leaſe then it 
muſt be pleaded as a leaſe & c. See more in Releaſe Numb, 9. Sur 


render Numb. 7..Confirmation Numb. 7. 


In the conſtrution of deeds it muſt be obſerved that there are 
ſome generall rules that are dppliable to all the parts of all kinds 
of deeds, and ſome that are appliable only to ſome kind of deeds 
and to ſome part of the deed only. In the conſtruction therefore 


. of all parts of all kinds of deeds theſe rules are univerſally obſer- 


ved. --- | | 

1. That the conſtruction be favourable and as neere to the 
mindes and apparent. intents of the parties as poſſibly it may be 
and law will permit. for Benigne ſwnt faciende interpretationes 
cartarum propter — Aiivans Et verba imentioni non 
à contra debent inſervire, asif there be Lord and tenant and the te- 
nant grant the tenements to one man for terme of his life the re- 
mainder to another in fee, and the Lord grant the Services to the 
tenant for life in ſee; in this caſe howbeir a grant may enute by 
way of releaſe, and a releaſe to the tenant for life ſhall enure to 
him in remainder and is an extinguiſhment, yer becauſe this is con- 
trary to the intent, it ſhall be taken for a ſuſpenſion only of the 
ſervices during the life of the tenant for life and the ſervices ſhall 
goe afterwards to his heire, But if che intent of the parties be ap- 
parently againſt law then the conſttuction ſhall not apply the deed 
to their intent, as if one give land to another and his heires for 
20, years; in this caſe the executor and not the heire ſhall have 


this land after the death of him to whom it is given. So if one by 


deed intending to give land to another and his heires give the 
land to him To have and to hold to him, or to him and his aſfignes 
for ever, without theſe words, and his heires ] this is but an eitate 
for life at the moſt. | 

2. That the conſtruction be reaſonable and according to an in- 
different and equall underſtanding, and therefore if I grant to a- 
nother Common in all my Manor, this ſhall be expounded to ex- 
tend to commonable places only, and not in my gardens, orchards 


c. And i I grant to one Eſtovers out of my Manor; he may not 


this cut downe my fruit trees. And if one grant me (a Barriſter 

— o this ſhall be taken for — in Law only. — 

ſo in caſe of a Phyſitian. And iſ one grant to me to digge 9 
. an 
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4 EY Ex do iti of Deeds. 
lands for Tinne; 1 not by this grant digge undet his houſe, 
And if one grant me . — or all S bene this ſhall be taken 
for all my commonable beaſts and not for goats and the like. And 
if one grant me all his trees in his manor; by this I ſhall not have 
his apple trees. And if one leaſe to me his houſe and land to the 
end that I may make profit thereof in the beſt manner: by this 
grant I may not proſtrate the houſe or make waſt. 
3. That too much regard be not had to the native and proper 
definition, ſigniſications and acceptance of words and ſentences to 
rvert the ſimple intentions of che parties, fora manor may paſſe 
the name of a meſuage, or a Knights fee, if ir be uſed ſo to be 


- 


10. called. & fic i converſo, a meſuage by the name of a manor : a Re- 


mainder may be granted by the name of a Reverter,a Reverſion by 
the name of a Remainder:for the law is not nice in grants, andthere- 
fore it doth oftentimes tranſpoſe words contrary to their order to 
bring them to the intention of the parties, and it is a rule of law, 
Mala grammatica non vitiat cartam, neither falſe Latine nor falſe 
Engliſh will make a deed void when the intent of the parties doth 


plainely appeare. It is therefore held that two negatives doe not 2 1+ 


is another rule of Law, Falſa ortographia non vitiat Conceſſionem. 

4. That the conſtruction be made upon the entire deed, and that 
— of it doth help co expound another, and that ev 
word (if it may be)may take effect and none be rejected, and that all 
the parts doe agree together and there be no diſcordance therein. 
Ex antecedentibus & conſequentibus eft optima interpretatio, for 
T urpis eſt pars que cum ſuo toto non contenit. Maledifta v4 
que c it textum. If a man make a feoffement ofall his land 
in D with Common is omnibss terris ſuis ; this Common ſhall be in- 
tended in the lands granted in D only, and not elſewhere, for it 
muſt be underſtood ſecundum ſubjettam materiam. 

5. That the conſtruction be ſuch as the whole deed and every 
part of it may take effect and as much effect as may be to that pur- 


, Finches Ley poſe for which it ia made, ſo as when the deed cannot take effect 
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erentem, & quelibet conceſſio fortiſſime coma donatorem ww 
| 


according to the letter ic be conſtrued ſo as it may take ſome effect 
or other, Verba debent intelligi cum effectu. Et benigne faciende ſunt 
interpretationes ut res magis valeat quam pereat. And therefore it an 
Annuity be granted pro confilio impendende, or a ſeoffement made 
ad erndiendum filium, or ad ſolvendum 10 1. theſe (hall be conſtrued 
conditionall, grants without any words of condition, for other- 
wiſe the parry will be without remedy. 

6. That all the words of the deed in conſtruction be taken moſt 
ſtrongly againk him that doth ſpeake them and moſt in advantage 
of the other patty : Verb. Cartarum fortins accipiuntur contre fro- 
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— 


1 


Þ. Forfeiture. 


Note. 


: 


" | 7 K * 4 * 2222 C a af 4 > s 
2 4 * 5 3 4 * ve >, 4 2 yy — bY = v 
* = IE. * * i) 7 
* | . - — — 
* 


tanda f. And therefore if one ſeiſtd of land in fee grint it to a- 
rocker; aud ſuy not for whar time; this ſhall be taken an eſtate for 
life. Bor ibis is to be naderftood with this limitation, that ns6- 
wrong be theveby done, for it isa Mazime in Law, le girren 
ſtructio non facit injuriam. And therefore if tenant for lite gtant 
the land ke doth bold for life to another, and doth not ſay for. 
what time; this hall be taken an eſtate for his one lifes and not 
the life of che gran ter, for then it would be a forfeituee. So if one 
be ſeiſed of ſome lands in fee, and poſſeſſed of other lands for years, 
all in one pariſh, and he all his lands in that pariſh (without 
them ) in ſee ſimple or for life ; by this grant ſhall paſſe no 
more but the lands he heath in fer fimple, So if a man have a bouſe 
wherewirh thete hath been Copy hold land and other land uſualiy 
; and he let this houſe and all his land thereunto belong- 
ing: in this caſe and by this demiſe the hold land doth not 
paſſe ; for in both theſe caſes then there would be 4 forfeitnre. But 
11 words all the lands in both caſes would paſſe. 
7. That if there be two clauſes or parts of the deed nant 


- the one to the other the firſt part ſhall be rectived and the latter 


tall reaſon to the contrary, and 


tejefted except there be fome 
from a Will; for iſ there be two 


therefore herein a Deed doth di 


C. 


repugnant c lauſet in a Will che firſt ſhall be rejected and the latter B fug. 


received. 
8. That that which is genetally ſpoken be generally underftood 


unleſſe it be qualified by ſome ſpeciall ſubſequent words, as it may 


be ; for if one be ſriſed of a manor wherein there is a Parke, and 
he t the mahor with the cuſtody of the Parke ; by this the 
Parke will not paſſe. | 

9. That if the words may have a double intendment and the one 
Randerh with law and the other is againſt law, that it be taken in 
that ſenſe which is agreeable to la: and therefore if tenant in taile 
make a leaſe of land ro I forterm of life, and doe not meation for 
whoſe life it ſhall be; this ſhall be caken for the life ot the leſſor 
und not for the life of the leſſee s it (hall be if ſuch a leaſe be made 
by tenant in fee ſimple. wr. | 

Yo, That things doubt fully fer down be applied to him to whom 
they doe properly belong. s if I S makes feoffment to one oſ his 
ow name, and there is a covenant m che deed that / S full deliver 
the devs, this ſhal be raken of i S che feofer and not / A cheſeoſfte. 

11. That ſuch 2 conſtruction be made of abbreviations es the deed 
may not loſe his force, as if one tet i Mer e D. & C, 
if it be but one manor, the words it taken for o illed Ma- 
verum, if two manory, then it ſha lie Taken for wine via m. 
And here note that moſt of M theſe tales ran throuęi all che taſes 
oT Expolitidn he reaſrer following. | 
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— mn nent we. — 
h paſſe; by 2 
— — peile; y the af ertable land, 


the common appendant thereunto will paſſe; hy the 
the waters, flood gates, and the like that are af ne 

Milts do paſſe; by the grant of a houſe, the covers appendant 
chereungo-wiltpaſſe ;'by the grant of a m, the 


— 


pendant and ardagt 
Faire, the Court of Pipotadets ill pa 
ot rent, the feaky Will puſſe ige 
and ſealty will pad. But divers things chat by continual! cnjoy- 
ment with other things att only appendant ts athers, as WAITERS, 
« leetes, waifes, cttraies, and cha like;thee will qot paſſe by the grant 
| of.thofe othet things, ant 2: tf ona haven Warren in his 
land, und grant the land, by: wap doth nat And 
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dy the grant of a, but ap ion cannot be pur gr appendant 


eppendane ge the mangy,, and befort an ehery ur 


yer in cheſe caſes be grant the land c h. or with all 
the profits, privilcdges c. cherenato br langiag; by this grant 
yes thee chiags may paſſe. And here know that a reverfion 
may be parcull 0c apperatant 40 2 thing) in poſition, and pail 


ro à thing ia reverſion. And therefore if one make a Jeaiefor life 
of x manor excepting 20. acres of it, and aſter gran; the rc vetſi- 
on of the manor 2 — © 80 
ene be rte of an avec pace AH, or of c —udʒꝙ¹ 

cant ian of 


che 


ſentences therein 


caſe where a leaſe for years only is made of parcell of a manor. 
And if a leaſe be made for life of 20, acres parcell of a manor,and 
aſter the manor it ſelſe is granted; by this the reverſion of the 20. 
acres is granted and _ — alſo. | 
And if a man make a feoffment in fee of an acre of land parcell 
of a manor, and after repurchaſe it, and then grant the manor ; 
this acre will not paſſe by this grant, for it is not united by the new 
rchaſe. But it is otherwiſe of trees, for if a man make a leaſe 
life of a manor or other land excepting the trees, and after 
grant the reverſion of the manor or land to another; hereby the 
trees doe paſſe, And if a man make a feoffment in fee of a manor 
excepting the trees, and after the feoffee buy the treet, in this caſe 
the trees ate united againe, ſo that if the feoffee ſell the manor the 
trees ſhall paſſe with it. If I leaſe an acre of land to which an ad- 


vowſon is appendant for terme of life reſerving the adyowſon, - 


and after doe grant the reverſion of that acre with the appurte- 
nances ; hereby the advowſon doth | Roc if I grant the 
adyowſow for terme of life reſerving and after grant 
the acre wich the advowſon cum perti his the advowſon 
doth paſſe. If land be adant to an by grant of 
the office with the appurtenances the land e without livery 
of ſeiſin. And if an office be appendant to land, there by the 
grant of the one the other will paſſe. 3. That which is parcell or 
of the eſſence of a thing albeit at the time of the grant it be actu- 
ally ſevered from it doth paſſe by the gran of the thing it ſelfe. 
And therefore by the grant of 2 Mill, the milſtone doth paſſe albcic 
at che time of the grant it be — — Fs So 
by the grant of a houſet the dores, winde and keyes, do 
paſſe as parcell of it, albeit at the time of the grant they be acual- 
ly ſevered from the houſe. 4, By the grant 
-ſelfe, all that is fupra, as houſes, tires, and the like is granted, 
for Cujue eſt ſolum czue eff celuns, alſo all that is mfr a, as 
Mines, earth, clay, quarres, and the like. And by the grant of a 
houſe, the ground whereon it doth ſtand doth paſſe, 5. When a- 
ny matter of. intereſt or profit is granted, the grant ſhall be taken 
largely. But when any matter of eaſc or pleaſure only. is granted, 
-as a walk, or the like, the grant ſball be taken ſirictly. 6. When a 
man doth grant all his lands, or all his goods; by this grant doch 
paſſe not only what he is ſole ſeiſed or poſſeſſed of but alſo what 
he is joynt ly ſeiſed or poſſeſſed of with another. And ſo & conver- 
fo, If two men joyn together and grant all cheir lands, ↄt all their 
goods; hereby doe paſſe not only all they have joyntiy and roge- 
- "ther, bur all choſe they have ſole and a part. 7. Some 3 


* 
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the land, or ground © 


the acre ot common he gratit che manor to i ſtranger; by this te «= 
acre of land or common will not But iſe it is in 


14 H. 8.25 
Co- 11. 30. 
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deeds are large and have a penerall extent, and ſome have a 
and — bs». application ; the former ſort may containe 44 — 
ter, as Ded, or Conceſi may amount to a uns feoffment, a giſt, 
a leaſe, a releaſe, a confirmation, a ſurrender: and it is in the ele- 
ction of the party to whom the deed is made to uſe it to which of 
theſe purpoſes he will. And hence it is chat if a Lord by the words 
of ded & conceſſs gtant to his tenant that doth hold ot him his 
rent; or one that hath a rent charge out of hund doth grant it to 
the tenant of the land; that in theſe caſes the rent is extinguiſhed 
albeit it be by way of grant. But a releaſe, ſurrendef, confumati- 
on &c, cannot amount to a grant Rc. nora furtender to a confir- 
mation ot a releaſe &c. becauſe theſe be proper and peculiar man- 
ner of conveyances and are deſtinated to a ſpecial end. 

Amongſt words whereby things doe paſſe ſome are collective, 


compound, or generall comprehending many things, as beredita- granted, exp 
— i 2 ——— —x d. „ 4 


ments, | 
ding lands of ſeverall forts and qualities. And ſome words are 
ſimple or particular dow,Baltare,Wood,Moore,and the like. 
The word [ He Jis of as large extent as any werd, for 
whazſoever it corpoteall or incorporeall,reall, 
| | c. By the grant therefore of all 
Caſt les, Scigniories, Manors, 
owes, Paſtures; Woods, Moores, Mariſhes, 
Furſes, Heaths, Reverfions, Commons, Rents, Vi „Advow- 
ſons in groſſe, and the like things which the in ſee ſimple 
it the time - whether he hath it by purchaſe or deſcent. 
And the o Tenememt q. is of large extent alſo, and it ſeemes 
doth — — as much * . — — re * 
rant o all. Tengggencs wi paſſe as as by the grant of a 
— i » | 
The word [Land] ſtrictly doth _ nothing but errable land, 
but in a larget ſenſe it do any ground, ſoile, or eatth 
whatſoever, Anti therefore by the grant of all Lands, doth paſſe 
errable lands, meadowes, paſtures, woods, moores, waters, mari- 
ſhes, furſes,. heath, and ſuch like, and the caſtles, houſes, and buil- 
dings thereupon, but not rents, advowſons, and ſuch like things. 
Alſo by grant of any land in poſſeſſion the reverfion thereof will 


> 197+ paſſe. And yet by the grant of- a: tevetſion of land the land in 


poſſeſſion will not paſle. "ri 
But here it mult be obſerved that in caſes of grants and gifts of 


* all bereditaments, tenements, ot lands, conſideration is had of the 


2 


the grantor, for iþ a; man be ſeiſed af ſome lands in fee, 

| life, or years only. and all theſe are lying 

within one parith; and he grant all his lands, tenements, ot heredi- 

taments ia ſchis pariſh co another in fee ſimple, fer taile, or for — 
d an 


* . — N | oy 4 — | \ * 
_— 2 — 4 * * , * _ N 9 
2 * — AS p N * 
— 
wy. * 
* 1 


und give lwety of ſeiſin in the lands Mheneof be is ſoiſeil· in fer, in 
che — of all the teſt; by this doth ꝓaſſo no more but his lands 
whereof he is ſeiſod in ſee, for otherwiſe it would be a forfeiture for 
choſe lands. But if the livery of ſeiſin be made in any patt of the 
lands he hath for life or yea tes, then that part wherein che livery is 
made will paſſe and no more. And if the cobvtyance be by bargain 
and ſale and deed inrolled, then the lands ·herodſ he is ſeiſed in fee 
—— and for life ſhall paſſe, and not the land he hath fora terme 
if in this caſe the grant be for years, then all the 
yak per yr be for then there will be no forfeitute in the cafe. 
Howbeir it is ſaid in Fro. Done u. pro pro age. [That if a man give or 
uu all ie lands and tenements in B, that by chis leaſes. for years 


— 8 paſſe, and that theſe words doe intend franktenements at 
e 
Theſe words Honor, Iſie, and Commute are compound words Co. ſuper 
And of large extent, * _ grant of them = * 
= one or mode ſcigmiovits, manors, and divers other lands. Al- 
Caltte - — er Pa. 2 


. — Rand. 
or Towne Jis oi / large tent 


berge — mendovs,and paltote,and divers fuch 225,” * 


Ulle ——— 

Jie au of large en and may compre- 
Wr. * And chert fure by thogrant of .ammanor Wa- Perk. 
dat the words doe paſſe demeſneſſe, nents, and 11 
ſervices, lands, meadoprs, paſtures, w 
appendant „ villaines tegardant, Courts 
thereof thut xte in truth at che timo of —— the 
Nor, Bat meching that in xruch is nor patralſ of: che manor 4 
beit it bee To! reputed wii puſſe y the grant dne mano, and 
therefore if one have a manot, and afrer purchaſo che lawday or a 
warten to it, and then he grant away the manor: hereby the 1awday 
or warren will not paſſe. And yet if by union time out of mind 
chey have gotcen a reputation f appeadancyy perhaps by the 
gtant of the mano v pertinentsss — may paſſe, b By 
the grant of a manor alſo divers Towns may paſſe. An Honoutal- 
ſo may paſſe by this name. And ſo alſo maya Caſtle or a hundted. 
And one manor utſo that is parcell of 7 — — 3 — 
— 5 componnt: nod 14-4666 thay. 9 
The w is a compo as. 4 
comprehend many things: And od oſ this may TAR 
piſſe land, — — 17 it. „ 17 B.;. 

7 


———— 


co HAR. 93 
by this doth paſſe ſo much land as to make a Knights fee. And fome 
ſay it doth containe eight hides of land. And it ſeems alſo that a 
manor may paſſe by this name if it be uſually called ſo. 
„ The word [GrogeJ's a compound word alſo, and by the grant 
ter. Of a Grange wi — a houſe or edifice, not only where corne is 
ſtored up like as in barns but neceſlary places for husbandry allo, 28 
ſtables for hay, and horſes, and ſtables and ſties for other cattle and 
2 curtilage and the Cloſe wherein it ſtandeth at the leaſt. And 
where land, meadow and paſture &c. belonging to ſuch houſes are 
called all together by the name of a Grange there perhaps by 
this word the whole may paſle. | 
» fiper The word [ Farme or Ferme! called in Latine firms isalſo a 
5 ,;, compound word and doth comprehend many things. And there- 
tote by the grant of a Ferme will paſſe à meſſuage and much land, 
meadow, paſtute, wood &c. theteunto belonging or therewith u- 
ſed, for this word doth propetly — a capitall or principall me- 
1 wage and a great quantity of demeſnes thereunto appertaining. 
* o by the grant of all Fatmes, or all Fermes; it ſeems leaſes for 
"* ,.,, years doe pale... TY 1 
da faper This word is à collective word alſo, for by the grant of «nan Organge of land. 
+ 1 : bovatemterre, or of one, or of an oxgange of Land may paſſe land, 
meadow and paſture, and ic doth properly intend as much as an 
Ore can till. And ;Jugwm terre or haite a Plow land is as much as 11.16 2 Plow 
two Oxencan till, * 1 


the grant of halfe a plow land may paſſe land. 

and meadow, and paſture. ; * e ee * 
The words | Plow land, and a Hide of Land] are Synomyna and; A Ln land, or 
| gel are collective wordsalſo, And therefore by the our of Cnc a- of land. | 


tam Or Hidam ge; Fry of - Plow ace bh 145 hide "xs N 
palle 100. acres of land, meadow and paſture, and the houſes there- 
vpon, but it doth properly intend ap —— can till 
ma res; ( \ SD | | , 8 
ie - . * This word LA yard-land] is alſo collective and doth compre- A yard of land. 
„* bend many things, but it is not ceftaine, for in ſome Countries it Halfe a yard land 
-*:- * doth containg 20. actes, and in ſome Countries 24. acres, and in 
„  . ſome Countries 30. actes, by rhe gtant therefore of virgatam terre, 
” ox;a.yard land will paſſe chat quantity of land, meadow and paſture 
that is called by this name. And fo by the grant of halfe a yard, or 
a- quarter of a yard lang. | - 
word { Fold courſe] is allo compound, for by the grant of 
a ſold cpurſe Jands and renements my pal. Et ſic de fimilibus. And 
figally- by che grant of any, ſych compound thing as before for the 
. 163]. moſt patt there doth * thereby ſo much as in common reputati- 
. ͤ᷑ Pulſinage wil pull he houſe ths Pug ets 
7.1 'Bythegrantof a ary; or Patſonage will paſſe the houſe, the &o- 
_ 2 the cirhes, and offerings belonging to it. And by * tie, Vicarage, © 
b 212 4 2 0 


Bold courſe, 


: 


- 


— ws 


20 m 


> Errable land, 


f 


but the meſuage, 


. l alſd ſuch paſtures, and. fecdiogs 
Wood, Trees, 


£95 of Wood in che place, nor trees 
e 


of 2 II paſſe as much as doth belong uato it, as the Vica 


the grant of a meſuage, oram with the appurtenances rio. if, 
46, no more bat the dwelling he ;barne, de oule and 171-428, 
aden, adjoinin „ Orchard , garden; — r 2. a latle 80 
or peece of void ground lying neer and belon- 1 fig 
* the meſuape, and houſes adoya to the dwelling houſe, Co 10.6, 
os he cloſe upon which the dw IT buike ar pe. molt. 27H, of 
And fo much 400 o may paſſe by the ere houſe, So chat the 
quantity of an acre of ground or therèabouts in Orchard, Garden, 
and out · let may paſſe by either of theſe names, but more then this 
will not paſſe by the grant that is made in either of theſe words, al- 
beit more have been occupied with i it, and albeit more be intended 
ro he piſſed by the zrent · Aud therefore if there be — 
dwelling houſe 3 divers acres of land thereunco belongi — 
led 5 10 the name of Hedges. Anda grant is ina 
theſe wo of chat meſuage with dhe appurtenances — 
ly called by the name of Hedges ; by this grant — ſhall paſſe 
A ayer and curtilage. Aud yet if a manor ot fore 
furme be commonly called by the —— a meſuage, there by the 
ped Fa meſua 1 rme may 7 And by 5 Lit. ts, 
t ot a —— e or houſe and all — — — 
| rajnin Hewi Are T7: the par occupied therewith. Alſo by Leaſes 55 
the n 2 1 9 f 900 fad tied may be — — 124 1 
nt o 1 e doth paſſe a-lirtle nr houſe that 2. 
. no e = — K N Co, * 


O iK. N 
tte grant of * a mans 778 land · there doth paſſe no more __ 


has 


Meadow, Paſture. *. that Kinde of land: = by the grant of alla mans meadow 


utid And by che grant ofaflamans res. doth paſſe no. more 
ut the laid or ground it ſelſe imployed — feeding of beaſts, & 
. lic tack i in another mans ſoile. 


End or all à mans meadows, doth paſſe no more but that kind of 
o 


11 a man have divers — of Wood, and grant to ano- 14 ng 
cher ences boſror ſcor, or all his or all his woods growing in f 5c: 
fach a place; by this grant doth Saffe ali the k gh.oOd and 11. Br. be 


wood, and not only Thie woeP; og upon che land or ſoile but 
the land or foile it ſelf wherein ene grow. Bur io this caſe if the 
grantor haye in the ſame place divers peeces of uod anddivers 
cloſes wherein there are divers trees growing in the kedpesz it 
ſeems in this\caſe* theſe erees it the 72 hall not paſſe by this 
ranks in theſe words, eſpecially if the caſe be ſo that the — ger 
boot waſt, And: 1 if che Seve have go-peeces or 
hara in the 
decs and in this caſe ir ſermes all the pethe 


apple trees doe bet not hichedgerand hedgrowes, And is 


caſe 


Cap 1. | 


LY 


To.5Q21,r2, 


25 


6 AT 


Alt dme tbnvenientz in this Me it ſeems t \ 
' burthewood only.” And yet if thoſe words wich ſret entiie Se. 


» 72 4 "Deed 
tenſe where the trees only dot paſſe, as whete the grant is of alla 
mans treesthere hall, paſſe nd more of the ſoile but ſo much as 
ſhall ſerve for the nutrichene of ile trees, and the o. x of the 
ſoile ſhall hare the graſſe gthereupsn alſo. I a Han grant 
to another all his ſalable underwohods within his manor which have 
bern uſaally fold by the owners of the manor with free entre, e- 
greſſe and regreſle for felling making amd 58 the ſame away at 
toile doth not palle 


be omitted aontrn 1. pb 0 L 4 
If one deviſe, grant and to terme let a farnie wich al manger of 


- 48, timber booed andorwootiadd hedgrowes except the great oakrs in 
: ſoelt au g have ant to hold tha farme / forca c. years; in this 


caſe albeit i tile re be tho wopt Giant and that the ttees he not na: 


med age in che Mabemaum, yet thè other trees doe not paſſe by 


F 
* 


_ 


3 


this: grant otherwiſe ther in ocher leaſes and if the ſeſſee eut any 
Timbes t fell ic i waſt in him. 4 4623/23 306 lz 
A PHoſtem plate here a meſaiige hath ſtood, and byithis name 
ima gtent ſuch a ct og ya sie dmen UUW qmm vals 
Bruera is a heach or heathy ground. Fruſſerum is x'wood of 
perce bf. ground chut / woody. Aiurtum is word of Elders, or 
—— — S$Sakcerms,-x wood; of Willows or place 
re willbws gro. i Sriduy a wood of fatlowes,, wilbwes or 
wirhics, ot placo!wherer: fatty chimpsprow; (rn P3/antays isa bia lie 


gtoond ori ptace: whore ſuch things grow. Fraxineren; «wood of tum. Roxcaria, © 


hes, or place where Aſhes grow, Zaputirernmahopyard or place 
were hops doo grows Arwadineram; à place where reeds grow. 
Reacdtia” of Na, & place full of btyars or brachbles. Iancaria 
ot or fanpix'{whith axe alt one} a place wietexnſbes dot 

row. Ruſcaria, à place where knee v bacthers pricks or 
m doth grow. Arien, a fenne or matiſn ground. Aora, 


2 more batrta undunptofltabie ground then a marſh. And by grant 


T we. 


To 


of theſe and ſuch likethibgs;, 08 of 26. actes of ſuch ground, rheſt 
particular kinds only or ſo many acres thereof doe paſſe. Facuria,'is 
# Diitie houſe. PY]. 4 Swiheſtic.c Bercayin a Tabnebouſe : 
and by theſe names theſe chings will paſſe By the name of Stag- 
nam or Poole of Gxrgei a gulfe the water, land, and ſiſh in the wa- 
ter will abb 27 
7 of S Fry lin gu, ot. Pwartatens verre doth 
padde vr furtqw r dem part of 
a mile. By the name of Solis ot porta terre doth paſſe a ridge of 
land which is ſometimes longer and ſometimes ſhorter. By the 
— of an zcte of — ſo much as im um acre by mes 
ute in that Country by the Ordinary ncevunt and mesſate of the 
Country, - By" the gtant of Ke of land Ubrtipaſiſe 10. peat. 
ches 


Toſt. 


Bruera. Fraſſe- 
tum. Alnetum. ' 
Salicetum. Sela. 
Filicetum.Fraxi- 
net um. Lupulice- 
tum. Arundine- + 


Tnxcaria. Ruſta- 
ria. Mariſcus. 
Mora. 


Vacaria. Porearis 
Stagnum Gurges. | 


Stadium. Fe 
£15. L uarentens 
terre. Selis- terrs 
Acre of land. 

Rood of aud. 


Mines, 


Trench. 


FF Fereſt, Park, 
4 Chaſe, Warren. 


ches the 40 part of an acre. And by the grant of 6, footin 


i of Poole 


* 
1 


and two foot inbreadch, ſo much only doth paſſe. And by theſe 
and ſuch like names land may be granted. 


By the grant of Aſineras or ' Fodinas plumbi cc. or Mines of Ce. fe 


Lead &c. the land it ſelſe will paſſe if livery of ſeiſin be made there- 
of, but otherwiſe it ſeemes not, and then the grantee hath by the 
grant a powerto digge only granted unto him. | 

lf one grant to me to digge a Trench in his ground from ſuch a 
place to ſuch a place to. convey water by a lead pipe, or otherwiſe; 
hereby alſo incluſive is granted a liberty at any time after to digge 
to amend it as occaſion {hall be. 

If one grant to me to dig turfes in his land or ſoile and to carry 
them away at my will and pleaſute; by this is not granted the 
land it ſelfe, rhe houſes or trees theteupon or mines therein, 

If one grant to another Common for all his beaſts in his land ; 
hereby is not granted Common for Goates, Pigges, and ſuch like 
beaſts and cattell that are not commonable. But it the grant be of 
common-for all manner of beaſts contra. And if one grant to ano- 
ther Common without number in his land, the grantor is not here- 
by excluded to common there with the grantee. 

And if one grant to me common of paſture for 10. Kine in 
bis Lands in Dale; by this grant I ſhall have common in his com- 
monable grounds and lands only and not in. any other lands. And 
if a man grant common of paſture to me for my beaſts abicunque 
averia ſua ierint, and he occupie 100, acres of land with his bealts, 
and aſtet he keep no beaſts; yet by this grant I may keep my beaſts 
in thoſe 100. acres. But it hee grant to mee common of pa- 
ſture for my beaſts whereſoever his cattell ſhall goe &c. by this 
grant I ſhall have no common but when the grantor doth uſe his 
common with his Cattell &c. 

By the grant of Eſtovers will.paſſe houſeboote, hayboote, and 
plowboote. But if a man grant to me Eſtovers out of his manor, 
I may. not by this grant cut downe any of the fruit trees within his 
manor.. -. 

If land be granted co me ; hereby alſo implicitly is a way there- 
unto granted to me alſo, So that if one have 20, acres of land 
and grant me one acre in the middeſt of it, hereby inc/»five there is 
granted me a way to it. b And yet if a man have two Cloſes and he 
ile to goe over one of them forhis.caſe to the other Cloſe by a 


new way; and after he grant the further Cloſe campertinentis ; by 


this grant the new way doth not paſſe. 

It a man have a Foreſt, Park, Chaſe, Vivarie, and Warren in his 
owne ground, and he grant this Foreſt, Park, Chaſc, Vivaric ot War- 
ren; hereby not only the priviledge but the land it ſe}fe doth paſſe. 
But if the ground be anothets; orif it be his one . 


a0 


Lit. 6, OY 
3. 13, 
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_ 7 of the game, &c, in theſe caſes che land or ſoil ie ſelfe will 

not paſle, > 4 

„ I co err If a man be ſeiſed of a river, and by his deed doth grant ſeperaſem Fiſhing: < 

cs; 15+ 8 piſcariam, or quam ſuam in the ſame, and maketh Livery ſecundum 
formam carte ; by this grant doth paſſe onely a liberty to fiſh 
within the water, and not the ſoile nor the water it ſelſe: and 
therefore the grantor may take water ſtill, and if it be drie he may 


: 


dea take the ſoile alſo. And if one grant all his fiſh in his pond; by 
Firs Bare. this is granted a power to come and fiſh for them, but the grantee 
* may not hereby dig a trench, and let out the water to take the fiſh, 


albeit they may not be otherwiſe taken. | | * 
per ere, If one bee ſeiſed of 20 actes of land, and hee grant to another Vellure or Her- 
; - Har and his heires the veſture, or the herbage of it, and maketh li- bage of land. 
Jas BR. very of ſeiſin in it ſecundam formam carte; by this grant doth 

; — the corn, graſſe, underwood, ſwee page, and the like; and for 
wi, i theſe things the grantee may have an action of treſpaſſe for any | 
wrong done to him in them, But hereby the land it ſelf, the houſes, Profis of lan 
and great trees thereupon, and mines therein doe nor paſſe. And if 

one grant the herbage or veſture of a wood ; hereby is granted the 

graſſe and underwood onely,and not the timber or great trees. But 

if a man ſo ſeiſed of 20 acres of hand, grant to another the profits 

of this land To have and to hold to him and his heirs, and makerh 

livery ſecundum formam carta; hereby the veſture, herbage, trees, 

miner, and all whatſoever parcell of that land doth paſſe. E 

% If one grant to another all his deeds,or all his munimen :s; here- Dreds. 
by will paſſe all his charters, feoffments, leaſes, releaſes, coairmas 

tions, letters of Atturney,and the like. | 

Co. fper It one give or grant to another Omnia bona, or all his goods; by Goods, 
Ks; this doth paſſe all his moveable and immoyeable , perſonall and 
Ber 59 reall goods, as horſes, and other beaſts, plate, jewels, and houſhold 
ed ug. *: ſtuffe, bowes, weapons, and ſuch like; and his money, and his corn 
28.4 growing on the ground, alſo all the obligations and bils that are 
5.51 Done Made to him, and in his own name doe paſſe by this, but not the 
47. Dicr debts due by ſuch obligations and bils, And ſome ſay that leaſes 


„* +9433. and tearms of years of houſes, lands, rents, commons, &c. rents 
Jas charge for years, wardſhips of tenants in Capite , and by Knights 
= ſervice, and the intereſts that a: man bath by Stafare Staple, Sta- 
bY. tute Merchant, or Elegit, doe paſſe by this grant, bur of this 0- 
= thers doubt. And if a man give or grant: to another i c Chattels. 
Jac. talla ſua, or all his chattels; hereby doth paſſe as much as by the 
grant of all his goods, and by this without queſtion leaſes for years 
Rice &c. doe paſſes; But by neither of the grants doe paſſe thoſe 
A goods or chattels which the grantor hath by delivery in keeping 
js | tor another, or the like. Neither doth any eſtate of inhetitance 
| or freehold , or the charters concerning any freehold paſſe under ” 
H 


theſe 


LIMI 


* . 3 8 x | ? un. | 
ehoſe Wards Neither doth anything in 1 * or the {fed 
like, nor hawkes, hounds, poppinjays, or the like paſſe by this Ir Jac 4 
et if an Executor gtant em, bone & catalla ſua; ; J 
hereby the and chattels he hath as Executor as well as his 4 C 
other goods and chattels will paſſe, And if one grave all hie Fer Pin. 
leaſes for years which he hath by any canveyances ; hereby the les · ming 8 
ſes ſot po =_» he hath as Executor as well as other leaſes ſoan 
years will paſſe. | 

IF ane grant to another all his Urenſils ; hereby will paſſe all Dierss. 7 
2 ſtuffe , but not hit plate, jewels, or any ſuch like a 

ing. 
If 2. man he ſeiſed of land in ſeeſimple or far life, and have an e- co. we 
ſtare in it for years, by Statute Merchant, Staple, Elegir, or the 151 , 
hike : — une all bis eſtate, or all his right, or all his title, or 7 Nn | 
zll his incereſt of and in the land z by this grant all kin eftarc, and 1; 
a much 8s he is able to grant doth paſſe, And if tenant for life of 0 
land, the remainder to the er ia taile, the reominder to the 
night heites of the tenam for like doe grant by theſe words; here 
by both his eſtates do 9 — if a tenaoe in tail grant all his eſtate 
in the land ; hereby doth paſſe 23 muck as be can grant. And 
all theſe: words alſo doe: cary and: paſſe reverfions as well as poſ- 
ſeſſtona. Add if a man han teinm of years of land, and he grant 
bis tearm 4 — — paſſe the tea nn of yeares, and all bis eftare 


and in 
that by all theſe names theſe things may be pran- Pha N. 

that: for ſuen —————— when - 
they by a verball grant in: any ol theſe words, the words ſhall 
1 — — — — * by th 

one gruat a in ſuch a place fauerim this » | 
test nothang doth p aſſe hue — omg fads place 85 a 
* the tima of the grand; and not any other good chat ſhall bee 


thore aſtermarda. 
in common, and have other goods ſe—- KaDwuc 


grant. 


M two men have 
vetally, 2nd they give me all chair goods, by this grant is given all ** 
their gonds they have in common, and hkewiſe all the goods they 


have in {everaley.., 
two te tosmon, or others ſeverally ſtiſed of land, plon 7. 
join ia the atent of thilliogs, or a horſe, out of the 185. C00 
land whereof! they are ſo ſeiſed; by this giant the gramee fall 
have two twenty thillings ot two houſes. 
If a man grant a rent o ten to me, To have and to hold. Ne Cm | 
during my life and my wives life and aſter the deatof my wite & ©* 
rent of three pound to me for my ie ; in ilus caſe # my wife die 
Lſhall have both the rents. Bun if there bee any words of reſtraint 
ot determination of the ſirſt tent, — 


a« tt <a .,,7Q<o<A i404 «@.TT 


If 


n 


extend into Dale and Sale ; in this eaſe nw part of the Manor that 


| which be bed ef ch gt of 7 S;by'rdivyrire allthis Whith iv crlied 


+1 of heſarkthe- 


doth lye in Sale ſhall paſſe; So if one grant all his tenemenrs in 
Dale; hereby none of che tenemetts in Sale will paſſe, So if 


the Manor lie within the patiſhes of A, ud C ard the grant 


is of the Manor of Dale, lying wichif the pariſhes of 4 93 
by. chis grant nb part of the Manor lying in C, will paſſe. But 
one ſeiſed of the Mahets f Add &, ln the Condty of C,gt eiit 
thas, rar Mð,z-(laurriu do A B. tun perti i C ©, ot 
tom a, Manerinin' de A div By in Conf C, by them gratits in 
caſe of a commom perſon bork the Madors wilt pee. 
I one gtast al dis lade in Date wich het had of the Sify of 
18; by this gtont nothing win paſſe but cher which ber had of 
the gift of 7 f. But if one guts al hl i Delt 


hall puſſe, albeit the prancor Ad d nor of che Fife of 7 J. 
one grant all his lands in the lot of 7 8; by wd grant 
dot not onely ſack landes 7 8 doth by tight; bue .. 
fo ſoch land av hen doth oetopy by J a6t Use the 
lands whereof he hath ſome eſtate , but alſo ſuch lands n bete 


= 


Ione grant all his lands in I, and elſewhere im the County of 

S, in the tenure of 7 $; by this grunt nothing doth puſſe but that 
which is the tenure 057 J. | ans 

If oe grant nis Met of g wee we mu eto ſubs de J, & 

&. S. - a A A ; by 


ommaterru;tenemivita 
this grunt the marſh doth paſſe it he no pert of the Manor. 


It one grant all his demeſne Riffs of bis Manot of Date &c. it 


+ AFRT . <3 ke 
roy * THI, 


ies eee % el 9 N 
6. ro tome , and 
— — — 


H one al his lands in D, containing 10 acres, whereas in 
truth his lands there doe contain 20 acres ; by this grant the whole 
20 actes will paſſe. 5 

If one grant the Sire ofan Abbie G torres pra e Dier 77 
ſabſcript cum pertinen dict Monaſter perrinen Gr. via. ſuch 2 
thing and ſuch a thing, &c. by this grant the grantee ſhall have all 
the lands belonging to the Monaſtery, and viz. ſhall relate to S- 

ſcript onely, and not tg omni. See more in Grant infra at Nam. 

4 and in Teſtament, at Nash. B. and ia Eine, at Numb. J 

" Fnthe Exception, The Jxceptiopes abvayt taken moſt in fayour' of, che feoffec⸗ teſs Co.to.ioe, 

k ſee &c. inſt the ſeoffor, leflog. And yet it is rule That . 

** — what will pad by words in 2 grant, will be excepted by: the uwe 
excepted. words i in an exception. And it is another true rule, That when eny 

. is exceptedt all things that ate depending on it. and neceſſi- 

ry for. e it, are . alſo aua if ſeſlot. except 

> | trees, he may chapman to view them if hee defire to 

ſell them, and he or the 2 may cut them and take them away. 

And.by,fuch AR exception the Leflor — have the bougbe fruit, 

1 14.2 \ 0 ig 1 

115 F n be ſeiſed of 4 . «pln to ach a plate, ven ge 
and bath à mili upon the water, and bee grant totan partons 

peſcaria de N, quan bn 197m free extendunt., ſalvs tames 

molendixs ; this nr not Lake away. the fiſhing of thi 

—— 3 — — var 


n el 21 3 5 — 


_ 
chefaleable -- hf now. gro iN g » ot hic E bal Tod 
gro on the premiſſet, which havebegp 10 1 ew by — owners _— 
of _ nr pl with free _— reſle ly regreſſe, ſox the Giling, | 
Making, an caryingawayot.the times convenient 341 t is >3Luibk 

caſe the ſoil no except reaſon of ch Norde. 

If one be ſeiſed of a Manor and make a leaſe of it cuns-pervin' n= Dirst. 
24 cams columbar' ac reddit rexentinm, decimis garberum, fnibus, he- 


— © 4 tw www =» ©@c: = FMFO 


L . ˙¹ een Mn boots © wa af. 


rior” perquiſit” Cur" & aliis " proficxis'; Advocac' Eccleſia & 
Wrece, except, in this the exception doth begin at Advocac Be- 
e oth FACEPL SRL lowerh and no more. 


| 2.Inthe me. If one grant in ſerees, ox any other dung ro the Dibe 26 
grantor without foving [and co. his heires; ] by this exception tje 
ed is ſevered e for * life of the (Rac hn then 


thing except 
ſhall ed the rh 
15 0 e — ro: 
cn 


&c. 
S 


os. 
lit 


PEE 


2 * 


cx the grantee, yet ſo as wichall it ſtrall be conſtrued as neer rhe in- 
tent of the parties as may be, as in al thecaſes following doth . 
If land be given or granted to one hi or to have and to 


„. hold to bim and his heirs fo ſong as be pay 20 yearly to IS and 
8 his heires, or ſo long as ſuch a tree doth 4 or dheiice'; rhivied 
kind of ſeeſimple, but it is limited and qualified and determina- 


ble upon this contingent / And yet this may become à pure feeſim- 

ple, for if land be granted to one and his heits untill 7 S pay rooſ. and 

4 S die before be pay it, in this caſe the eſtate is become a pure ſec- 
imple. | b e AY 07 42% 2 * 

/ \If lands be given or granted to à man, to have and to hold to 


&, er bim and his heires, this is a feeſimple, pure, abſolute and per- 

ILY ; and this is made by theſe words ¶ his hei res] for it is a gene- 

Trek. rall rule that theſe words ¶ his heires only make an eſtate in fee- 
4. ſimple in all ſeoffments and grants. But this rule hath many 

32 tions, for if feoffment of land be made to I & beredibas, with- 

Be fate Out the word [ Swi ]this is a feeſimple. And yet if the grant be 

ei to I S and 7 D & beredibas, without this word [Si contra, 

l f. for this is only an eſtate for their lives. And if lands be given to a 

Biſhop, Parſon or the like To have and to hold to him and his 

ſucceflors ; this is a feeſimple. And lands be given to a Maior and 

Communalty or other Corporation aggregate generally without the 

word Succeſſors, or any other word, or if lands be given to ſuch a 

Corporation for their lives, this is a feeſimple. But if land be given to 

a Parſon; or the like To have and to hold to him, without ſaying 

how long; or to have and to hold to him for life; by this he hath 

no more but an eltate for life.* And if lands be given to the King 

kes. generally without any other words; this is a feeſimple. v So if onẽ 

$igEd gtant deo & ecclefe de D; it is ſaid this is a ſeeſimple in the Parſon 

112 H. of D. So alſo of a grant Ecelefie de D. per Thirne Inſt, So if a 

+5. H.4 grant had beene to the Monkes of ſuch a houſe, it had beene a fee- 

E fſimple in the houſe. And in like manner it is in other caſes ;- © As 

Lic. if one recite that B hath enfeoffed him of white acre To have and to 

1 o. - hold to him and his heires, and then he ſaith further, that as fully as 

4.13 


B bath given white acre to him and hisheirs he doth grant the ſame 
to C. by this C the grantee hath the feeſimple of this acre, And if one 
grant 2. acres to Aand B To have and to hold the one to A & his 
heires, & the other to B in forma predifta;by this B hath a feeſimple 
in this other acte, for an eſtate in fee ſimple, ſee taile, or for life may 
be made by ſuch words of reference. Alſo if a rent be granted be- 
tweene Parcenersfor to make an <qualitic of partition, and it bee 
granted generally and without atiy-words of - heires, yet this is a 
fecſimple. So where lands are given in Frankalmoigne, - And fo 

; H 3 


alls 


In the Habendum 
or limitation of 
the eſtate and | 
how that ſhall be 
taken. 


Feeſimple. 


alla ivie in he Hv te — 4..recovery. © 
If eve give ur — — i bold tobim I, 8 ,. 


: . aa 
220 


12008 
and his keires to him und huis heires females, in both theſe C4 
caſes thete is a ſeeſimple made; hut other wiſe it is when theſe words 
are in a Will, for then it is but an eſtate in taile only. 
I one grant land to one, Lo have and to hold to him & his tight .33 H. 4 
heires ; by this he hath a feefimplc,: And ſo it ſhall be takes ii ir be 
by fine. So if dne gn land to (FS. for life, the remainder to Co. fr 
the heires,” or to the right heires of 7 &, this is u ſecſimple : ſoif 6.0 
one make a feoffment. in ſet to the uſe of himſcife for life, and aſter 
his death to the uſe of his heires ;- this is a feelimple. | 
If one grant land to 7 5. To have and to hold to him and the - 
Ne S; tha is a ſeeſimple, and all one with a grant to 7 
an ires. 2 
If one grant land to another to have and to hold to him for 20. . 
yeares, and that after the 20. years the grantee ſhall have it to him . 2. 
and his heires by 101, rent. and givg livery of ſeiſin; by this the 
grantee ſhall have the feeſimple. | | 
If one grant land to the Wife of / S to have and to hold to her g 2. 51. 
for life, and after to 7 S in taile, and after to the right heites of P74. 56 
I Si by this / F hath a feelimple. And ii one grant land to 4 Las, 
for life, the remainder to B for lite, the remainder to the tight heirs 
of A ; by this A hath a feeſmple. 
If land be granted to a-man and his wife, to have and to bold 3's Eats 
io them. and the heires iſſuing, of them, it ſeemes this is a feefimple 
and not 8 ſeetaile. 


deed to ha 
S0 if by. 
hcires of his body 


2 Oo 


ate. i ito. Sm th AR 


a > given ta a man, to ha 
and to hold to him and the bei , as to him and tho heires 
males of his hody begotten; un both theſe caſes it is an eſtate tail. 

If lands be given to à man & his wiſe, co have and to hold to them Lit. idem 
and the heires males, ot to them and the heites ſemales oi their two —_— 
bodies begotten;by this they hack hare an eſtate taile, And if taods Li. 20. ce 
be given to them & the baites male ou beires females of the body of 
the huaband. be gorren. on the wikez by this he hath. an eſtate yaile & 
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25” ried) to have and to hold to them an 
dies; by this each of them hath an eſtate taile, and if they mary 


85 "2, e vi 
" : A — A 92* 
his wife an eſtate for life only. And if lands be given to A to have 
and to hold to him and bis heires on the body of B begotten;by this 
A hach an eſtate taile and B hath nothing, 80 if be given 
to 2 man and his wife, to have and to hold unto them and the 
heires he ſhall beget on ber body; by this they have an eſtate taile 
in them both. If lands be given to a man and his wiſe and the heirs 
of the body of che husband; by this the husband hath an eſtate in 
generall gaile, and the wiſe but an eſtate for life. If lands be given 
to him to have and to hold to him and his keires he (hall on 
the body of his wife; by this he hath an eſtate taile and ſhe no 
eſtate at all. 175 | IC Wen „ 

If one give his land to his daughter or Couſin in Frankmariage ; 
by this they have each of them av eſtate taile without any word of 
[ heires, or heires of body] &c. 

If one give lands to B and his heites, to have and to hold to B 


. and his heires, if B have heices.of his body and if he die without 


heires of his body chat it (hall revert to the donor; by this Bhath 
an eſtate taile, So if one give lands to B and his heires if he have 
ifſue of his body; by this he hath an eſtate taile. So if lands be gi- 
ven $0, B to have and to hold to him and his beites, Provided that 
if he die wichout heire of his body that the land Gall tevert. So if 
lands be given to A B axori q & hered' crm - alin; hered in- 
ws A,ſs difFbered de di A & Bre obierunt fine herede de ſe Ge. 
by my have aneſtace caile, And ſo in all ſuch like cafes where 
after a limitation of a ſeeſimple theſe ar ſuch like words are added, 
viz, that if be die without heires of his body the land fhall te vert, 
ſor in all theſe caſes the habendum is conſt tue to be a limitation or 

declaration what heires are meant before, 
If lands be given to A and B, 2 and maid unma- 
the heites of their two bo- 


their heires may inherite it. ; | 

If lands bee givento the ſonne to have and to hold to him and 
his heires of the body of his Father; by this the ſonne hath a fee- 
ſimple. But if the words bee to haue and to hold to him and the 
heices of the body of the Fathes engendred; by this it is an eſtate 
Faile in a deed a it is ia a Wu. And if che Facher by diad abe Law 
is ſo alſo, butt ſeems the ſoune ſuall baverby-this only aui cfturefor 
life except he be iſſue in taile to his father er fermam dn. So if 
there bee grandfather, father and fonnc, and the fatherdieth; and 
lands be given to the ſan to have and .to-hokdito-himand che heires 


of the body oſ che gundſather; this is an eſtatertile in che ſonne: 


but neither the father oor che grand ſothes have cn them any 
eſtate in theſe caſes, H lands be given to 7 $ and the heites ot᷑ the 


taile. 


body of his wiſe (being WW —_ 
4 


Will. 


py 
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ü ee 
If ohe grant lands to 7 S, t& have and to hoſd bo him and the 
heires of bis body iſſuing, the remainder to T D and his heres in 
forma predifta ; by this 7 S and 7 D, after him have each of them 
an eſtate taile. _ 
If one grant lands to A to have and to hold to him fot life the 
remainder to the firſt ſonne of A, and the heires males of the body of 
that firſt ſonne ; by this the firſt ſonne hath an eſtate in taile, and A 
his father but an eſtate for life only, But if lands be granted to 4 
for life the temainder to the heires of the body of A; by this 4 
hath an eſtate taile in him. And if lands be given to a man and his 
wife to have and to hold to them and one heire of their bodies 
lawfully begotten and to one heire of the body of that heire ; by 
this there is an eſtate taile made, yet fo as it ſhall laſt only during the 
lives of thoſe two heires, | | 
If one grant lands to another to have and to hold to him and to 
his heires of the body of ſuch a woman lawfully begorren ; by this 
he ſhall have an eſtate taile, for begotten ſhall be intended by the 
donee on that woman. | 
If there be husband and wife and they have iſſue a ſonne and 
daughter, and lands are given to the wife to have and to hold to her 
and the heires of her late husband on het body begotten; by this 
the wife hath an eſtate for life and the ſon an eſtate in taile; and if 
he die without iſſue it ſnall goe to his daughtet per formam doni. 
If lands be granted to the husband of A and wiſe of B, to have 
and to hold to them and the heires of their two bodies; by this 
they have each of them an eſtate in taile in them, for there is a poſ- 
fibility that one husband and wife may dye and then the other huſ- 
band and wife may intermary. | 


If there be father and ſonne, and lands are given to the father | 


to have and to hold to him and the heires of the body of his fon ; 
by this the ſonne hath an eſtate taile but the father as it ſeemes bur 
an eſtate for life, IS | 

I lands be given to the mother for life the remainder to her ſon 
and the heires of the body of his father on her begotten (the fa- 
ther — — by this the ſon hath an eſtate taile. 

If. lands be granted to 7 S, to have and to hold to him and the 
heites he ſhall happen to have of his wife; by this he bath but an 
eſtate taile and no feeſimple, and his wife hath no eſtate at all. 

If landsbe granted to 7 S and the heires that the ſaid 7 & ſhall 
lawfully of his firſt wife, and he hath no wife at the time of 
the grant; by this he hath an eſtate raile, 

It A have iflue by B his wife C a ſonne & D a daughter, and 4 
die, and lands are granted to B to have and to hold to her and to 
the heires of A her late husband on her body begotten; in this 
caſe and by this deed C bath an eſtate taile & the woman hath only 

ä an 


is, | a Ap. 


84 


Co. 2. 91, 
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” ei elite for life, and if C die without ifue, D his Siſter ſhall have 


the land per formam doni, But if one grant lands to A late wife of 
I 5, to have and to hold to the ſaid A and the heires of & on the 
body of the ſaid A begotten; in this caſe the ſon and heire ſhall 
take no eſtate by the grant. And the ſame conſtruction ſhall be up- 
oti the ſame words in his Will. | | | 

If lands be granted to the husband and wife, to have and to hold 
to them and the heires of the body of the ſurviverof them; by 
this the ſurvivor ſhajl have an eſtate. taile after the death of the 


' other. 


If lands be granted to 7 F to have and to hold to him & here» 
dibus de carne ſua, or heredibus de ſe, or heredibus quos fibi conti- 
gerit,in all theſe caſes 7 & hath an eſtate taile and no more. 

If lands be granted to husband and wife, to have and to hold to 
kim and the Heires of the body of the husband, the remainder to 
the husband' and wife und the heires of their two bodies begotten, 
this remainder is void, and therefore by this the husband hath an 
eftate in taile and the wife a joint eſtate for life with her husband 
and no more, . ä 

If lands bee granted to 7 & and his heires of the body of 
ane a Noke begotten;by this 7 S hath an eſtate taile and no more. 

If lands be granted to I S & beredibm de corpore procreatiʒ by 
this the heires that ſhall be begotten afterwards ſhall take. And 
if lands begranted to 7 S & heredibus de corpore procreandis; by 
this the heires of his body before begotten ſhall take per formam 
doni as well as thoſe that ſhall be begotten afterwards, 

If one grant to 7F that if he and the heires of his body bee not 
yearely paid 40. that hee or they ſhall diſtraine in the lands of the 
grantor ; by this the grantee hath an eſtate in taile in the rent, as if 
he grant to J that if he and his heires be not paid &c. that he or 
they ſhall &c. he hath a feeſimple in the tent. 

If one give or grant land to another to have and to hold to him, 


or to him and his aſſignes, and ſay not how long nor for what time, 


and the grantor make livery of ſeiſin according to the deed ; by this 
the grantee hath an eſtate for his owne life, But no livery of ſeiſin 


be made no eſtate at all but an eſtate at will doth paſſe by this deed. 
Andi if he that doth grant the land be but a leſſee for years of the 
land and he make no livery of ſeiſin upon the grant; by this his 


terme of years and that eſtate which he hath is granted. But if he 
make livery of ſeiſin upon the grant then an eſtate for the life of the 
grantee will paſſe, and it is a forfeicure of the eſtate of the leſſee for 


years of which he in reverſion may take preſent advantage. And 


if one grant to another Common in his land when he doth put in 
his owne beaſts, or Eſtovers in his Manor when he commeth there, 
and ſay no more, by this-it- ſeemes the grantee hath an eſtate 


for life, It 


Will. 


For liſe. 


Will, 


If ode grant land to I $ to have and to hold to him or bis heirs, 
in the dil und erh is bat an ase for life and no more. So if one 


rant lands to I S to have and to hold to him and his heire, in the 
— number; by this / & hath only an eſtate for liſe and no 


h Bebo ene Der 


If one bargaine and (ell land to another for money, and limit no £21.47, 
time and expteſſe no eſtate; by this the bargaine ſhall have only 
an eſtate for life. But otherwiſe it was before the Statute of Uſes, 
for then it had been a fee ſimple, 

If lands be granted to 7 S for life, and after to the next heige co. 0. 
male of I & and the heites males ofthe body of ſuch next heire 
male; by this 7 & bath but an eſtate far life. But if it be to the 
next hejres males of 7 & it is an intaile. 

one grant land to 7 S to have and to hold to him in fee *** . 
ſimple, or in fee taile, without ſaying |[ to him and his heirs, or to 
him and his heires males, or the bike ] this. is but an eſtate far life 
and uo more, So if one grant, land to / & tp bayeandto hold to 
him and his feeds: or to bim and his iſſues, generally without more Co-uper 
words; by this is made only an eſtate for life. But in the conſtructi- 
on of a Will the law is otherwiſe in moſt of theſe caſes, 

If lands be granted to two . heredibas without this word Suit] * 5. 15 
by chis.they have an eſtate for their lives and no longer, | 

If one grant lands co JS to have and to hold to him and his Co.5-::2. 
heires for his owne life, or for the lite of / D; by this 7 $ hath ***® 
an eſtate for life and no more. 


Ifone grant lands to 4 and B Habendem ſibi & ſuis omitting Sam, 


all other words, or to have and to hold to them and their aſſignes; 
by this they have an eſtate forlife only. So if lands be granted to 
any naturall perſon to have and to hold to him and his Succeſlors ; 
by this he hath only an eſtate for his life. 
If one grant his lands to 7 & to pay his debts to have and to cos 


bold to him — 4 without limiting any eſtate; in this caſe 
I Shathan 


ate for life only. 
If lands be gtanted to 4 and B to have and to hold to them Dier 186. 


, for their lives to the uſe of C for his life; by this C hath an eſtate 


for his life if 4 and B live ſq long. | 

If a tenant in taike grant teum ſtatam ſave ; by this the grantee 613 
hath an eſtate for the life of the grantor and no longer. And ifa ge. 5. 
leflee for liſe grant all his eſtate; hereby his eſtate for life doth paſſe, f.. 
for this is as much as he can law fully granc. — 

If a man have a ſonne and 2 daughter and die, and lands be gran- Co.fupes 
ted to the daughter and the heires Females of the hody of the fa- it *+ 
ther; it ſeemesby this. ſhe hath only an eſtate for life. 1 

Hone land to another to have and to hold to her whiles Co-foper 
ſhe ſhall live ſole, or during her widowhaod, or ſo long as (he ſhall 2346235. 
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| behave her ſelſe well, or ſo long as he (hall 


3 3 ALD. 
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dwell in ſuch a houſe, 
or ſo long as ſhe pay 10 l. yearly, or ſo long as the coverture be- 
tween her and her husband ſhall continue; or one grant lands to a 
man to have and to hold unto him untill he ſhall be promoted to 
a Benefice, or the like; in all theſe caſes if livery of ſcifin be made 
according to the deed, or if the grant be of ſuch a thing whereof 
no livery is requiftre, the grantee hath: an eſtate for his life and no 
more, and that determinable alſo. 

If one grant lands to 7 S. to have and to hold to him for life, 


-42. and doth not ſay for whoſe life ; this regularly ſhall be taken for 
. the life of I the leſſee, and not for the life of the leſſor. But 


if the leſſor himſelfe have but an eſtate. for life in the lands granted, 
then the leaſe ſhall be conſttued to be and endure during that life 
only by which the leſſor did hold to prevent a forfeiture. And if 
he that doth make the leaſe be tenant in taile of the land, this ſhall 
be taken to be a leaſe for the life of the leſſor. And if a tenant for 
life of land make a leafe for years of it and then grant his reverſion 
by the name of a reverfion to another To have and to hold to him 
and hisheires;by this he hath only an eſtate for the life of the grantor 
and no more. So if tenant in taile of land grant it to one for 
years, and aſtet grant his reverſion to another To have and co hold 
to him and his heires ; this ſhall be conſtrued to be an eſtate for 
the life of the tenant in taile and no longer, and the atturnement 
of the tenants in theſe caſes will not alter the caſes. And fo it is 
in caſe of a Releaſe alſo, as if tenant in taile doth releaſe to B (be- 
ing leffee for years of the land) all his right to the land, this ſhall 
be taken to enure but for the life of the tenant in taile and no 
longer, as if a man retaine a ſervant, and ſay not how long; this 


ſhall be taken for a year. Conſtruttio legis non facit injuriam. 


If one grant to 7 F that if he be not paid yearly for his life 
49 , that he ſhall diſtraine in che land of the grantor for it; by 
this / $ hath an eſtate for life in the rent, And it a man by his deed 
gtant a rent of 10 l. ifluing out of all his land quarterly at the 
uſuall feaſts, this is an eſtate for life of the grantee. 

If one grant lands to / 8 and I D. To have and to hold to them 
during their lives, omitting theſe words | and the longeſt liver of 
them I by this not wichſtanding they ſhall hold ic during che life of 
the longeſt liver oſthem. And if lands be granted to 4 To have 
and to hold to him during the lives of B, C and D without any 
more words ; by this 4 hath an eſtate during all their lives and 
during the life of che longeſt liver of them. And if lands be 
granted to.A To have and to hold to him ducing his life, and during 


* the lives of Band C,by this he hath a leaſe for his owne life and 


the lives of B and C and the longeſt liver of them. But if a leaſe 


be made to 1 of land to have and to hold to him during the _ 
that 
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that A and B ſhall be Juſtices of Peace, or during the time that 4 
and B ſhall be of the Inner Temple, or the like; in theſe caſes the 
failer of one doth determine the eſtate, F And if a leaſt be made 
to 3 only To have and to hold to him and C for their lives; by 


hath nothing at all. And here by the way let it be obſerved in 

, Occopant, eſe and luch like caſes where lands are granted to one man to 

. have and to hold co him, Lor to him and his aſſigues, or to him, his 

executors, adminiſtrators and aſſignes ] during the life, or during 

the lives of others; and in molt caſes where a man is tenant par 

auter vie, i. tor che life or lives of another or others, if the tenanc 

pur auter vie in poſleſſion die his eſtate ſhall not goe to his heires, 

executors ot adminiſtrators unleſſe they can firſt get into polleſſion 

after his death, but he that can firlt get into the poſſcſhon of the 

land after the death of the tenant pur auter vie (hall have it for 

his life, and aftet his death then he that can firſt get into the poſſeſſi · 

on againe &c. And therefore if the land were let by the tenant 

pur aurer vie at the time of his death to any under tenant for years, 

or for one year, or at will, and this undertenant be in poſleſſion 

at the time of the death of the tenant pur auter vie, this underte- 

nant ſhall have it for his life, if the lite or lives by which it is held 

ſo. long live, for the rule in this caſe is occupants conceditur. Et 

capiat qui capere poteſt, And this eſtate is called an occupancy, and 

he that hath it an occupant, To prevent which miſchicfe the leſſee 

mult rake care when he rakes his leaſe to have it made to him and 

=. his heires during the life of lives of him or them by whom it is held, 

= for in this calc after his death his heite and none other ſhall have ic; 

or if chis be neglected, then he mult take care to grant over his 

eſtate by act exccuted (for by his laſt will he may not deviſe it) to 

ſome friend and his heires in cruſt for him; or he may grant it over 

to another, and take a regrant of it to himſelfe and his heires; or 

he may make a leaſe for years of the lands to ſome friends in cruſt, 

and by this meanes he may have the fruit of it during the 
terme. 

When no time is ſet downe for the beginning of an eſtate then 
it ſhall begin preſently, otherwiſe it ſhall begin at the time expteſ- 
ſed if ic may tand with law, If a leaſe for years be made bearing 
date the 26*'. day of May, To have and to hold for 21. years from 
continue. the date, or from the day of the date; in theſe caſes the leaſe ſhall 
begin on the 27h. day of May. But if the words be To have and 
to hold from henceforth, or from the making hereof, in theſe caſes 
the leaſe ſhall begin on the day in which it is delivered. And if it 
be to begin 4 de confectionis, then it ſhall begin the next day after 
the delivery. And it it be To have and to hold tor 21. years; with- 
out mentioning when it ſhall begin, it ſhall begin from the deli- 
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this B hath an eſtate for his owne life oaly and no more and C A 
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—4 U be no former leaſe in being; and if there be, then it 
ſhall begin from the time of the ending of that leaſe, If che deed 
have a date which is void or impoſſible, as the 30 of February, or 
40. of Mech, and the terme be limited to begin from the date, 
then it hit begin from the delivery. So if a man by his deed te · 
cite 4 levſe whick-is not, or which is void; or miſtecite a leaſe that 


- is ineſſe in pdine miteriall; and then ſay To have and to hold from 


the end of the former leaſe; this leaſe ſhall begin in courſe 
of time at the time of the delivery of the deed, * | 

" If ohemakeaJeaſe of land to A for 20. years, and then grant 
it to To have and to tro ld to· him from the end of the firſt tetme 
Sed ia this caſe this ſecond leaſe ſhall begin aſſoone as the firſt leaſe 
by Hut meanes ſoever fhadl end. But it the words of the ſecond 
leaſebe To have and to hold to him from the end of the 20. years, 


in this caſe the ſecond leaſe ſhall not begin untill the 20. years be. 


d. And if bar mi a leaſe of white actelto for ro. years, 


a bf blacke acre to for 20. yeam, and then reciting both the 


leaſes doth make u leaſe to C to vein after the former leaſes ; 
ſha 


00.6. 36, 


this ſhall be taken reſpeRive, and ſhall begin for white acre after 
the end of the 10. years, and for blackacre after the end of 20. 
years. And if one makruleaſe to two for 60: . years provided that 
i the ſeſſees (hall die within" the term, that then preſently aftec 
the deceaſcof the laftofthem longeſt living the leſſot ſhall reenter, 
and one of them die; and after the leſſot doth make a leaſe to a- 
nother Halendum Cc. cum poſt ſive per mortem ſurſum red vel 
forifuſaram of the firſt ſurviving leſſees acciderit vacare ſot 40. 
years; in this caſe this ſecond leaſe ſhall begin after the death of 
the leſſte ſurviving, reentry- of the leſſor, ot the effluxion of time 
of the firſt leaſe which of them ſhall firſt happen, and the leſſee 
cannot at his election make it to begin at any other time. 

If a man make a leaſe for 30.5 cars, and 4.years after make ano- 


ther leaſe to another man in theſe words. Novieritss fc. me A de. 


B prediftis 30. Amis finitis dediſſe & conceſſiſſe B de C Gr. Har 
bendum à dit tonfettionis preſentium termino predicto finito nſque fir 
nem 31. Annorum : by this the ſecond terme ſhall begin at the 
end of the 30. years. And if one make a leaſe to 4 for 20. years 
and after make a leaſe to B to have and to hold to him from the 


en of the firſt terme for20,years to be accompted from the date of 


the laſt deed ; in this cafe the ſecond leaſe ſhall begin at the end of 
the firſt leaſe, & theſe words to be accompted &c. Aha be rejected. 

If one make a leaſe of land to 4 for to. years, and after b 
indentute grant it to B: to have and to bold to him from Michae 
— Gets. years, and after the firſt leſlee —— 
reverſion by which his terme is drowned ; in this caſe the ſecond 
leaſe ſhall begin preſently when Michaelmas is come. A 
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If two Jointenasts be, azad one of them grant the land to 7 & to * 
have and tu hold to him for 201 years if the leſſot and his compani- 
on ſo long live; by this the leaſe ſhall continue no longer then 
they both live together. and when either of them is dead che leaſe 
is determined, * And if one grant his land to 7 & to have and to . 
hold to him, his executors & c. for th terme of 100. year if 4, B. 
and C live fo long; and leave; out theſe wards Cor eicher of 
them in this caſe it eicherof theta die the leaſe is decermined, But 
if the words be To have and to hold for 190, years if 4, B or 

omixting or cither of them) ſhall. Jive ſa. long, contre, f If a 1 Pa. w 

be made vi land to the husband and wife: t baye.anditg hold; en 
to them for 21. cu if che buchbar and ile ar 2nyabild herween 
them ſhall ſo long live; this is 1 good ltafe and ſhall continux for. 
alttheic lives and forthe life of the longeſt liver of them albeit the 
fit words he in the copulative. , _ 4 

If one oland for s terme af years grant the ſame to u- Pin vie, 
aother, haveandto hold te bim his excxutors and edminiſtse- $24,525. 
tors, ot to him anid hi to kim, Fithout any more words: 8%, 
ot if a man that is poſſeſſedl of a terme grant his leaſe to unother, 
azad doth nor ſay for what time; it ſeemes in theſe caſes the whole 
tetme is; albeit do livery of ſeiſim he made. And in the firſt 
eaſe if livery of {iſm be made then. d ems chene doth paſſe an 
— — and therefore that this is a ſorſeĩ· 
ture of the eſtate of the for years whereof he in the reverſion 
may take advantage prefently. And if a leſſee for yeats of land 

rint # rent ont of the land generally withom any limitation; this 

all be conſtrusd to enn for a grant ofthe tent ſo long as the 
eſtate of the grantor doth, continue. But iſ he tent by ex · 

refle words for the life ofthe grantee © by this che gtantee (hall 

ve it forall the terme if he live ſo long. | 

If one grant lands to. 7 & To have aud te hold to him for life Cg 0 
reſerving dhe firſt ſeven years à Toſe, and. if be twill bold the land © 
over Chit be (hall pay a tent id mano, and ae lirery of Ciſio is 
made; by this it ſemes in cettaine is made a lenſe for ſeven years 0 
anteil the Condition be perſotmed; and then allo it ſeemes it is a 
tesſe for n longer time. And ſo pethaps it will bo if livery of 
ſeiſia be mad. | 


o 
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one gtant a rem ot l. amen unto / & To have and to Cope x 
hold to Rim &c, untill he receive 20 l. in this caſe ht ſhall Plow. 273. 
have 4 leaſe for fore years of this rent. But if lands be granted 1 


to I I To have and to hold ccc. untill be ſhall rective 20 þ out 
of the of it, in this cafe if livery of ſriſin de made the gran- 
tee bath an eſtate determinable upon the lerying of the money, C 
und if uo livery be made he hath u eſtate at all bur at will. 791 

If one make u leaſt for li und ſay, chat if the leſſee within one cer 5 


Lir. 216. 
q yeare it 


Cag.63. 69, 


ä 


pPiente pay not 208. that he ſhall have but a term for 2. years ; by 


this if he doth not pay the money he Rath only a leaſe for 2. 
albeic livery of ſeifn be made upon it. MN 

If one make a leaſe to 7 & To have and to hold to him, his exe- 
cutors &c.for 10. year if I D ſhall live fo long, and 7 D is dead at 
che time when the leaſe is made; in this caſe 7 & hath an abſolute 
leaſe for 10. years, 

Ifone grant lands to 7 & To have and to hold to him, his exe- 
cutors &c, for 3. years and fo from 3. years to 3. years during 
the life of 7 S, or from 3. years to 3. years during the life of the 
leſſee 3 by this it ſeemes I & hatha leaſe for 6. years and no more. 
And if one grant lands to 7 & To hold ſor 3. years and after the 
end of thoſe 3. years for 3. other years, and after the end of thoſe 
3. years for 3. other years during the life of the leflor ; by chis ic 
ſeemes / & hath a leaſe for 9. years and no more, Andyetifin 
theſe and ſuck like cafes where a teaſe is made from ſo many years 
to ſo many for the life oi any perſon livery of ſeiſin be made upon 
— chis perhaps may be an eſtate 

r life. 

If lands be granted To have and to hold from our Lady day 
pro termino mins i & fic de wo Anne in unde quan- 
uw mali partibus placeerit;by this the grantee hath a leaſe for 3. 
years only in cercain-and afterwards a leate at will. And if lands be 
granted to have and-ro hold from the Nativity of Chriſt next pro 
termino #nins Anni, et fs in fine diff umu Anni ambe partes phere- 
rent quod eadens preſens dimiſſio foret renavata tunc babend' premeſſa 
to the leſſee &c. ab & poſt hum fefturs Nativitatir Domini u/que 
terium triam Annorun ev prox” eq by this the grancee 
hath a leaſe in certzine but for one year only, and if the panties 
agree #gaime a leuſe for 3. years, 

Hone make # teafe ro 7 & To Have and to hold to him for years, 


u. and ſay not how many years :by this the lefſce: hath a leaſe for- 


2. years and no more. 

H one grant his land te J Tohave and to hold to him untill 
F D ſhall come to 21. years of age; in this caſe if D die before 
that time the leaſe is ended. 

If a man poſſeſſes of a tetme of years of land doth grant the 
land to another and his Heirs , this by conſtruction will amoumt 
to 2 good grent of his inrereſt. | 

It lands be granted to husband and wife and to I & To have 
and to hold to them and tothe heires of the husband and / ; by 
this the wife hath only an eſtate for life iu a moity W ber husband 
and the husband and 7 I have the feefrmple in Jointenancy to them 
and their herres. 

If lands be granted to two brothers, or two 9 _ 

rother 


+ Expoſitio of Needs, © Cap 
brother or ſiſter, or to a father and ſonne or 2 To have 
and to hold to them and the heires of their bodies begotten: by 
this they have joint eſtates for their lives, ſo that the ſurvivor of 
them will have the whole for his life, and ſeverall inheritances. 
i. eſtates in genetall taile by moities in common one with another. 
And if lands be granted ro two men and their wives and the hcires 
of their bodies —8 in this caſe they have joint eſtates for 
life, and afterwards the one husband and wife ſhall have the one 
moity and the other the other moity in common. And andif lands 
be granted to a man and two women To have and to hold to them 
— the heires of their bodies: by this they have each of them an 
eſtate taile in common with the other. 

If lands be granted to husband and wife To have and to hold Lit. Sea. 
to them and their heirs of their bodies iſſuing, or in any ſuch like may 
« manner; by this the wife hath an eſtate taile as farre forth as the Bs, 
busband. But if it be granted to them To have and to hold to them Cut 
and the heires of the body of the husband, or to the husband and 
wife and the heires of the husband which he ſhall have by his wife, 

or in any ſuch like manner: by this the wife hath only an eſtate for 

life and the whole eſtate taile is in the husband. So vis verſa if 

lands be — to husband and wife and the heires of the wife 
upon her begotten by the husband: by this he hath an eſtate 
for his life only-and his wite the whole eſtate taile. And if lands be 


gtanted to the husband To have and to hold to him and the heires 0 
of his body on the body of his wife begotten, or To have and to - 
hold to him and the heites of his body begotten on the wife he L 
ſhall firit mary, or To have and to hold to him and his wife he ſhall - 
fieſt mary, and the heirs of their bodies begotten: in theſe caſes the 1 
Uſe. -husbands have the whole eſtate and the wives nothing at all. But Þ 
otherwiſe it is it ſeemes when the eſtate is limited by way ofuſe to B. 
1 man and his wife that he ſhall afterwards mary, for by this ic 8 
ſeemes the wife ſhall take alſo. 7 


If lands be granted to A a maried man, and to & a maried wife «5 H. u. 
and to the heirs of their bodies engendred : by this they have each 
of them an eſtate taile preſently executed, and whiles the wife of 
the husband and the husband of the wife live they ſhall bold ic for 
their lives, and if they happen co die and theſe to intermary and — 
have iſſues their iſſues (hall have it according to the intaile. 

If lands be granted to A and B To have and to hold to A for Dierus. 3 
life the remainder to B in fee : by this A ſhall have the whole for 

his life and B the feeſimple afterwards. ** 
| As touching this matter theſe differences are to be taken; 8. 55. 
Between things that are granted and between the eſtates. When 181. 
the things that are granted are ſuch as lye in grant and take effect 145.14 
by the delivery of the deed only without any ceremony, or =_ Leh, 
| effect 


Cs. 10. 107, 
tos, * 


Dier 304- 
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effect by the ſame ceremonie, and when not but another teremony 
is required to the perfection ofthe grant and eſtate. And when there 


is an expreſſe eſtate made by thedeed in the Premiſſes thereof, and 
when but an implied eſtate only, as for examples. If one grant 
land, rent common, or any ſuch like thing to one and his heires by 
the Premiſſes of the deed To have and to hold to him for life, or To 
have and to hold ro him and to his aflignes, without more words; 


in this caſe the Habendum is repugnant and void, and by this the 


grantee ſhall have an eſtace in feefimple if livery of ſeiſin and atturn- 
ment as the cafe doth require be duly made, for otherwiſe no eſtate 
at all but at will will ꝓaſſe. So if a man grant a tent, or any ſuch 
like thing that lieth in grant to one and his heires To have and to 
hold co him for years; this is a void Habendwm, and the grantee ſhall 
have the feeſimple. But if a man grant land to another and his 
heires To have and to hold to him for a. certaine number of years; 
in this caſe whether he make livery of ſeifin or not it is a good Ha- 
bendum ; and by this the grantee ſhall have an eſtate for ſo many 
years and no more. So if one grant land, rent, common, or any ſuch 
like thing to one in the Premiſſes of the deed without limitation of 
eſtate (which in judgement of law is an implied eſtate for life) To 
have and to hold to him for a certain number of years, or at will; 
this Habendum is good and (hall ſtand with the Premiſſes and qua- 
lifie it; and by this the grantee (hall have but a leaſe for years, or 
at will; as the Habendum is. And it one grant land by the Premiſſes 
ofa deed to one and his heires of his body To have and to hold to 
him and his beires; this Habendum ſhall ſtand and this ſhall be 


taken an eſtate taile and a feeſimple expectant. So vice verſa, If land 


be granted to one and his heires To. have and to hold to him and 
his heirs of his body; this ſhall be conſtrued an eſtate taile and a 
fecfimple expectant and ſo both ſhall ſtand together. 

I lands be given to B and his heirs To have and to hold to B 
and his heires, and if he die without heires of his body that it ſhall 
revert to the donor, it ſremes this is a feetaile only and no feeſimple 
expectant.Volunt as donatoris in carta doni ſui manifeſte expreſſa ob- 
fe ervanda » 4 . N 

If a leaſe for years be made of land, and then the leſſor by the 
ptemiſſes of the deed granteth the land to another To have and to 
bold the reverſion of the land to him &c, for life ; this Habendum 
ſhall ſtand. So if by the Premifles of the deed the reverſion be gran - 
ted To have and to hold the land it ſelfe, this is good and both 
ſhall ſtand together, but nothing is granted in either caſe but the 
reverſion, - | | 

It the next Ad vowſon of a Church be granted to three To have & 
to hold to them and either of them joint ly and ſeverally;this is joint 
and the Habendum is void. And yet if one grant land to two by 

1 the 


_— 


the Premiſſes of the deed-To have and to hold to one of them ſor 
life, the semainder to the other for like ; this is not repugeant hut 
ſhall ſtand and make the eſtates ſeverall and in te- 
mainder one another. So if a leaſe be made to two To have 
and to hold the one moity to the one and the other moity to the 
other; by this they have ſevetall eſtates. Expreſſwms ſaris ſemper 
ce ſſare tacitam: 5 | eie 

ifa man ha ve a leaſe for years of land, and he reciting this, by 
the Premiſſes of the deed doth all his ellate in the land, To 
have and to hold the land or che tetme after bis death, or for part 
of the time only; in this caſe the Habendams is void and the whole 
eſtate doth paſſe immediatly by che premiſes. 

JF tenant for life ſurrender a moity of bis land, and the leſſot 
grant it all to a ſtranger To have and to hold the one moity for 
life and the other moity tor 40. years aſter che death of the te- 
nant for life; this Habendum ſhall ſtand and cnure according to the 

rant. . 

- If a man ſeiſed of land in fee make a leaſe for life of it to one, 
and aſter grant the reverſion of it to another To have and to hold 
the reverſion and the tenements aforeſaid cum poſt morrem forisfatt 
Se. vatare arri deri; in this caſe the Naben and ptemiſſes 
may ſtand together, It is uſaall in the Haben of u deed to fer 
down to what uſe the panty to whom the deed made ſhal have the 
thing granted. But touching this and the matters that doe concern 
uſes ſee Yſe infra at large, And ſee allo more for the Epen of 
— _ ts Numb, $. CY Numb. 4. Leen 14. 
N And here note that patob-apreements and conamyances 
— for rhe molt part made upon them us 
are made before. upon deeds. And theveſore ifa man by word of 
mouth without any writing grant all his lands in Dale to I & To 
hare and to hold to him for life, but doth not ſay for whole Rfe; 
this hall have the ſame conſtruRion as ſuch a grant made in wri- 
ting hath. | 
This is alwaves taten moſt in advantage of the feoffer, grantee, 
leſſee, &c. and againſt the feoffor, grantor, leſſor, &c. and yet fo as 
the rent be paid during the time. And therefore if the refervarion 
be only to the feoffor, grantor, t. und 'the deed doe nt ſry alſo 
Lto his hrices, execurors &c· ] this teferration ſhalf continue only 
tot che life time of the grantor and all determine wih his death, 
And ſo alſo & is where the teſervation is to the feoffor or his heires, 
in the disuaRive, ſor in this cafe the rent {hall continue only during 
the life of the grantor. And yet if one make a leaſe for years ren- 
dring yearly during the aid xerme-to the ſeſſor ox his heirs or exe 
cutors; this is a reſetvation- all che tetme, dy reafon 
vl cheſe words { during the terme So A the —— 
| | ciſed 
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ſeiſedl in fee, and make a feoffernenc in fee,or leaſe for life or years, 

| vindringer . 

. this cuſe che 
* thereſerration be to the ſroſtor, or lefler, his heires and aflignes, 


nc to the feoffor or leſſot or his executors or in 
rent ſhall continue only for the life of the leſſot. But if 


in the copulative, or in the disjunctive to bim or his heices, or to 
him and his ſucteſſors ( it it be the teaſe of a Corporation) during the 
terme; then alli che aſſignees of the reverſion {hall enjoy it. And i 
the reſervation be thus, yeelding and paying ſo much rent (withour 
any more words,) this be taken for ajb che time of the eſtate 
and ſhall goe to him in reverſion accordingly. And i the teſetvati- 
on be, readring ſo much rent during the faid terme, and doth not 
ſay to whom ; in this caſe it (ball be coattrued to be to him thac 
bath the teverſion and accordingly it ſhall be paid and {hall conti- 
nue during the term. But if 4 be ſeiſed of land in fee, and make 
a leaſe for years of it ceadring tent to A [ without ſaying To his 
heires &c. ] during the ſaid terme; this rent ſhall continue only 
during the life of 4 and no longer. And yet if A be poſſeſſed of a 
terme only, and make an under-leaſe or aſſignement with ſuch a 
reſervation; Quere. 

If the reſervation be thus, Yeelding and paying 20 . during the faid 
terme, omiting the word | yearly I this (hall be taken, to be not 


once only but yearly during the terme and accordingly it mult be 


paid. And if a leaſe be made for years, rendring in every middle of 
the yeare,quoliber medio Anni asl. this (hail be paid during the term. 

If one by deed indented grant lands to 4 To have and to hold 
to him for life, the remainder to B and the beires of his body, and 
for default of ſuch iſſue co remaine to D in taile, or for life, yeelding - 
therefore yearly &c. in this caſe the reſervation ſhall extend to all 
the eſtates. | | 

If a leaſe be made the 10. day of Angſt rendring rent at our 
Lady day and Michaclmas; in this cafe albeit our Lady day be firſt 

named, yet the firſt payment ſhall be at Michacimas next after 
the making of the deed. 

If the reſervation be at Michacimas ot within 20 daies after : in 
this caſe the 20* day ſhall be taken excluſive. Bur if the · rent be to 
paid at Michaelmas or by the ſpace of 20. diies after, in this caſe 
the 20% day ſhall be talen incluſive, 

If a leaſe be made in December, from the Nativity of Chriſt nent 
for one yeare with this addition, Et fin fine di Ani a partes 
agreareat quod aadem tiniffio foret venovara tunic habend & tenen 
premiſſa difto I S (the leſlee) & poſt dictum fetus nec . 
ſequend. uſque finem trium Annorum. Reddends inde Annuatins du- 
raxte difto termino dit. W . cc, in this caſe the reſervatien ſhall 
relate to both the terms, and the rent ſhall be paid the firſt yeare 
although they doe not agree to renew the leaſe, | 

I 2 If 


> Deviſe, 


, Remainder. 


an * / i 4 
If ewo Jointenants by deed poll 
life reſerving a rent to one of z this ſhall goe to them both. 
So if one of them be tenant for life and the other in fee, and they 
joine in a leaſe for life, or gift in taũe reſerving 2 rent; the rent 
ſhall enure to them both. Bur if tenant for life and he in reverſion 
joine in a leaſe for lite, or gift in taile by deed reſerving a rent, the 
rent ſhall enute to the tenant for life only during his liſe· and after 
to him in reverſion. | 

If two tenants in common make a leaſe of their land rendring 
205, rent; this (hall be but one 20s. and not two 20 s. So if the 
leaſe berendring a- Hawke or a Horſe ; by this they ſhall have but 
ane Hawke, and one Horſe, and not two Hawkes ot two Horſes, as 
it ſhall be in caſes where they doc joine in the grant of ſuch. things 
out of their land. 

If one make a gift in taile of two acres of land, the one at the 
comon law & the other in Burrow Eagliſh cendring an oxe to him 
and his heires, and the donee having two ſonnes die, and the eldeſt 
ſonne doth inherite the one acre and the youngeſt ſoone doth in- 
herite the other; in this caſe the donor and his heires ſhall have 
bur one oxe &c. 

If one make a leaſe: of land for years if the leſſee live ſo long, 
and after the leſſor by his deed indented doth grant the land to a- 


— 


nother To have and to hold the reverſion to the grantee for his 


life cum poſt mortem Cc. aut aliter acciderit vacare reddend inde An- 
auat im to the grantor and his heires cum reverſio predicta acciderit 
91. 4d. per Annum; in this caſe this reſervation of tent ſhall not 
begin before the-reverſion happen in poſſeſſion. 

If rent be reſerved to be paid at two tetmes, aud it is not ſaid by 
equall-portions; yet it ſhall be ſo taken and it muſt be ſo paid. 

If one be poſſeſſed ofa terme of years of land, and grant it b 
deed to I & for his life, and after his death to 7 D; in this cafe 
the whole terme is granted to I F, and his executors, adminiſtrators 
and aſſignes ſhall have it and not / D. Bat if a terme were ſo de- 
viſed by Will contra. And if one give. or grant to another bis horſe, 
or his bookes for his life; and that after his death they ſhall remaine 
to another, the remainder is void, and the firit ſhall have it for ever, 
for the gift or grant of ſuch a thing for an houte is a gift of it for 
ever. | | 

See more in Y/e-Numb.7, 

And it is now time chat we come to the other parts of a Deed and 
krlk to a Condition. ws. | | 


CHAP. 


or by word make a leaſe for 
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Cr. VI. 
Of a Condition. 


Condition 1 2 kind of Law or bridle annexed to ones aa 
ying er ſuſpending the ſame and making it uncertaine whe- 


ther it (ball take effect or no, Ot as others it, It is due an 
Equality annexed by him that eſtate intereſt or tight to the land 
&c, whereby an eſtate &c. may either be created, ed or en- 


larged upon an incertaine event. And this doth differ from a Limi- 
tation, which is the bounds. or compaſſe ol an eſtate, orthe time 


how long an eſtate ſhall continue. And this ſometimes. is con- 


tained in a Teſtament or Will, and ſometimes in a deed; And when 
it is in a deed it hath no proper place aſſigned it, but it may be in 
any part of the deed ; howbeit for the molt part it is placed next 
after the Habendwm, or next after the Reſervation of the tent. 


It is alſo ſometimes annexcd to and de pending upon eſtates; and 


ſometimes annexed to, and depending upon Recognizances, Sta- 


+ » , andannexed to the realty. 5. to eſtates in ſe 


tutes, Obligations, contracts, and other things: Conditions are 
alſo contained in Acts of Parliament and Records. But of theſe 
we ſpeake not here in the enſuing matters, which are eſpecially 
to be applied to ſuch Conditions as are uſually contained in deeds 

e, feetaile, for 
life, or years» ; : 


And of theſe Conditions there are divers kinds. For. ſome 
ate in deed or Expreſſe. i. when the condition is expreſſed by 
the party in legall terms and by expreſſe words in writing or with- 
out writing knit to the eſtate, as if Lenfeoffe. a mano 


for me to teenter. And ſome ate in law or Implied. i, when che 
condition is tacice. created by the law without any words uſed by 
the party. The firſt ſort of conditions alſo are ſome of them 
cedent or executed. i. when the. condition muſt be fulfilled ere 
the eſtate can take effect, as where: an agreement is between me 
and I & that ifhe pay me 101. at Michacimas be ſhall have ſuch 
a ground of ming. far 10. years.z 081 make alcaſc of land to I $ 
for 10. years; provided chat i he pay me 1011 ar Michacimas he 
{hall have the land to him and his hcjres ; and in theſe caſes h the 
performance of the; condition the eſtate is acquired. Apd ſome of 
them ace Subſe quent and Exeeutory. i. when the eſtate 15ektcured 


but the continuance thereof dependeth upon che! breoch · os per- 
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rendring 
tent at a day on condition that. if it be not paid it ſhall be. lawfuli 
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formance of the condition, as where a leaſe is made for years , 
on. condition that the lefſce ſhall pay 10. L. to. the lor ar Michacl- 
mas or elſe his leaſe ſhall be void, and in this caſe by the perfor- 
mance of che condition the eſſate is held and kept. Theſe condi- 
_ alſo are ſome of them in the —— i. that doe con- 
iſt of doing, as ptovidin tile Mall pay the rent, or pay 
10 l. to the leſſor &c. 2 u be Negative. i. that conſult 

f not doing, as provided that the leſſee ſhall not alien &c. And 
ſome oſ them are in the Affirmative. which imply a Negative, 4s 
* Provided than if the tent be unpaid that the x ſſor ſhall enter 
which implicth 4 Negative, vic. not paid. Conditions alſo are 
ſome of chemollateralh. 5; when the act to be done k a collato- 
rall act, as chat the party ſhall pay rok. goe to Rome, or the like. 
And ſome are inherent. i. ſuch as are annexed to the rent teſecved 
out. ob the land vhereof the eſtate ia made. And ſome of them alſo 
are Reftriftive & contain a teſttaint, as that the lefſco ſhall not alien, 
ot do. wall, ar che likes And fome are compulſory, as that the leſſee 
ſnall pay to the leſſor 10 l. ſuck a day or his lcaſe ſhall be void. 
Aud ſame of them be ſingle. 5. to doe one thing only. And ſome 
copulative.j. to doe divers things. And ſome diſjunctive. i. when 
ane thing of: divers ia xequired co be done. And ſome conditions 


make the eſtate wbereuvnto they are annexed voidable only by en- Li. 


try ot claime. And ſome of them make the eſtate void ipſo fatto 
without entry or claime. And ſometimes they tend to deſtr oy 
eſtates, ſometimes to make, ot to enlarge eſtates, and ſometimes 
neither to make nor. deſtroy; but only to clogge eſtates, as where 
a lxaſe is made readring rent on a day, on condition iſ it be not 
paid that the leſſor ſhall enter on the land and keep it till the rent 
be paid. And all theſe waics conditions may be lawfully made. 
Ineſſe poteſt donations: adus, canditia five Cauſa. 

The conditions in law or implied are either by Common law, 
or by Statute law. The firlt ſort are ſome of them founded on ſkill, 358. 
as where an office is granted, chere is a condition tacite implied, FN. 
that if the grantee doth nog execute it faithfully according to the 
cruſt the grantor: may put him out. And ſome are without ſkill, 
as where: an eſtate is made for life or years of land, there is this 
conditiap implied, that if the leſſer doe waſt he ſhall forfeir the 

e waſted, or iſ the leſſee make a feoftement of the land he ſhall 
orſeit his eſtate and the lefforthallcenter, Apd where an eſtate 
is made in fee of land; this condition is implied, that the feoffee 
ſhall not alien it in Mortmaine. And theſe conditions doe ſomtimes 
give a cecovery, and no entry, as in the caſe of waſt. And ſome- 
times they give an entry and no recovery, as in the cafe of Aliena- 
tion in Mort maine. In the caſe of exchange alſo there is a conditi- 
on in law, for which ſee Eæchange. 
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It is a generall rule, That when a man hath a thing he may con- 
dition with it as be will. Conditions in deed therefore may be an- 
nexed to things ittheritable, to frank tenements, or to chattells 
reall and perſonall: as for example, If a feoffement in fee, gift in 
teile, or leaſe for life be made of lands or tenements, ora grant be 
of a rent, Common, or the like thing in feeſimple,feetaile,or for life, 
theſe things may be done upon condition. So a leaſe for years of 
land, or a grant of arent &c. for years may be made upon con- 


dition. And a leaſe may be made for ſive years on condition that unto, 


if the leſſee pay to the leſſor within the firſt two years 10. markes 
that then he ſhall have the fee, otherwiſe but for five years. Alſo 
a Gardian in Chivalry may grant the wardſhip of the body and 
land or either of them on condition, A tenant by ſtatute Marchant, 
Staple, or Elegit may grant their eſtates upon condition, The 
Loxd may t his Seigniory to his tenam on condition. The 
tenant for life may grant his eſtate to his leſſor, or him in reverſion 
upon condition. The King may make letters Patents of denizati- 
on to an alien, or a Charter of pardon to à man for his life upon 
condition: Alſo releaſes and confirmations may be made upon 
condition. And a ſubmiſſion to an award may be upon a conditi- 
on. But an Inſtitution to a Benefice, or an induction may not be 
on a condition. An atturnement, or an expreſſe Manumiſſion of 
a villaine cannot beupon a condition ſubſequent, as it may be upon 
a condition precedent. And a condition cannot be releaſed upon 
a condition, as ſome hold. But the contrary is held by others cleer- 
ly and that there is no difference between this and a teleaſe / of 
a right [deo quere. An award cannot be made on a condition as 
was held in Shereys caſe 35 Eliz, A contract or ſale of a Chatrell 
perſonall, as an oxe or the like, may be upon condition, as if A ſell 
hishorſe to R that if 4 doe ſuch an act, then that B (hall pay 5 l. 
at the day agreed upon, otherwiſe but 4 li. So if ſ agree with z 
Phyſitian that it he cure ſuch a diſeaſe he ſhall have ſo much; and 
in this caſe he cannot have the money untill ke have done the cure. 
As where I promiſe a man 10 l. when he hath built ſuch a houſe, 
in this caſe he cannot have the money untill the houſe be built. Al- 
ſo retaining of ſervants, delivery of Charters, and divers other 
things may be done upon condition. And if an Executor aſſent 
ro a legacy upon a condition; the aſſent is good but the condition 
is void. 


And conditions annexed to eſtates in all the caſes before 
howſoever they are moſt —— and ſaſely made by deed in 
writing, yet it ſeemes ſuch conditions may be made and annexed to 


any eſtate of a thing grantable without deed: without any writing 


at allʒ howſoever in ſome caſes it eafinor' be well pleaded not uſed 


without 2 deed, for it is a rule, That if a condition bepleaded 
I 4 in 


What things 
— be made and 
done upon Con- 
dition. And to 
what things a 
— may 
be annezed. Or 
not, And bow it 8 
may be made 
annexed there» 


* d, and of a li- 
mitation. 


4 8 f if A 
in any action to defeat a freehald, the deed wherein the eonditi 
is contained mult bee ſhewed, But of chattels reall , as leaſes for 
years and the like,orgrants of chattels perſonall, a man may plead 
that ſuch leaſes and grants were made condition , withour 
ſhewing the deed. And in the firſt caſe als of a condition to avoid 
a freehold, it may be given in evidence to à jury, and they may 
finde the matter at large as it is, and ſo the party may have advan- 
tage of the condition without ſhewing any deed of it. Alſo the 
pleading of a feoftment in fee on condition without deed and te- 
entry, is good if the party confeſſe the condition, A condition may 
be annexed to a limitation of uſes, and thereby the ſame may be 
made void. See Ve. 

The nature of an expreſſe condition annexed to an eſtate in ge- 
nerall is this: That it cannot be made by, nor reſerved to a ſtran- 
ger, but it muſt be made by, and reſerved to him that doth make 
the eſtate. And it cannot bee granted over to another except it 
be to and with the land or thing unto which it is annexed and in- 


* - 
4 
” 


cident. And ſo it is not grantable in all caſes ; for the eſtates of 


both the parties are ſo ſuſpended by the condition, that neither of 
them alone can well make any eſtate, or charge, of or upon the land; 
for the party that doth depart with the eſtate, and hath nothing 
but a poſſibility to have the thing again upon the performance or 
breach of the condition, cannot grant or charge the thing at all. And 
if he that hath the eſtate, grant or charge it, it will be ſubje& to the 
condition ſtill, for the condition doth always attend and waite up- 
on the eſtate or thing whereunto it is annexed: ſo that although 
the ſame doe paſſe through the hands of an hundred men, yet is it 
ſubject to the condition (till; And albeit ſome of them be perſons 
priviledged in divers caſes, as the King, infants, and women co- 
vert, yetthey alſo are bound by the condition. And a man that 
comes to the thing by wrong, as a diſſeiſor of land whereof there 
is an eſtate upon condition in beeing, ſhall hold the ſame ſubject to 
the condition alſo, And when the condition is hroken or perfor- 

med &c. the whole eſtate ſhall be defeated : So that if there be a 
leaſe for life made by deed and not by will , the remainder over in 
fee, on condition that the leſſee for life ſhall pay ten pound to the 

leſſor; ii the leſſee pay not this ten pound, the eſtate in remainder 
is avoided alſo. Er fic e cenverſo, anleiſe by ſpeciall limitation it be 

otherwiſe provided, as if A grant by Indencure land to B for life, 

the remainder toC in fee, rendxing rent to 4 and his heires , with 
condition that if the tent be behind, to reenter and retain the land 


during the lite of B and no more, and A dothrenteran the liſe time 


of B for non payment this doth/ net deſtroy che remainden And 
if tenant for life and be in remaindes join in 2 feoffment on conditi- 
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. cumbrances put upon the land after the condition made, for hee 


times called a condition in law®, both of chem doe derecmine an 


Ma- founded amongſt covenants, ſometimes ſo ambiguouſly drawn, and 
at all times have in their drawing ſo much affinity with limitations, 


"s, for the moſt part conditions have conditional: words in their fron- 


A Condrtion. 127 
is good without defeating the entire eſtate : ſor regularly a condi- 
tion cannot avoid a part of an eſtate onely, and leave another part 
entire; neither can the eſtate be void as to one perſon, and good as 
to another, (except it be in caſe of a condition annexed to an e- 
ſtate limited by way of uſe, as in Frances caſe Co.8,90,) And yet if 
A make a gift in tail to B, the remainder to Bin fee upon condition 
not to alien, and Bdoth alien; this doth defeat the eltate taile one- 
ly, and not the remainder. Alſo the whole eſtate of the whole 
and not of ſome part only, ſhall be avoided , except by agreemenc 
the condition be ſpecially reſtrained co ſome part, and the reentry 
given in that part only, as where a feoffment is made of two acres, 
on condition that if ſuch a thing happen, the feoffor ſhall enter in- 
to one of them. And further when he that hath right doth teen - 
ter by force of ſuch condition, hee ſhall avoid all charges and in- 


that doth enter into land by force of ſuch a condition , muſt have 
it again in the ſame plight as it was when he parted with it. And 
finally, a condition for the moſt part will not determine the eſtate , 
without entrie or claim, So that howſoever a limitation hath much 
affinity and agreement with a condition, and therefore it is ſome- 


eſtate in being before, and a limitation cannot make an eſtate ro 
be void as to one perfon, and good as to another, as if a gift bee 
made in taile to one and his heires males, untill he doe ſuch a thing, 
and then his eſtate to ceaſe and goe to another: yet herein they 
differ: 1, A ſtcanger may take advantage of an eſtate determined 
by limitation, and ſo he cannot upon a condition, 2. A limitati- 
on doth always determine the eſtate without entrie or claime , and 
fo doth not a condition, 

Conditions annexed to eſtates are ſometimes ſo placed and con- 


that it is hard to diſcern and diſtinguiſh them. Know therefore that 


tiſpice , and doe begin therewith , and that amongſt theſe words 
there are three words that are moſt proper, which in and of their, may bee know: 

own nature and efficacy without any addition of other words of from a covenage, 
reentry in the conclulion of the condition that doe make the eſtate © limitation. —* 
conditionall, as Proviſo, Ita quod, and Sub conditione. And there- Proviſo. Its EY 
fore if A.grantlands to B, To have and to hold to him and his 5,4 — 1 
heires, Provided that, or ſo as, or uader this condition, that I doe 
pay to A ten pound at Eaſter next; this is a good condition, and | 
the eſtate is conditionall without — — words. But there are 5; 5; ci , 


other words, as fi, ſi cemingat, the like, chat / will make an e- 
Rare conditiona ll alto, but then they mult ha vr other ar, 
e 


a —_ ” 
” PR 


*Y 


A 
ed with them, and added to them inthe cloſe of the condition, as 
that then the grantor ſhall reenter, or that then the eſtate ſhall be 
void, or the like. And therefore if A grant lands to 3, To have 
and to hold to him and his heirs, and if, or but if it happen the ſaid 
doe not paꝝ to 4 ten pound at Eaſter, without more words, this 
is no good condition, but if theſe or ſuch like words be added, that 
then it ſhall be lawfull for A to reenter, then ir will be a good con- 
dition, 

But here note that theſe words Provi/e, Ita quod, and ſab condi- 
tione , albeit they bee the moſt proper words to make conditions, 
yet doe they not always make the eſtate by the deed to bee condi- 
tionall, but ſometimes doe ſerve for other purpoſes; for the word 
Proviſo hath divers operations beſides; for ſometimes it doth ſerve 
for. and work a qualification or limitation, and ſometimes it doth 
ſerve to make and work a covenant.onely, And then only ( bein 


conditionall when there are theſe things in thecaſe, 1. When the 
clauſe wherein it is hath no dependence upon any other ſentence in 
rhe deed, nor doth participate with it , but ſtands originally by and 
of ic ſelſe. 2. When it is compulſory to the feoftee, donee,&c. 
3. When it comes on the part, and by the words of the feoffor , do- 
nor, leſſor, &c. 4. When it is applied to the eſtate, and not to 
ſome other matter, as if one grant a Manor with an Advowſon ap- 
pendant, and after the Habendwm and reſervation of rent amongſt 
the covenants, there is this clauſe inſerted [ Provided that the gran- 
rec ſhall regrant the Advowſon for the lite of the grantor] this 
is a good condition, And thus it may be alſo a condition and a 
covenant: as if the words run thus, Provided always, and the feof- 
fee &c, doth covenant &c. that neither he nor his heires ſhall doe 
ſuch an act, this is both a condition and a covenant, But if the 
clauſe have dependence on another clauſe of the deed, or bee the 
words of the feoffee &c. to compell the feoffor to doe ſomething, 
then is it nota condition but a covenant onely, as if there be in 
the deed a covenant that the leſſee ſhall skowre the ditches, and 
then theſe words follow L Provided that the leſſot ſhall cary away 
the earth. ] Or there is a covenant that the leſſee ſhall repaite the 
houſes, and then theſe words follow [ Provided that the leſſor doe 
provide timber.” So if this clauſe bee applied to ſome other thing, 
and not to the thing granted, then is it no condition, as if a leaſe 
of land be made rendting rent at B, provided that if ſuch a thing 
happen, it ſhall be paid at C; this doth not make the eſtate con- 
ditionall. Or a leaſe is made for yeates without impeachment of 
| waſte, proviſo quod nom proſternet domus voluntarie; in this caſe how- 
focver this doth-make the priviledge , yet doth it not make the e- 
ſtate conditionall. Or a leaſe is made for years rendring * 
vide 
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vided that the leſſot ſhall not diſtrain for the rent; in this caſe this 
is a good condition, but not annexed to the eſtate. So if in a deed 
of bargaine and ſale of land after the Habendum, there are theſe 
words, viz. upon theſe conditions following, wiz. that ibthe ven- 
dor pay the vendeo twenty pound at Eaſter, and enfeoffe him of 
a meadow: called & before Whitſontide: that the bargain ſhall bee 
void, Provided nevertheleſſe that the bargainer ſhall hold the land 
for twenty years without the let of the bargainee; it ſeemes this 


Provided in chis caſe doth not make a condition. So iſ a Icaſe be 
made of a houſe, & amongſt the covenants theſe words ate infected, 


[Provided alſo that · if che leſſor with dwell upon it, or keep it in his 
hands, then the leſſee, his enecutors and aſſigus doth covenant up- 
on one yeares warning to remove and give place to the leſſor this 
leaſe notwukltandin 5 it ſeomes this is no condition but 2 cove- 

cake be made, provided that if the rent bee be- 
binde, without any more words; this it no good condition. 

The word / alfo doth not always make a condition, fort ſome · 
ties it makes a limitation, as when a leaſe is made for years it 7 $ 
ſhall hve fo long. 

There are other words alſo that in the Kings grant, in laſt Wils 
and Teſtaments, and other ſpeciall caſes doe make conditions, ase 


- intentione, ad effefttum,propoſitum,intemtionem , paying, and the like. 


So that if one deviſe his land to IS, ea intentione &. that he ſhall 
pay to - denne pound, or paying, or ſo as he pay to tenne 
pound, or to fell &c, theſe are good conditions. But theſe words 
regularly doe not make a condition when they are uſed in deeds, 
And therefore if one make a feoffment in fee ea intentzone , ad effe- 
dtm 5c. that the feoffee ſhall doe, or not doe ſuch aur act; theſe 
words doe not make the eſtate conditionall , but it gs abſolure 
notwithſtanding. And yet — theſe words being conjoined 
with ſome others may make a condition, as if lands be granted ea in- 
rentjone quod fidefecerit cc. tunc quod reintrabit, or the like. 

Alſo conditions are ſometimes made eſpecially in eſtates and lea- 
ſes for years, without any of theſe formall words whea the appa- 
rent intent of the leſſor is to make the eſtate conditionall, albeit 
the words be not uſed as the words of the leſſor , but as the words 
of the leſſee, or indefinitely- of neither. And therefore it hath 
been ſaid, That if an Indenture bee made between A and B thus: 
It is agreed and covenanted between the parties aforeſaid , that B 
ſhall have the land for yeares, and that hee (hall not alien it; that 
this eſtate is conditionall. But it ſeems this is not law, But if this 
clauſe be inſerted amongſt other covenants, viz. If the leſſee hin- 
der the leſforro fell, cut, and cary away the trees upon the lands 
deviſed, that the leſſor may reentet and the leaſe” ſhall be void; 


this is a good condition, ang ſo it hatł been adjudged in the caſe of 
Haward 


4 Condition, 

Haward and Fulcher, Hil. 3. Car B. R. And if a leſſee for yeares 
doe covenant in his leaſe, that if hee, his executors, or aſſignes, 
ſhall alien, that it ſhall be lawfull for the leſſor to reenter; it ſeems 
this is a good condition, and not a covenant onely. And if a leaſe 
for years be made, and this clauſe is inſerted in the deed, It is a- 
greed between the parties that if the leſſee do not pay 10 pound to 
the leſſor at Eaſter, that from-thenceforth the leaſe ſhall bee void; 
this is a good condition, And if a leaſe bee made with this clauſe 
inſerted in the deed , it is agreed that whoſoever ſhall have the e- 
ſtate or intereſt, that he or they ſhall find ſureties within the year 
for the rent, otherwiſe the eſtate ſhall ceaſe ; ir ſeems this is a good 
condition. And if a leaſe for years be made with this clauſe inſer- Ci l 
ted, And that it ſhall nor be lawfull for the leſſee to alien without 37.38. ths 
licence of the leſſor, under pain of forfeiture; this is a good condi- * *: 
tion. And if a leaſe fot years be made of a houſe , with this clauſe 
inſerted in the deed , And the leſſee ſhall continually dwell upon co. fer 
the ſame houſe upon pain of forſeiture of the ſaid terme; this is a Ii 
good condition. And if in a leaſe for years the leſſee covenant to rio. 
pay ſo much rent, and then theſe words are inſerted, And if it 

{hill happen the ſaid yearly rent &c. then the leſſee doth covenant 

and grant &c. that the leaſe ſhall be void ; ic ſeems this is a good 
condition, and ſo hath it been ever taken as was ſaid by puff. Do- 

dridge, Hil. 3. Car. And in all theſe caſes the eſtate is conditio- 

nall. But in caſes of feoffments in fee, gifts in taile, and leaſes for Co. ſuper 
life, ic ſeemes words penned in this manner will not make conditi- pos & 5: 
ons, but that in theſe caſes the preciſe and formall words of a con- Pier 65. 
dition are requiſite. . And therefore that if a feoftment be made by ** 
deed, and therein is inſerted this clauſe, That it is agreed, or that 
the feoffee doth covenant that if the feoffor doe ſuch an act, that 
the ſeoffor ſhall reenter ; this is no condition, nor the eſtate hereby 
made conditionall. And yet ſee Perk, Sett. 744- 

If one make a leaſe for yeares on condition to pay rent at foure p . 

feaſts, and afcer there is a clauſe in the deed. And if the rent ſhall 

be behinde,&c. that he ſhall diſtrain this clauſe doth not take away 

the condition , but the ſame doth continue and the eſtate is con- 
ditionall ſtill.See more in the next queſtion. 

In the making of eſtates the cauſe is regarded. And in caſe of © 5 

the grant of lands or tenements, cauſa doth ſometimes make a con- 

dition, as if a woman give lands to a man and his heirs, caſa ma- 
trimonii pralocus i; in this caſe if ſhe either mary the man, or the 

man refuſe to mary her, ſhee ſhall have the land again to her and 

her heirs. But of the other (ide, if a man give land to a woman and 

to her htirs canſa, matrimomii prælocuti, though he mary her, or the 
woman refuſe, he ſhall not have the lands again to him and his heirs. 
And in the caſe of a gtant executorie the word [ pro] may make a 
| coh- 
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. A. Condition. 
condition, And therefore if a man grant me an Annuity pro un- 
cra terre, or pro decimi &c. or if hee grant mee an Annuity for a 
way, or a gutter through my ground, this is conditionall , and if 
he be diſturbed in the way, acre of land, tithes, or gutter, he may re- 
fuſe ro pay the Annuity, So if an Annuity be granted to an Officer 
for the executing of his office, or pro conſ;/i0 impendendo, if the 
rantee doe not execute the office, or give counſell,&c, the Annuity 

ſhall ceaſe.But if one grant me Tithes or an Annuity, and I grant an 
Annpity for theſe Tithes, or grant to give counſell for the Annuity; 
it ſeems the grants that are in this manner are not conditionall,bur 
abſolute. So if I pro confilio &c. Or pro und acra terre Cc. make 2 
ſeoffment in fee, ot leaſe for lite of another acre, theſe eſtates ate not 
conditionall. And if one deviſe land to be ſold by his executors, and 
to be diſtributed for his ſoul; by this it ſeems the eſtate or power of 
the executors is conditional), So if one deviſe his land to finde a 
Preacher or a Chaplain. But otherwiſe it ſeems it is of land ſocon+ 
veyed by deed ina mans life time. And if a feoftement be made of 
land ad erudiendum filium; ſome have (aid this eſtate is conditionall. 

The molt apt and proper words to make a limitation of an e- 
(tate are Quamdiu, Dummodo, Dum, Quomſque, Si, and ſuch like. 
And therefore if A grant lands to B, To have and to hold to him 
and his heits, uncill B goe to Rome, or untill he be promoted to a 
Benefice,or untill B pay to A, or A pay to B twenty pound, or ſo 
long as I $ ſhall live, or if 4 grant lands to B, To have and to hold 
to him, his executors, &c. if I & and I D ſhall live ſo long, Or if 4 
grant lands to B, To have and to hold to fiim for the lite of B, So 
that B pay 20 pound to A at Eaſter following; theſe are not con- 
ditionall, but limited to eſtates, So if A grant lands to B To have 
and to hold to him for ſo long as he ſhall keep himſelf a widower, 
or dum ſola fuit, or durante viduitate, if the grantee be a widow, . 
theſe are good limited eſtates, but theſe words doe not make the e- 
ſtates to be conditionall. i 

If the words in the cloſe or concluſion of a condition bee thus, 
That the land ſhall return to the feoffor, &c. or that hee ſhall take 
it again and turn it to his own profit, or that the land ſhall revert, 
or that the feoffor ſhall recipere the land; theſe are either of them 
good words in a condition to give a reentry,, as good as the word 
L reenter ] and by theſe words the eſtate will bee made conditio- 
nall. 

The tenant by the curteſie, the tenant in taile after the poſſibility 
of iſſue extinct, the tenant in dower , the tenant for life, the te- 
nant. for. yeares, by Statute, or Elegit, Gardian, &c, doe hold their 


eſtates ſubject to a condition in law, ſo that if either of them alien 


his land in fee, ot claim à greater<ſtate in a court of-record then 
his own, he doth forſeit bis eſtate, - and he in remaindex ot teverſi- 
| on 


U 


Teſtament. 


ſubject to ſuch 1 
condition. 


on may enter, ani I ſuch a tenant doe waſte, hee in reverſion ſhall FF 
recover the place waſted. The tenant in feclumple doth hold his e- | 
Rate ſubject to a condition in law, ſo that If bee alien his land in 
Mertmain, he doth forfeit it, and the Lord may enter upon him. So 
aiſ@ be that doth take land in ex doth hold it under a condi 
tion in law, viz. that if the land he giue in exchange for that, land 
be recovered from him that hath it, that he ſhall enter upon his own 
land again. Alſo every officer that hath to doe in the adminiſtea- 
tion of Juſtice, all Keepers of Parks, Stewards, Beadles, Bailiffes, 
and ſuch like, hold their offices under a condition in law ; fo that if 
they doc not duly cxecute it, and doe all that thereunto doth ap- 
| pertain, they may forfeit them, and the grantor may put them out. 
| „ AJinque quis delinquit in es eſt dr jure puniendns, 
. What ſhall bee To every good condition is required an externall form, i. words 
faid « good con- to declare an intent in the party to have theicſtate conditionall, as 
— = — in the caſes before. And an internall form. i. ſuch matter as where · 
orivinall creation. Of 3 condition may be made. | 
what not, As to things executed, the condition muſt be made and annexed perk. 5 
. Fe em- to the eſtate ar the time of the making of it; but as to things exe- 71700 
| Her, and frame, cutory, it may be made afterwards. And if the condition be made 131. cl 
| 1 uns of in another deed, and not the ſame deed wherein the eſtate is made, — 
| . ifitbeedelivercd at the ſame time it is as-pood as if it were con- 
| tained in the ſame deed, And therefore if x man make a ſcoſſment, 
leaſe, ot the like, by one deed abſolute, and at the ſame time make 
another deed of defeaſance ot condition, and deliver both roge- 
ther, this is a good condition, and will make the eſtate conditio- 
nall. But if the deſeaſance be ſealed and delivered before, or after 
the deed,contra, And therefore if one make an abſolute froffement 
in fee, and before or after the ſealing or delivery of that deed the 
feoffor declare himſelf by deed : or the feoffor and feoffee 
by deed that the eſtate made before, or to be made after, ſhall be 
conditionall, yet this is not conditionall. And yet if an Annuity be 
abſolutely by one deed, and after the grantee grant to the 
grantor, that if the grantor doe ſuch a thing , the Annuity ſhall 
ceaſe: in this caſe the Annuity is conditionall, 
Acondition may be annexed to an eſtate by way ofuſe, as if = co] } * 
feoffment be made to 4, to the uſe of B, and his heires, on con. ... s 
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dition that B ſhall pay to the feoffor twenty pound ſuch a day; this £26. Co. 
is a good condition. So if one covenant to ſtand ſeiſed of lands to {53 Ats L 


x the uſe of Band his heirs, on condition that if he pay him tenne 

I» pound, the uſe ſhall be void, or the like? Alſo a condition may be - the: 

andexed to an cſtate created by Will, as if one deviſe land to 1 $ ** 

for his life, Provided that he pay ten yearly to I D; this is a 0 

good condition. Whereof ſee in Teft ment. ——_ 
Arent, or any ſuch like thing may be pranted-oh condition, chat 24 Ed. 3.29 
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D e 
is in caſe 
* land it is 2 cannot bee granted after this manner. 
a Alſo a condition to make an eſtate void for a part of the time is nat 
ood, And therefore if a feoffment bet on condition, that wpon 
A ſuch a conti the feoffor ſhall enter and have the land for a 
time, or the eſtate ſhall be void for a part of the time; or make a 
leaſe for ten years, provided that upon ſuch a contingent it ſhall 
be void for five years; theſe conditions are not good. And yet 
if a froffment bee made of two acres, provided that upon ſuch a 
contingent the eſtate ſhall bee void as to one acre onely ; this is a 
good condition, 
os Acondition that a ranger, or the heir ofthe feoffor (hall doe 
* an act is good, asifa ment be made to 7 F on condition that 
9.19. 7 Dſhall pay to the ſeoſfot ten pound at Eaſter next; or if a feott- 
22 ment be made on condition that if the beit of the feoffor pay twen- 
1. $4. ty ſhillings to the feoffee, that the feoffor and his heirs ſhull reen- 
* , ter. But a condition to give a ſtranger a reentry is void ſo farce 
Dier4.Co. forth. And therefore if an eſtate bee made upon condition, that 
s | ”% upon ſuch a contingent a ſtranger ſhall enter, or the eſtate ſhall 
- craſe, and another ſhall have it; howſoever this may be ſo deawae, 
xs it may be x good condition to give him his heirs & c. chat doth 
make the eſtate an entry, yet it cannot be good to give the eſtate oc 
the entry to the ſtranger. So if a feoffment be made on condition 
that upon ſach « contingent the ſcoſtor and a ſtranger {ball enter 
this is not good to pive an entty to the ranger, but it is good to 
give the feoffor a reentry, And yet by will a man may deviſe 8 
tertne aſter this manner. | 
era man enfeoffe another, upon condition that he and his beares 
lg ſhall tender to 8 ſtranger and his heices a yearcly tent of twenty 
ſhillings, &c. and if bee faile of payment thereof, that the ſeoſtot 
ſhall reenter; albcit this as a reſervorion of reac is meerely void, 
and che condition that doth call ic a rear, ismecrly miſtaken, yet 
the condition is good, and at res valeat the words thall be taken 
contrary to their proper ſenſe. 
| 155 TFienfeoffe / S of land on condition that if 7 D give to him ten 
, | ad, or goe to Rome before ſuch a day &c, that then che ſeaffee 
all pay to me ten pound & c. this is a good condition. 
[> faper Wa feoffment be made to one and his heirs, on condition that if 
the feoffet pay to the feoffor ten pound, hee (hall have the for of 
land; this is not a good condition, But if he ſay further, And of 


he fail to pay chat, the feoffor hall reentet, tis þ yew 
_ ” agli be made to man and the heirs of his body, and 
nit he dit wirhour heirs of ha body, chat rhen the donor and his heies 
ſhall reener; this is a void condition, for when the iſſues ſail, the 
eſtate is at an end. Con- 
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k dee ſo penned, as they are inſenſible and alto 
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ther incertainarc void: as 
the retit he behinde to reſtrain? and if there bee not ſufficient , the 
gro enter into the iſſes; this condition is void for 
inſtuſibility, and the eſtate is abſolute, Et fie de ſimilibun. 

A condition to enlarge or encreaſe an eſtate may be good, as if 
a gift be made in tail, or a leaſe be made for life or years, on con- 
dition that if ſuch an act be done or not done, the leſſee ſhall have 


the land to him and his heirs, as if one make a leaſe for life to one, 


and if the leſſor die without heir of his body, then he doth grant 
the land to the leſſee and his heirs forever, Or if land be gran- 
ted to a man for 5 yeats, on condition that ifthe grantee pay to the 
grantor within the two firſt years ten pound, then that he ſhall have 
the ſeeſimple, otherwiſe that he ſhall have the land but for five 
years, and livery of ſeiſin be made according to the deed ; this is 
2 good condition, and by this upon the performance of the condi- 
tion the feeſimple will paſſe. So if one grant land for five years 
rendring tent, and that if the leſſee will hold it over to him and 
his heirs, that he ſhall pay twenty pound rent; this is a good con- 
dition, and ifbe pay the rent, he ſhall have the feefimple. So if a 
man make a leaſe for years, and at the ſame time for the ſurety of 
the terme to the leſſee makes a feoffment to him upon condition 


that if he bediſturbedin his term, he ſhall have the feeſimple of 


the land, and deliver both theſe deeds at one time, and give live- 


ry of ſeiſin accordingly ; this is a good condition. So if a leaſe for 


life be made upon condition, that if the leſſor or his heirs pay to B 
or his heirs, ten pound at a certain day, that then the leſſot may 
reenter, and if he doe not pay it at that time, and the leſſee pay 
to the leſſor or his heirs ten pound at a certain day, after the 2 
mer day, that then the leſſee ſhall have the land to him and his heirs 
for ever; this is a good condition. But in all caſes where theſe 
kind of conditions are good to make the increaſed eſtate good, there 
muſt be theſe things in the caſe. 1. There muſt be a precedent par- 
ticular eſtate as an eſtate in tail for life, or years, for a foundation 
to erect the ſubſequent eſtate upon, and that firſt eſtate alſo muſt 
be certain and irrevocable, not upon contingency, or with power 
of revocation, 2. The ptivity mult remain untill the time of the 
performance of the condition, for if the donee or leſſee doe grant 


away the firſt eſtate, the condition cannot aſterwards be perfor- 


med to effect and produce the encreaſing eſtate. 3. The ſubſequent 
eſtate muſt veſt eo inſtanti, when the contingency upon which the 
condition dependeth, ſhall happen or never. 4. The ficſt and ſe- 
cond eſtate muſt take effect by one and the ſame deed, or elſe by 
two deeds delivered at the ſame time, for que incontinenti ſiunt in- 
eſſe videntur. 5. The condition upon which the increaſe is, mm 
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4 be poſſible and lawfiill, for upon an i ; condition it can- 


not, and upon an unlawfull condition it ſhall not increaſe, 
If one make a leaſe for life, provided that if the leſſee die with- 
in ſixty years, that. his executors ſhall have the land fot ſo 


| 7 of the ſity years as ſhall be to come at the time of his death; this 


is no condition to make the eſtate to increaſe, but it may be 
a Covenant. And if a leaſe for years be made, on condition that 
if the lefſor ſell the reverſion of the ſame land, the leſſee ſhall have 
the fee of it; this is no good condition to jncreaſe the eſtate, And 
' poſſibility cannot decreaſe upon a poilibility, as a leaſe for years 
; toa leaſe for life by one contingent, & the leaſe for life to a feeſim- 
ple by another. And if a leaſe be made to a man and a woman for 
their lives, on condition that which of them two ſhall firſt mary 
that one ſhall have the fee and they intermary ; in this caſe neither 
of them ſhall have the fee for incertainty. 

If a man make a leaſe for life , and adde this condition, that if 
the leſſee within one year doe not pay twenty ſhillings;char he ſhall 
have but a term of two years , and he doe not pay the 20 s. by this 
his leaſe for life is gone, and he hath now but a leaſe for two years. 

If a leaſe be made, on condition that if a ſtranger diſlike ir, or be 
= with it,that the leaſe ſball be void; this is a good con- 

ion. 

If a leaſe be made, on condition that if the leſſee be outlawed, the 


leaſe ſhall be void; it ſeems this is a good condition: 

Ia ſeoſſment be made, on condition that if the feoffee commit 
treaſon, that the ſeoffor ſhall teenter; in this caſe the condition is 
vain, ſor if the feoffor enter, his entry is not lawfull, for the King 
is intitled, and his title ſhall be preferred. 

No condition or limitation, be it by act executed, limitation of a 
cos. uſe, — deviſe, or laſt Will. that doth contain in it matter repug- 


nant, and tending to the utter ſubverſion of the eſtate, or matter 
that is againſt Jaw, ox matter that is impoſſible to be done is good. 
And therefore in all ſuch caſes if the condition be ſubſequent , the 
eſtate is abſolute, and the condition void: And if the condition bee 
to 7 before the eſtate, the eſtate and the condition both are — 
It a feoffment or other conveyance be made of land, or a grant o 
rent &c. in feeſimple by deed or will, upon condition that the feof- 
fee or grantee ſhall not alien to certain perſons, as to JI, or to / $ 
and FS; this is a good condition. So if one make a feoffment in 
fee of land, on condition that the feoffee ſhall not alien it in Mort- 
main; this is a good condition. So if Abe ſeiſed in fee of black acre, 
and B doth infeoffe A of white acre in ſee, on condition that he 


ſhall not alien black acre; this is a good condition. Bur if the con- 


dition be that the feoffee or grantee ſhall not alien the thing gran- 
red to any perſon whatſoever,or that if he doe alien to any perſon, 
that he hall pay a ſine to the ale, theſe conditions are void in 
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the caſe of a common perſon as repugnant to the eſtate. But in caſe 
of the King, ſuch condition: dre oy in the caſes of a common 
perſon alſo the alienation is good until it be avoided by the feoffor. 
And in Paſt. 19 Parc. B. R. it was he id by Juſt. Age and Cbamber- 
lein, that if à feoffment be on condition chat if the alien, he 
ſball pay 10 l. to the ſedfforchat this is a condition : but Ch. 
Juſt. and Juſt. Haag hron held the contraty, for then this ſhal be a cir- 
cumvention of the law, If a gift had been made to an Abbot, & his 
ſucceſſors, on conditiõ not to alien, this had been a good condition. 
If one make a feoffment of laad to an infant, on condition hee 
hall not alien to any perſon ; this is u condlirion during the 
minotity of the infant, but not afterwards. In like manner as if one 
make a Koffment to à husband and wife, on condition they ſhall 
not alien; this condition to ſome intent is good, i.to reſtrain zhiena- 
tion by feoffment or deed, and co ſome intent repugnant and void, 
i. to reſtrain alienation by fine, for chat is lawfull, So if a gift be 
made in tail, on condition chat the tenant in tail my alien for the 
profit of his ifues;thisis a good condition. And ſo if land be given 
in tail, upon condition that the tenant in tail or his heits ſhall not 
ken in fceimple, ſeetail, nor for the tem of any others life, but for 
their own Kves;this condition is good. Bur if lands be given in tai 
— condition, that the tenant mow or his heirs in tail ſhall net ſaF- 
ra common recoveryevy a fine with Proclamatiom according to 
the Statutes of 4 H. 7. and 32 H. &. to bat the iſſues, ot on condition 
that he ſhall not make copyho ld eſtates ofcopyhold land, according 
to the caſtome of the place, ar make ſcaſet adedrdim to che Statute 
of 32 H. va. 28. threſe conditions ate held to be repugnant, md for 
that cauſe void. And yet ſee, for the laſt of thoſe cuſes the opini- 
onin Co ſuper L. aa 3. to be contrary, and chat a condition to te- 
ſtrain the making of ſuch leaſes is pood ; for this power is not ĩnci- 
dent to the — piven to him collatetally by the Statute, and 
Qæilibet remunciue juri raducto. But bor. cmi in Ma- 
17 — caſe ĩs . malie gifc inxeil to 4, 
the remarader to him and bis heirs, on condition that he ſhall nor 
alien; this condRion es to the eſtute tail is good, and Did as to the 
other. And chere lere iſ un aliomatien be, he (nll defeat it one hy as 
to the aſtat vai. And af a m ift in tail on condition that 
the-donee or his heir ia not alen; this is a good conti en to 
ſome intents, and ve to other, and therefore 'it he make à Feoff- 
ment in ſee, or uny other vſtate by which che revertion is d iſeomtinu- 
ed tog iouſlycho donor fhuil enrer,orherwiſe if he ſuffer a common 
recovery. And ui gift in wil, oveondition Thaethe' tenant in tail 
ſnall not take 2. Raſe ſor his n ld. not a good condition, by 
C.. 43 Co, Li. 223. Won in ſee of land, and 
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condition that be ſhall not alien ir, or any pert of it, duriog the 
tetm without licence of the leſſor; theſe are good conditions, So if 
one be ſeiſed in fee of a Manor, and he make a leaſe of years of it to 
JI, on condition that be (hall not make voluntary eſtates by copy; 
this is a good condition. But in a froffment in fee ſach a condition 
is repugnant and void. And if one be poſſeſſed of a leaſe for years, 
or ofa houſe, ot of any other chattel reall or perſonall, and he give 
or ſell all his inteteſt therein, upon condition that the donee or veu- 
dee ſhall not alien the ſame; this condition is void for repugaancy, 
and the gift or ſale is abſolute. 

If one make a feoffment of land in fee,pn condition that the feof- 
for (hall retain the land for twenty years without interruption ; it 


. . ſeems this is a good condition and not repugnant, 


IfI grant land to another for life, if it (hall pleaſe me ſo long to 
ſuffer him; it ſeems this condition is repugnant and void. 

If a feoffment be made of land in fee, on condition that the feol- 
fee ſhall not enjoy the land, ot ſhall not take the profits of the land. 
ot on condition that the heire of the feoftec ſhall not inherit the 
land, or condition that the feoffee ſhall not doe waſt, or condi- 


tion that his wiſe ſhall not be endowed; in all theſe and the like ca- 
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ſes the condition is void as repugnant to the eſtate, 

Ifa gift in tail be made, on condition that the donee or his iſſues 
ſhall not take the profics of the land, or on condition that if the do- 
nee die, his eſtate ſhall go unto another, or on condition that their 
wives ſhall not be endowed, or on condition that they ſhall not do 
waſt, or on condition that warranty and aſſets or a collatetall war- 
ranty ſhall not bar the iſſues in tail; all theſe conditions ate repug- 
nant and void. 

If lands be given or granted to two and their heir, on condition 
that the ſurvivor ſhal have the whole notwithſtanding partition, or 
on condition that the ſurvivor ſhall not have the whole albeit there 
be no ſeverance; theſe conditions are repugnant and void. 

If one make a leaſe for liſe, on condition chat the leſſee ſhall not 
doe fealty;tbis condicion is not good. 

If lands be given to one and the heirs males of his body,provided 
that if he die without heirs females of his body,that the donor ſhall 
reenter; this condition is repugnant and void. 

If one have land in poſſeſſion, or revetſion, and he grant a rent 
out of it, on condition that the grant (ſhall not charge the petſon 
of the grantor ; this is a good condition, and not tepugnant. But if 
2 man grant a bare annuity , or grant, a rent charge out of another 
mans land with ſuch a condition, or if one grant a rent charge, on 
condition that the grantee ſhall not diſtrain, nor charge the perſon 


of the grantor,or if one grant a rent out of land, on condition: that 
the land ſhall not be charged with it;all cheſe conditions ben. 
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Ifa man ſeiſed in fee of land make a leaſe for years rendring rent, Pet. 8 
and after the leſſee makes a leaſe to the lefſor of other land, on con- 73+ 
dition that he fhall not diſtrain for his rent in the former leaſe made 
to this leſſee; this is a good condition, and not repugnant, 

If one make a feoffment in fee,or leaſe for life wich warranty, on pe t 
condition that the feoffee or leſſee ſhall not vouch to warrant, nor 734 Die 
recover in value, or if the leaſe be made without impeachment of 
waſt, on condition that if the leſſee doe waſt the leffor ſhall reenter; 
theſe are good conditions,and not repugnant. 

+ Conditions a» All conditions annexed to eſtates being compulſory, to compell a Co. fuper | 
gain Law, man to doe any thing that is in its nature good „or indifferent, or 214. 0. 
being reſtrictive, to reſtrain or forbid the doing of any thing which Perks. 
in its nature is malum in ſe, as to kill a man, ot the like, or ma/xm pro- 
hibitum, being a thing forbidden by any Statute, or the like; all ſuch 
conditions are good, and may ſtand with the eſtates. But if the mat- | 
tet of the condition tend to provoke or further the doing of ſome 
unlawful act, or to reſtrain or forbid a man the doing of his duty;the 
condition for the moſt part is void, And therefore it lands be given | 
or granted to a man,upon condition that he ſhal kil a man, or upon 
condition that he ſhal burn his neighbours houſe,or apon condition 
that he ſhall forſwear himſelf, or upon condition that he ſhall fave 
and keep harmleſſe the grantor whatſoever he ſhall doe, or that if 
hee doe not theſe things, the grant ſhall bee void; this condition is 
void. Or if lands be given or granted to an officer, upon condition 
that he ſhall not duly execute his office; this conditio is againſt 
law, and void: Et fic de ſimilibus. So if a gift be made in tail, upon 
eondition that the donee ſhall diſcontinue , or one give or grant SS 
land, on condition that the grantee ſhall be a foreſtaller againſt the 
Statutes; theſe and ſuch like conditions are void. And hereupon it £1: *+ 
is, that conditions annexed to land, that the profits thereof ſhall be 
employed to ſuperſtitious uſes are void. And hence alſo it is that £454 
ſach conditions as are againſt the liberty of law, as that a man ſhall Lites 
not mary, or the like, are void. And hence alſo ſuch as are againſt the 
publique good. And therefore it ſeems if one grant his land to IS, 554% 
don condition that heſ being a husbandman)ſhall not ſow his errable 1 , 
land; this condition is void. And in all theſe cafes if the condition 732.525. 
be ſubſequent to the eſtate, the condition only is void, and the e- — 
ſtate good and abſoluteʒ if the condition be precedent, the condition 207215. 
and date both are void, far an eſtate can neither commence nor , _ 
encreaſe upon an unlawfull condition. 262, Plow. 
All conditions annexed to eſtates that contain in them matter 45% ff. 


at the time of making of chem impoſſible co be done are void. And 725. Plow. 


| ore if one give or grant land on condition, that a man 84 
ll go to Rome in three days, or condition that a man ſhal infeoffe — 
| a 307, 
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3 corporation hen there ĩs none ſach;or if one give lands in raile, 
on condirivaccher the eſtute tall cenſey'us if the tenant in tail bee 
dead; or if one grant lands, on condition chat à man ſhall infeoffe 
his wife ; all eheſe and ſuch like conditions ate void, And in theſe 
caſes alſo ii the condition be ſubſequent, the oondition is void on- 
iy, and the eſtate is abſolate, and if the condition bee precedent, 
et the conditiom and the æſtate bock ate void, for an eſtate can nei - 
ice ther commence nor increaſe upon an impedlible.condition. And 
if the thing-to be done by the condition be poſſible at the time of 
the making: of the condition, and doe afterwards by the act of 
God become impoſſible; the condition is become void, and the 
eſtate abſolute, as if x feoffment be made, on condition that the 
: feoffee (hill before Eaſter following enfeoffe- the feoffor, and the 
ſeoffee die before the day, or on condition that the feoffee ſhal ap- 
pear in ſuch a Court before ot at Eaſterzand he die before the time: 
in theſe caſes the condition is gone, and the eſtate is abſolute. 
ie. And the ſame Law is for the moſt part oi. Limitations, if they bee Limicuon, 
* repugnant, impoſſible, or zgainſt Law, as is before ſhewed to be of 1 
Conditions. See more in the next diviſion following. 
cat. It is a generall rule, That ſuch conditions annexed to eſtates as 8. How a condi- 
Lit. pOC in defcalance, and tend to the deſttuction of the eſtate bei — 
oF _ odiousto the Law, are taken ſtrictly, and ſhall aot bee exte taken & expoun= 
8 beyond their words, unleſſe it be in ſome ſpeciall caſes. And there+ Jed. And bowir 
” fore if a leaſe be made, on condition that if ſuch a thing bee not muſt and oughe 
done, the leſſor [without any words of heirs, executors &c.] ſhall 70 be performed. & 
reenter and avoid it; in this caſe regularly the heir, executot &c. —— | 
hill not take advantage of this condition. So if one make à leaſe 
for years of a houſe, on condition that if the leſſor ſhall be mioded 
1 to dwell in the houſe, and ſhall give notice to the leſſee, that het 
ſhall depart; in this caſe if the leſſor die, his beire, executor, &c. 
ſhall not have the like advantage and power as the leffor himſelf, 
for the condition ſhall not he extended to them: ! And: hence it is, 
di c that if a leaſe foryears be made; un condition that the leſſee ſhall 
not alien without the licence of the leſſor; in-this cafe the reſtrainr 
ſhall continue only during the lives of the leflor and leſſee and no 
r longer, And yer thisrule hath an exception. for if a man mort- 
% gage his land to #-apontondition that if the mortgagor and-7 & 
pay 205, ſuch, the morrgagee;thatthen hm ſhal teenter, and 
the mottgagot die before the day; in this caſe C may pay the mo- To pay mor 
ney and perform the condition. But otherwiſe it is whiles the 
mortgagor doth live, for in that time 7S alone without him may 
| not tender it, and if he do, this tender is no performance of the con- 
rer f, dition. And in caſe aubere a condition doth tend to create an e- 
5 Ir aig Rate thete it ſnhall hate the moſt fayourable:expolition that may 
%% be, and therefore in that caſe albeit the words be not ſatisfied, yer 
f K 3 Y 1 
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Kare, a He ent infer; on condicionthac the feoffen allume ame- 
2 in tail co the ſcodtos and his wife before fuck 3 day. 
dey the feoftor dio; in this cafe the condition ſhall 
— the non ame bo) and themſore if the 
ion be, that heiſhail make chr cRace to them N] .ᷣ Hud 
to tbem and theheirs ot their wb is engrad ted. che remainder 
to che right heis of che ſcoſtor, the eſtate ſhall bemade tothe wife 
for life without imprachment of waſt, the remaind ex to the heirs 
of che body of the —— — 
Bon condition that B ſhall make ao Aſtate i f. 
with fatirg one che daughter of dheißcoflor; in — 
eſtate in frankmariage may note nude: yet an eſtate ſhall be made 
to them forcheir lives, Et fic de familibus. Conditis brveficialss que 
Hatim conftrait benigne ſecundum wwerberum intention oft nterpre- 
tand, odioſa anten iu ſtaram * 
i nA: 3m. 1 propriviaters off accipienda. ? n ds; 2003 5 g 
ln teſpect of Mall caſes where b dne is fer fot the doing, oft periqumance of Co.fujer 
ume. the matter contained in the conditionybe it to papmoney;make an 20 27 
ce ſtate, 6r the like, it muſt be done at the time agteed upon, and C 
n, et down in the conditiwa. And in cafes where En be doacbey 1b 
1 fort a time certain j it muſi be dine beſote: that int. hee the — 
„ | |, eonditibais bib -BurinaHicaſes whereng time is Rt Iorthe 5% 
| - : doingoftherhingcontancd av che condition, be it to pay money; 735 7% 
« malt ac eſtate, ov che hike, if the act to be done, os wy 99 Dier3u1. 
F to cho party that doch make theeſtate, or be to be done to him and 


a Rranger; and be ſuck a ching as is ſos tho bene that doth 
Labs che elle, e gohicly-rhe parey 
cut: is te doe the thing ſhall have to it ducing his 


life, unlefle che party, feotfor, &c. that doth make the firſt eltace, 
whereunto the condition is annexed, . doth halten the doing there- 
of * ——— iſhe requeſt the doing chercoſ nd ſer no time. c 
OI be wichin — — tine uſter ahat cequeſt ; and if 
{ and preſi a time comvetiient when he doch deſire to 
— it done, it muſt be done at that time; and in theſe caſes the 
eondit ioa cannot bt broken Nuhout arcquekt ,. fo joog as he to 
whom che on condition is made be 
Lane, = in cba * ro bDndniνn dub 


maty Ma vanes" the foto, or an condition alt the ri 
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ſhall infeoffe a HHH, and do eie is ſet forthe f;in 
theſe caſes the feaffor f2)} Bot have time during bis life to doe it, 
but he maſt do it in a reaſonable time, and that without any, 
at all, or elſe he doth break the conditions. And in ſome (| 
when the a& ta be done is to he done ta the himſulf, — — 
ty ſhall not have time to dac it duriag his lie, as if one grant land 
to IS, on condition that he (hall grant an Adyowſon to the gran- 
tor for his life, ot on condition that he (hall grant a rent charge 
to the grantor during his life, to be paid at Michaclmas and our La- 
dy day; in theſe caſes the grant of the Advowſon muſt be before 


the Adpowſon fall, and the grant of the tent mult be before cher 


ofthe days of payment come, and that xithout requeſt, elſe the 

— 4 * condition is broken. And if the condition be that if 7 do ſuch an 
act, that then the ſeoffee ſhall. pay ten pound to the feoffor, elſe 
that the feoffor ſhall reenter, and no timt is ſet when the feoffee 
myſt pay this ten pound; in this ci it ems the payment mult 
a be as ſoon as the ſame a& is done, and tharwithout any roqueſt at 
4 Cofuper gil. And in caſe where the feoffee &c. or a ſtranger be to doc an 
ict, and be alone is to doe it, and it doth nothing eancern the feaf- 


6 | for &e. as to got to Rome, or the like, there the feotfee Bcc.” of 
= ſtranger ſhall have time during ha liforo doc che thing, and it can. 
4 not be haſtoedibyeequeſt2o 1b 54 62-5510 vile br nf nord 300 


a. If lands be —— that the grantee ſhall make u 
224, leaſe for life of other lands 20 tho grantor,the remainder to a 
ger; in this caſe the feofiee. {hall have alt the time of his life to doe 
it, if hee be nat haſtned by voqueſt. Bur if the condition be t 
make 2 gift io taiſe lager: the rremaiinuter to the feofforg in 
this caſe it mult i done iwnithecobuenignt withaur requeſt. 
If the King licente his tenant to infeofte A and B, ſoasthey 
give the land a guin to the feoffor, and the heirs males of his body, 
and he make z feofimene ncrordingly; in this caſe it muſt bee re» 
— before the death of the teoftor, or riſe the condition is 
roken. 7 $120 1 22 1 /i on rb 35 gd 20 3:1 
Co. ſuper If A infeoffe B of black acrel, on condition: that if C infeoffe B 
_ of white acre A ſhall reentery in this caſe C ſhall have time to do 
this during his life, if B doe not haſten it by requeſt. 
Perk. Set, If a leſſee grant his eſtate to a ſtranges, on condition that the 
755. grantee doeiget the good wil of the leſſor, and no time is ſer when 
he hall get his good will; ic ſeems in this caſe he thalll have time to 
get his = will during the terme, and that although he deny it 
at the firſt, yet if he grant it aſterwards hat this is ſufficient. 


Liz. sea.. When a time is ſer in certain for the payment of mony, or the do- 
Su ing of any othet thing generally, neither agent nor patient are 


a day certaine, but no houre of the day is ſet down wherein the 
K 4 ſame 


caſes 


ttt. bound dei attend any other time. And ifche thing be to be done on 


To grant aa 
Advowſon er 
2 tent. 


To pay mony. 


To make a leaſe. ? 


To infcoffe, 


To ge: the god 
1 8 1 3. 
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fame ſhall be done; ia this caſe they muſt attend ſueb 2 diſtznee of 
4s time before the Sun ſer; as may be convenient to doe that worke 
To pay money. in. And iſthe condition be to pay money at a place certain, at any 

: time during life ; in this caſe the money may not be tendred at a- 
ny time in the place, in the abſence of him that ſhould receive it, but 
he that is to pay it muſt give notice to the other party before hand 
what time he will tender it, that the other may be ready to receive 
| it. Oc if at any time the parties hap to meet at the place, a payment 

| * Obligation, or tender then at that place is ſufficient. And the ſame law is for 

the moſt part in conditions of obligations. 

3 In reſpc& of . In caſes where a place is ſet down for the doing of the thing con- 
place. tained in the condition, there it muſt always be done at that place, 
unleſſe by ſome agreement made between the parties afterwards 


med, and the parties are not bound to attend in any other place, 
But in caſes where there is no place ſer down for the doing of the 
thing contained in the condition, ik the thing to be done be a cor- 
porall ſervice, as to pay money, or any ſuch like thing, the party 
that is to doe it muſt at his-perill ſeek. out the perſon to whom it is 
to be done, if he be infra reguum Anglia: but if he be not within the 
kingdome, be aon bound o ek im, and yer the condition is 
not broken. And if the — to be done be either locall, i. ſuch a 

10 ing as muſt be done in ot at a pline certain, 'as the making of a 
fog. ſeoffinent of land, nt of tent, or the like; in this caſe tho 
thing muſt be done at that very place, and a tender of deingir in 
thatplace is a ſufficient performapce of thrrcondition ; as for ex- 
amiplcs; If a froffmentibe made, on;roaditionthat the feoffee ſhall 
pay to che feoffor twenty pound om Baſter daylat Hale, and the ſeoſ- 

ler tender the twenty the ſame day at Sale: And albeit the 

- feoffor be at Sale, and he tender. the twenty pound to his perſon 
- there the ſame day, yet this is no. of the condition. 
And if a feoftment be made in mortgage. n condition for the pay- 
ment of money at a day, and no place is ſet forthe payment there- 
of; in chis caſe the mortgagor muſt ſeek the mortgagee and render 
it to his perſon at his perill: and tender of the money upon the land 
mortgaged, is not a ſufficient performance of the condition. And 


the ſeoffot of white acre in Dale; in this caſe the feoffment, or the 
tender of it muſt be in Dale, and cannot be elſewhere, and a render 
of it there is ſufficient to perform the condition. So if the conditi- 
on be, that the feoffee ſhall in Eaſter Terme next acknowledge fa» 
tisfaRion upon a Judgement in the Kings Bench; this mult be done 
there, and cannot be done elſewhete. So if a fcoffment in ſee bee 
made of white acre, rendring rent. to the feoffor and bis heirs;; on 


condition that if the rent be not paid, the feoffment to be void, and 
a no 


* 


another place be appointed, otherwiſe the condition is not perfor- * c 


Co. 

Litt. 210, 

211.213. 

Litt. Sed. 

303. 345; 
ro. Condi 

don 60. 


if- a feoftment be made, on condition that the feoffee ſhall inſeoffe 


. 


Corg.22, 


Paſche 17. 
Jace B. A. 


no place is ſer for the of it in this caſe the feoffee is not 
bound to tender his rent any where for the ſaving of the condition, 
but upon the land, and a tender there is ſufficient. And if a man 
make a feoffment in fee, without any reſervation of rent precedent 
in the deed, on condition that the feoffee and his heirs ſhall ren- 
der a yearly rent of twenty ſhillings a year to the feoffor and his 
heirs, and if they fail, that the feoffor ſhall reenter; in this caſe 
alſo it ſeems the payment or tender muſt be upon the land. But if 
the condition be, that he ſhall render twenty ſhillings a year to a 
ſtranger, and his heirs ; this is no rent, nor in the nature of a rent, 
and therefore in this caſe the feoffee muſt render it to the perſon 
of the ſtranger where he can find him at the day, or elſe hee doth 
break the condition, and tender upon the ground is not ſufficient. 
But in theſe caſes if the nature of the thing to be done be ſuch as 
will not admit of ſuch a cariage from place to place to ſeek out the 
perſon of the feoffor &c. there albeit the thing to be done be cor- 
poralt or tranſient , and not a locall thing, yet that is to doe it 
ſhall not be bound to ſeek out the perſon of the orher;-as for ex- 
ample, If an eſtate be made, on condition that the grantee ſhall 
deliver twenty quarters of wheat, or. ewenty load of wood to the 
grantor at ſuch a time, and no place is ſer for the doing thereof; 
in this cafe the grantee is not bound to-cary the ſame about to ſeek 
the feoffor or grantor, as he is bound to cary money, but before 
the day, the grantee is to know of che grantor where he will ap- 
point to receive it, and there it muſt be rendred. - And the like law 
is for the moſt part in conditions of obligations. | 

It is beſt therefore in all theſe caſes, and herein he that is to be 
the agent is to take care to have certainty of time and place ſet 
down in the condition for the doing of the thing that is to bee 
done, and the more certain it is, - the better it is for him. - 

If a leaſe be made, on condition that the leſſee Thall pay tothe 


leſſor all ſuch ſums of money as the leſſor ſhall lay out in ſuch a other matters 


buſineſfe; in this caſe the leſſor muſt firſt tender to the -leflee a note 
of the charges before the leflee is bound to pay, and untill this be 
done the condition cannot bee broken, And afcer a note is given 
alſo, he ſhall have ſome reaſonable time to provide the moũey. 
And it he tender him a note of mere then in truth be doth lay our, 
the leſſee ii he know it, may pay ſo much as is laid out, and he may. 
refuſe to pay any more. - 

If lands be granted, upon condition that A ſhall make an eſtate 
of lands at the charges of B; in this caſe A muſt doe the firſt act, 
viz, 'notifie to what aſſurance he will make befote B is bounds 
to tender the charges. 


If a feoffment be made, on condition that the feoffee ſhall give ſo · To gdiver WO 
much houſhold ſtuffe to the feoffor,or ſo much mony for it as it ſha} hold ſtuffe, or 3 


be 


Has... 


To pay ren 


To deliver 
or corn, 


Totabe an 
are: 


money, 


To dlenſe 
. ditches. 


To dwell in 
the houſe, 


To give goods. 


Nat to diſturb 


To pay rene, 
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be rated ut by two indiſſtrent tochis epd tg ba choſe a 
ſeems id this caſr the election of the :xwo men muſt be by the 


but if the words be by two perſons to be indiffe rently choſen then 
the election ſhall be by both parties, for in the firſt caſe the word 


Indifferent doth goe to the praiſing not to the as. 

If a feoſſement be made of a ground, on condition chat the feof- 
fee ſhall rake the ditches, in this caſe if the feeftee doe it once it is 
a ſufficient performance of the condition. And yet if a man grant 
a houſe for life, on condition that the leſſee ſhall dwell and be teſi- 
dent in the houſe during the ſaid tetme; in this caſe it is not ſuſſici- 
ent chat he dwell in it once during the terme, but muſt doe ſo all 
the terme or elſe the conditions is broken. 

If anannuity be granted of tenne markes per Annem to a man, on 
condition, or till he be promoted to a benetice by the grantor, and 
it is not ſaid of what value the benefice ſhall be, in this caſe it ſhall 
be taken for a benefice of as great value, and of as goed an eſtate as 
the Annuity is, ot herwiſe the grantee may refuſe it, and yet his An- 
nuity ſbajl continue. my 
4 a fcofimenc be made on — that on _ ſhall - all 

is goods fuerint, ot give al his Pikes in his pond {+ que fuerint; 
— e words ſhall be taken in the preſent. tenſe, for the 
goods and Pikes that ave at the time of the grant. But ifa feaffe- 
ment be on condition that the feoflee ſhall give all his goods in 
London þ que fxerint, that did belong to IS, in this caſe the words 
ſhall be taken in the preterperfeR tenſe. 

If one make a leaſe of the Manor of Dale (wherein is a wood 


; * 


called Dale wood) excepting all the woods and underwoods grow- gate 


ing in Dale wood and all the great trees growing elſewhere, and 
this is upon condition that ifthe leſſee (hall diſturbe the leſſor to 
cut and ſell the wood and underwood excepted the leafe to be 
void; in this caſe it ſcemes the condition ſhall extend only to the 
wood and underwood in Dale wood and not to the trees elſe- 
where: but if the words of the condition be ¶ ſhall diſturbe &c. to 
cut &c. the wood and underwood on the premiſſes] contra. 

If one grant land rendring tent at the Feaſts of S. Michaell and 
our Lady day or within a moneth after, on condition that if it be 
behind after the Feaſts and daies limited by the ſpace of eight 
weekes that the leaſe ſhall be void; in this caſe the eight weckes 
ſhallbe accounted from the moneth which is the twenty eight day 
after the Feaſt. 

If the condition be made in the copulative and conſiſt of divers 
parts, every part muſt be obſerved or the condition will not be per- 
formed. But when it is made in the disjundive, if any part of it be 


obſerved it is a ſufficient performance oſ the condition. And thete- 
fore if a feoffement be made, on condition to reinfeoffe and pay 


twenty 


— 


Dier 142. 


made in the copakcive and disjunctive both, it thail be taken in the 1 
7,” condicionthartheſaid A and on any child beteten them ſhall 


tao e heire of A and it auſthe ewenry ſhillings for every proviſo: , 
et mut otherwise © iv of a collateral act... 0 


u it is by theſe words, { that the eſtate ſhall be void, or that the 


e terak and take the profits of x ie td e =... , >. 


1 . ” uy ; 
at 


. " do reiafeeffe but i oy th ty 
Ede caſo the condition'is broken. Bus ifithe condition 


to ttinſeoſfe dt pay twenty pound and the feoffee dot ont of 
them; it is a good performance of the condition. And when it is 


disjanctive ai a laaſte be made td 4 ind I his wite; on 
Jo long live ; this ſnall be taken in this ſenſe if the huuband. wife or 
child ſhall loug live, ſo that the leafe-fhall not be determined by 
the deach of the husdand or wife none. I there be: two provifocs 
in two ſevrrali indeatures of co of ſexeratbManors to Jf - 
and I char if che feoffor pay ortender twency ſtullinꝶa 20 Aan 
or the heites of A chat the Co ſhatl be void, and A4 
die; in this cafe tendet to B is not ſyfhcient, and it mult be made 


If che words of a condition be rhis, chat upon ſuch 2 — — 
the patty ſhalſ enter and reraice the land untill the thing be done 


cc. in this caſe aud dy cheſe words the eſtate is aot determined as 


ran- 
tor ſhat tees ter, ox the like, JAnd in theſewords there ia — 
ulſo to be obſerved} for if che words be tlat upoa fack d contingent 
the eſtate ſhall ceaſe and be vdid, and it be a leaſe for years to which. 
the condition is annexed, the eſtave is iſe ſaſto void without entry 
or claime and can never be affirmed: afterwards; but if abe words 
oſche cloſe of the condition - be, that the feoffor, le for; &. ſhall 
rente, without any other wordsralbeit it be in alleaſe For eam yet 
de leaſe is not void dncillke hack made #6 ctuaſt rrentth. N in 
doth cafes i the eſtate to be avoided be an eſtate in ſee/ or bor like, 
i is only voidable by the breach of che condition, aui muſt be made 
void by entry or Claime; and wmill-rhis be done the grantot can 
make no he eſtate of the land; But in chu firſtcaſe heſOre the par. 


pledge utill rhething de done agreed upon in the eondtiom and 
then the other party (Hal kee che land againe, Ste mote imthe 
next queſtions, And e Nun. 5. Covenant Numb, 6c? 
Tube words ef a nt muy be performed and nt che incone, n for 
and the ittent may be Performed and not thewords and den on dall be fag 
for the moſt part 4 condition is performed when the intent and be | 
weaning of it's obſerved; And therefore if a ſeoſſement be made, Or nor. 
on condieion that the feoflee or his heires ſhull make an eſtate to . Wben the a 
he feoffor and bis wie in teile before ſuch « dy, And before the bebte done 

day the huſband die, and then he make an eſtate as neereꝶ avhe me tes themſelve 
vix · to the wife for life without impeachment of waſt and after 


to the beires of the body eſ rhe husband; this is a good perſot— eſtate. 
mance 


9. When and a 
how a Condi- 
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ſhall make a of land; and be make _aleaſe of the land 
firſt, and then a releaſe to the leſſee and his heirs ; this is tnt 
and 2 good performance of the condition. | | 
If « Coffement. be made, on condition that if che feoffor or his 
hoites pay teane pound by a day the ſcoffement to be void, and the 
ſeoffor befone the day doth commit treaſon and is executed and ſo 
—— — wg tr — the — — reſtored, 
and he at ay pay the money; in this caſe this is a good 
— rv 4 4 there: way once a diſability, 90 as 
iheretofosc one had made x f ent, on condition to-reinfeoffe 
by a day, and before tho day the feoffee had entred into Reli gion, 
and then had been dearaigned, and at the day had made the feoffe- 
ment; this had been a good performance of the condition. 
Ia feoffement be made, upon condition that if the feoffee ſhall 


: To pay money. 


paid the land: to him and his heit, otherwiſe that the feoffor ſhallteenter, 
vpona conditi- or. if it be made on condition that the feoffee ſhall pay tenne 
pound to the feoffot ſuch a day; and before the day the feoffec 
ſell the land; in this caſe the ſeller or the buyer either of them may 
tender the money at the, day, and this will be a good performance 
of the condition, ſor he that hath intereſt in the land on the one 
ide, or in the condition as party or privy on the other ſide may 
render and performe — ion to — the eſtate. 

If lands be mortgaged, (or which is all one) if a feoffement be 
made of lands on condition that if, the gor ot feofſor pay 
tenne pound to 
void, & the day the mort ꝑagor ox ſeoffot dieʒin this caſe the 

| beite or executor of the feoffor, the Ocdinary, the Gardian in Chi- 
valry ar Socage of the_heire of the ſeoffot, ot any other by either 
D oftheit commandement precedent ot aflent ſubſequent may pay 
this money i, theday, and payment. or; render of jt by cicher of 

” Tetament, Men at the days a good pe c of che condition. And ſo 
N Alſo it ſeemes is the law upon a deviſe of land to / & paying to 
2 I twenty pound; if 7 $ die his heire or executor may pay the 
Lr- 2.7! twenty pound, and this is a .gaod performance of the condition. 
-ipo0- <1  Rupin thiſe caſes if a ſtranget of his one head without any ſuch 
4 * We cmandemeat ot agegement pay the tenne pound; this will be 
F441 Bll performance of the condition. And yet perhaps if the par- 
= 879 that is to pay it be an Ideot; the payment or tender by any one 
t : an his behalfc ſhall be a good performance of the condition, And 
if a feoffement be made, on condition that if the feoffor pay tenne 
pound co the feoffee that the eſtate (hal be yoid,8 no time is ſet for 
the goyment of this ons & the feoffor die before any payment or 
er made; in this caſe his heire cannot tender it and ſo perform 

the condition. | ; If 


0, 
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pay to the feoffor tenne pound ſuch a day, chat then he ſhall have =; 


ſfeoffee ſuch 2 day that then the eſtate ſhall be co 
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lee demie, on condition chat if the feoffor bd 

I pay tente r — 

feoffor die before the uy J alone" pay it; this is 2 good: 

performance of the condition. ä 

I. a ſeoffement be made; on condition that if the feoffor pay to 
the feoffee or his heires tenne pound fach a day, and before the day 

+ the feoffee doch grant the land away to another; in this caſe the 

money may be paid to the feoffee himlelfe, or if he be dead to his 

heires, and this payment is a good performance of the condition. 

And if the words of the condition be ¶ That if he pay to the feoffee, 


his heires es Re. ] in this caſe payment to either of them is 
7 good prformmes of the condirion; Co if in this caſe the feoffee. 
make 2 feo nt over, it is in the election of the firſt feoſfor to 
* pay the money to the firſt or ſecond feoffee, and if the firſt ſeoffee 
* die, to pay it to his heire or the ſecond teoffee : — — to 
ä - + - an executoror adminiſtrator in this caſe is not — performance. 
And yet if the words of the condition be, that iſhe pay to the feof< 
fee [without words, heires,executors-&e. Jeenne pound ſuch a day, 
in this caſe the payment may be made to the-executor or adminſtra- 
tor of the ſeoffee after his death, and ſuch a payment is a ſufficient 
erformance of the condition: And if the words of the condition 
[that if the feoffor pay to the ſeoſfee, his heires, executors or ad- 
miniſtrators &c. I in this eaſe payment to either oi them is a good 
performance of the condition. But payment to an aſſignee in this 
caſe is not good. And if the words be, that if be pay to the feoffee 
and his heres &c. in this caſe payment to his executors or to his 
aſſignes-is not a good performance ofthe condition. So that in 
all theſe caſes it ſeemes for the perſon to whom payment is to be 
made the words of the condition are preciſely to be purſued: - ; 
Rſs Jac.s.. Tf a feoffement be made, on condition chat if the feoffor ſhall To tender 
keak, tender twelve pence to the feoffee ſuch a day the feoffement to bo money.: * 
void, and afrerwards the feoffee is diſſeiſed of the land, and after 
the feoffor doth tender the twelve pence to the feoffec at the day; 
this is a good performance df the condition. 
dic 69. If a feoffement be made to two men, on condition that they 
«Es, ſhall reinfeoffe the feoffor, or make a leaſe to him by a day, and be- 
fore the day one of them die, and the ſurvivor: doth reinfeoffe, op 
7 make the leaſe; this is a good performance ob the condition. And 
ſo alſo ir ſeemes the law is if both the feoffees-be living, for. by his 
OwNe acceptance it ſeemes be hath diſpenſed with the condition 
and ſo cannot enter forthe breach oſ it. 0 
Ia ſeoffement be made on condition that tha ſeoffes ſball-infe+ - 
ue, coffe the feofforof the Manot of Duld by ſuch at 
Minor to a ſtranger, and then at th time a 
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ppointed grant Way to a * 9 
parcell of the Manor, and — doth make a feoffement of the | 
nor to the condition; this is +09 dens 
the condition. And if afeoffement. ition 
feoffers or leſſtes in cruſt r land . 
it, and ſome of them only doe grant this Annvity} 3 this is no = 

e of the condition 

If there be a ſeoffement onda upon condition that the feoffee . Elan 
ſhall Make a ltaſo of land to — for liſe, the remainder to 
II im fee; und che feoffee make a leaſe to the feoffor for life, and 
afrer by anoveher: deed doth grant the reverſion to I 5, this is 4 

of the ition. 

If a feoffment be made upon condition that the feoffee ſhall pur-, Per sea. 
chaſe lands or tenements to the value of twenty pound per Annum, 2 12 
aui he purchaſe 3 rent commoa, or any ſuch like thing to that value Dicr. ij. 
chis ĩs a good performance of the condition. But if in this caſe the 
feoffee and another purchaſe ſo much land together jointly; 
this is no good performance of the condition, So if che feoffce a- 

— lands to the valut of twenty pound per Adu, and 

there is 6 tent iſſuing of it which muſt, be deducted ; this is no 
performance. And yet in theſe caſes, if the ranger Join- 

denunt releaſe to the feoffee all his tight in the land, or the grantee 

of the rent releaſe to him the rent before the time ol the perform- 

ing of the condition the condition is well performed, in both caſes. 

Tauss valet terra quantars venti poteft, And if one make a ſeoffe- Perk.Sed. 

ment in fer, on — that if, the feoffee purchaſe land to the 

value of twenty ſhillings, the feoftement ſhall be void, and after 

the feoffee diſſeiſt another man of land to that value: it is faid that 

by this the condition is performed, Sed quere. And that if be recover 

ſo much land in value in an action: chat this is no-perfonmance of ; 

the condition. Sed vere. For this ſeemes to mea better perfor- 

mance of the condition then the former. 

If lands be granted, on condition to pay money, and the money Pier 181. 
is tendred according to the condition, but eicher no — b ready — 
to reteive it, or it isrefuſed 2 — — MW 
condition. And after a man hath; once- refuſed the — — Los. 
dred co him according ro che condition, he hath ho remedy in law 
to recover it except it be monty lent upon a mortgage, 4 And if Belas. 4 
the payment be made part uf ic with counterfeit Coine, and the cir.coine. 
. ——— > And far the dey 2o8' 

co A at Lina. 
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greement is allowed, and the 
n good ance of the condition. © 30 if the party chat is to 
receive it accept and take new ſecurity by bond or ſtatute for the 
money: this is a good performance of the condition. 4 And ſo in 
moſt eaſes, when by a condition a thing is to be done one way, and 
th be done to the party to the condition himſelſe and not to u 
ſtranger, and he doch accept it another way: this is a good per- 
formanceof the condition. Yo/i45 nos fit injuria.But if the thing to be 
done be to be to a ſtranger, & one that is no party to the condition, 
auck it be done ia any other manner, aud he accept thereof : this is 
no petformance of the condition. And ſo alſo if che time of doing 
the thingbepaſt, as fone make a feoffement to me; on condition 
that ifhe pay me tenne pound ſuch a day the feoffement (hall be 
4 93, void, and hedorh not pay me at the day, but doth die, and after 
A by zgreement between his heire and me he doth ꝓay me the tenne 
a, Sound, and I receive aad accept it, und thereupon I ſuffer him to 
f enter ind hold the land: ia this caſe the conditio is not performed 
but I may enter upon him and out bim notwithſtanding, 
EF the mortyagor pay the money according to the condition, and 
4. aſter the mortgagee deliver it to the of as his own money, 
the co kin poet Nr mortgage diſcharged notwith- 
"Tt S207 523 Dig git ni lo . cit 
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pre the executors or adminiltrators of 7 J tenne pound the 

ffement ſhall be void, and I & die, and the tenne pound is paid 

x tothe executors of I & according to the condition, but it is covi- 

nouffy-done. 3. there is a private a at that che feoffor ſhall 

avenlt, or pate of his money © this pay ment in this caſe is 

no good rmance of the condition, hut that t that muſt 

de a performance of a condition in this caſe to ſetch lands out of 
the hands ofan heice muſt be real! full and effectua . 21 

a feafe be made, on condition that che deſſee ſhall get ehe 

good will 'of & and the leſfor doth dme d S firſt and acke 

E good vl and he dene it him, and vſtot when the leſſee doth 

rale it he doth . grant it him; in chis caſe the condition · is perfor- 


med. So if ehe conditionbe, chat he ſhall get his good will by ſuch 
24, and at the fiiſt being deſired he devierh it, hut afterwards 


and before the day he doth; gtent it. Ad yo if uo · day betet, and 
he defire his goodwill and I & denicth leand aſterwards he doth ę 


his good will ; it feemes this is no. performance of the condi 
non. | 
kts. Ikxbete be cwo thingy imvthe-copulative do be done by the con- 


A tition, both muſt be done viſe the oe not 5 
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pay tenne pound at Michaehmas the ſeoflement ſhall be void, 
| and before the day the feoffor die, and I S pay the money ; this is a 
12 - A good. performance of the condition. But if the feoffor be living 
der. contra. 
3. When the if a feoffement be made on condition to make an eſtate to a 
ac is tobe ſtranger by a day.and before the day he die; in this caſe if an eſtate 
- donetoa be made as neere the condition as may be it is ſufficient. 
| — * If a feoffement be made to-7 ꝙ on condition that he ſhall ic- 
— feoffe / D and his heires; and 7 doth tender the ment to 
Tender. I D and he doth refuſe to take it; this is no performance of the con- 
dition in this caſe. But if it be to be done to the ſeoffor himſelſe 
contra. And ſo alſo it is, if the condition be to make an eſtate taile, 
or any leſſer eſtate to a ſtranger, and he tender it and the ſtran- 
ger refuſe it:; this is no good performance of the condition. 
And ifs feoffement be made, on condition to reinſeoffe the feoſ- 
for asd his wife in taile the remainder co # 1n fee, and be tender 
it to the wife only and not to him in-remainder; this is no good 
performance of the: condition, | ; 
And the ſame law for the moſtpart is in conditions of obligati- 
ons. See more in Obligations at Numb. g. 
10. Whata& ſhall If a feoffement be made, on condition that the feoffer ſhall not 
be abreachofa infeoffe I & ofthe land, and the ſeoſſee doth make a fe [Y 
Condition i JIS and D; this is a breach of the condition. And ſo allo it is 
——— pane to — — that he ſhall 
ien to IS. Quando aliqnid prokibeter fieri diretto probibeter & per 
|; And yet ii — the caſe beſoxe alien to I D and 
ö afrer he doth alien to IS, this is no bteach of che condition. And if 
Not to alien. the condition be, that the ſeoſfee ſhall not infeoffe / & and he die, 
and his heire enfeoffe 7 , this is no breach of the condition. 
4 fa leaſe for years be made, on condition that the leſſee ſhall not 
aſſigne, or alien, the term, ot the land during his liſe withouc the li- 


licence; this is a breach of the condition and ure oſ the eſtate. 
But if he make anexecutor of his will only, this is no breach. And if 
the condition be that the leſſee ſhall not alien, and he die, and his 
EXccutor alien, this is no breach of the condition, And if the condi- 
tion be that the leſſee ſhall not alien but to his children, and the 
leflce by will deviſe it to his executors ; it ſeemes chis is 2 breach of 
the condition. So if he deviſe that A his ſonne ſhall have his term 
after his wife, and doth make A his ſonne his executor; it ſeemes 
this is a breach of the condition. But it he doe not make A his exe- 
.cutor cantra. And in caſes of deviſe albeit the executors doe not 
fiens yet che condition is broken, as in caſe where a reverſion is 
ted on condition that the grantee ſhall not alien it, and he 

ien it, but no atturnement x to this grant; yet it ſeemes this 
* . 15 
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is a breach of the condition. And if a leaſe for years be made, on 


condition that the leſſee or his aſſignes ſhall not alien, and the 
leſſee doth make his wife his Executrix, and ſhee doth take ano- 
ther husband, and he doth alien it; it ſeemes this is a breach of 
the condition and a forfeiture of the eſtate. But if a leaſe be made 
on condition that the leſſee ſhall not alien without the licence 
of the leſſor, and after the leſſot die, and the leſſee aſſigne, or 
the leſſee die and his executors or adminiſtrators aſſigne; this is 
no breach of the condition in either of theſe caſes, So if a leaſe 
be made, on condition that the leflee ſhall not alien the terme 
during his life , and he makes an executor, but doth not deviſe 
it to him; this is no breach of the condition. And if a leaſe be 
made, on condition that the leſſee his executors or aſſignes ſhall 
not alien the terme to any perſons without the licence of the 
lefſor but to the wife or one of the children of the leſſee, and 
the leſſee die, and his executors alien to one of the children of 
the leſſce and he alien to a ſtranger without licence; this is no 
And if one make a leaſe of a houſe and 
land, on condition that the leſſee ſhall not parcell out the land 
ot any part of it from the houſe , and the leſſee doth grant all his 
rerme in the houſe. and part of the land , and doth keepe the 
ceſt, and after doth leaſe that part alſo ; this is a breach of the 
condition, ; | 

If a leaſe be made of a houſe , on condition that the leſſet ſhall 
not ſuffer any woman great with child to harbour or lodge in the 
houſe ſix daies afternotice given by the leſſor, and the leflee doe 
ſufter any ſuch perſon after notice given, albeit the leflor con- 
ſentto it; yet the condition is broken. But if the leſſor doe nolens 
volens keep ſuch a woman there againſt the mind of the leſſee; 
this is no breach of the condition. 

If a leaſe be made, on condition that if any waſt be done 
the leſſor ſhall reenter ; in this caſe if the houſe fall by a cempeſt , 
this is no breach of the condition, for this is not waſt: but if it 
be uncovered by tempeſt , and the tenant hath a convenient time 
to repaire it, and doth not, but doth ſufferthe timber to periſh 
for want of covering ; this is a breach of the condition and the 
leſſor may enter and put out the leſſee. * And if a leaſe be made, 
on condition that the leſlee ſhall not doe walt, and he ſuffer 
waſt to be made in decay ofthe houſes &c. it ſeemes the condition 
is broken, Sed quere. 

If a leaſe be made, on condition that if the leſſee be minded 
to ſeli his eſtate the leſſor ſhall have the firſt offer thereof, giving 
as much as another will give; in this caſe if the leſſee doth not 
give notice when he is minded to fell it he doth breake the cop- 
dition: but if when he is minded to ſell * doth tell the — 
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of bis purpoſe and what he is offcred for it, and the leſſor doth 
either ſay he will not have it, or that he will not give ſo much 
for it, or doth not accept it, but doth delay &c. and then the 
leſite doth ſell it to another: this is no breach of the condition, 
neither is he bound ro waite upon him in this caſe. 

If a feoffement be made, on condition that the feoffee ſhall 
make a feoffement in fee, gift in taile, leaſe for life , or years 
of the land to the feoffor, ortoa ſtranger by a day ; and before 
the day the feoffee doth diſable himſelſe to doe it, either by 
making ſome eſtate ofthe ſame thing to ſome other perſon in taile, 
for life, years, in preſent or future, or for one yeare , ot by ta- 
king a wife whereby ſhee may be intitled ro dower, or by ſuffer- 
ing a recovery of the land, or by granting of any rent, Com- 
mon, or the like, or by cntring into any Statute &e. or by ſuffer» 
ing any Judgement to be had againſt him, or by doing any o- 
ther ſuch like act, whereby he cannot convey the land according 
to the condition in the ſame plight, quality and freedome it was 
at the time of the conveyance made: in either of rheſe caſes the 
condition is 5pſo fatto broken. And albeit the land be afterward 
diſcharged and the party againe enabled before the day toper- 
forme the condition, yet this will not ſalve the breach. And fo 
alſo it is of a limitation. But when the condition is to be 
ed of the part of the feoffor or grantor, there diſability before 
the time will not hurt ſo as he be againe enabled at the time. And 
ſo alſo it is when the condition is to be performed ofthe part 
of the feofice , and there is no certaine day ſet for the perfor» 
mance of the thing, for in this caſe albcie he be once diſabled, 
yet if he be aſterWwarde againe enabled, and doe it within the 
time that the law doch give him to do it; in this cafe the conditi- 
on is not broken. And ſo alſo it is, iſ the ſeoſſee be diſſeiſed, and 
during the diſſeiſin, he doe any ſuch act as before ; in this caſe 
before his entry this is no breach of che condition, for till then 
the charge doth not binde the land. And fo likewiſe it is when 
the difability doth proceed from another cauſe, as where one 
doth make a feofement on condition that the feoffee , ſhall re- 
infeoffe before ſuch a day, and before the day the feoffor diſſeiſe 
the feoſſee and keepe him out till the day be paſt, or one doch 
make a feoffement, on condition the ſcoffee (ſhall marry I be- 
fore ſuch a day, and before the day the feoffor himſelſe doch 
marry her ſo that the feoffee cannot performe the condition ; in 
theſe caſes the condition is not broken. 

If ane make an eſtate of lands (held in Capite ) on condition 
that he to whom it is made ſhalt imploy the profits thereof to 
divers charitable uſes, and he die his heire within age, by rea+ 
fon whereof the King hath the land during the minority of the 
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of the condition, 

If one make a ſeoffement of land, oficondition to teinfeoffe 
in convenient time, and the feoffee doth not ſo but doth make 
a leaſe to another ; this is a double breach of the condition, And 
the ſame Law is of a Deviſe by will in this manner, 

If a ſeoffement be made, upon condition that the feoffee ſhall 
make ſqme eſtate to the froffor, ot ſome other by a day, and the 
teoffee before the day ſay to him to whom the eſtate is ro be made, 


that he will never make the eſtate, notwithſtanding he doth make 


the eſtate before the day according to the condition; in this caſe 
it is faid che condition is broken. Sed quere of this, for it ſeemes 
if he really deny it before , and eftually performe it at the day; 
that this is a good performance of che condition. As if a leaſe 
be made of a houſe , on condition that the leſſee (hall not diflarbe 
the leſſor in the taking a way of his govds out of the bouſe, and 
when the pacty doth come or ſend to ferch them the leſſee doth 
only forbid them ; this in this caſe is no breach of the condirion, 
and it was agreed in this caſe that words wichour ſome deeds, 
as (hurting the doce againſt them, forcible reſiſtanee, or laying 
ot hands upon them, or the like ate no breach of ſuch a conditi- 
on. And it a leaſe be made, on condition that the leflor ſhall be 
foure times a peate in the hoaſe demiſed without being ouſted 
by the leſſce and the leſſee ſeeing him comming doch ſhut the dores 
or windowes againſt him; this hath been thought to be no breach 
of this condition. 

If a leaſe be made, on condition that the leſſee ſhall pay year- 
ly to the kflor during the terme tenne pound; iff this caſe f he 
faile of payment once, the condition is broken and eſtate for- 
feit. So if one make a feoffement in fee of land, on condition to pay 
tenne pound yearly to 7 S; if he faile onee the condition is broken, 

If a leaſe de made of a Manor in which are divers Copyholders, 
on condition that the leſſee ſhall nor moleſt, vex, or put out 
any Copiholder paying his duties and fervices ; in this caſe if the 
leſlee enter upon, and put out any one Copiholder, this is 2 breach 
of che condition. Bat if he enter vi & mit upon a Copiholders 
tenements, and there beate him only, or the like: this is no 
breach of the condition. ä 

If there be a condition to pay rent, and rhe leſſee Tet part of 


the land to other undertenants, or let all the land to another 


for part of the time, and he undertake the rent ſtill, and faile of 
payment: in this caſe the condition is broken and eſtate forfeit. But 
if chere be any covin and practiſe in the cafe between the firſt le ſſor 
2nd the leſſee, the undertenants may perhaps have reef inequity. 
If one make a leaſe for years of land, and then alſo make a ſe- 
oſſement in fee of the lands on condition that it the leſſee be _ 
L 2 d 


heire, ſo that tte profits cannot be employed; this is no breach 


To reinfecffe, 


To make an 
elt xe. 


To ſuffer one 
to take his 


goods. 


Toluffer one 
to com into 
a houle. 


To pay a years 
ly rent or ſum» 


To pay rent. 


To pay rent. 


To give adviſe. 


Mm. When a con- 
-ditior in law ſhall 


ſaid to be 


den. Oc not. 


Forfcicure, 


wats : * , ads 


© r b wy P . 
4 C — 


bed in bis terme that he ſhall have the fee ſimple, and he is diſturbed . 


the feoffor or by his meanes ; in this caſe the condition is broken 
and the leſſee ſhall have the fee imple, But if che diſturbance be by 
a ſtranger and not by the feoffor ot by his meanes or conſent; this 
is no breach of the condition. 

If a leaſe be made, on condition that the leſſee ſhall not be out» 
lawed, and he is outlawed without proclamation ; it ſeemes this is 
no breach of the condition, becauſe the outlawry is not good. 

If a condition poſſible at the time of creation become after im- 
poſſible in part by the act of God, and the party doe not performe 
that which is poſſible, the condition is broken. 

If a man make a leaſe for years on condition, and the leſſee doth 
not know of ir, and after the leſſot doth by will give the land to the 
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leſſee without condition, and the leſſec doth ſuch an act as is a breach | 


of the condition ; in thiscaſe the condition is noc broken, fur the 
leſſee muſt have notice of the condition ere he can breake him. 

If a leaſe be made rendering rent, on condition, chat if the rent 
be not paid within twenty daics the leſſor ſhall reenter,and the rent 
is not paid; in this caſe the condition is broken, but the leſſot can- 
not enter untill he hath made a legall demand, and if he die be tore 
he doe it, his heire ſhall never take advantage of that breach, but ic 
is diſcharged for ever. 

When an act is to be done in time convenient, or otherwiſe, and 
the party doe it not by the time appointed by law; the condition is 
broken. 

If one grant an annuity pro conflio impenſo & impendenas, and the 
grantor require adviſe, and the grantee refuſe or neglect to give it: 
this is a breach of the condition anda forfeiture of the eſtate. And 
if the deed be, that he ſhall goe to ſuch a place co give counſel, and 
he require him to got thither and he refuſe it, this is a forfeiture of 
the eitate. But if he refuſe to goe with him to another place, or give 
counſell to his adverſary being not required to give counſcl to him, 
this is no breach of the condition not turfeiture of his annuity. And 
if one had heretofore deviſed his land to be ſold by his execucors, 
& to have been diſtributed ſor his ſoule, & the executors had not ſold 
it in time convenient, or had taken the profits to their own uſe: this 
had been a breachof the condition. Sce more in the lalt foregoing 
diviſion, and in Obligation Numb. 10. Covenant Numb. 7. The ſame 


law is for the moſt part of conditions of obligations. Sce Obligation 


Numb. 10. 

Every particular eſtate hath a condition in law annexed to it, and 
therefore if tenant for life in dower, by the courteſie, or after poſſibi- 
lity ofiflue extinct, leſſee for years, tenant by ſtatate merchant , elegit 
or the like make any abfolure or conditional eſtate of the lands they 
hold in fee ſimple, fee tail, or for life & give livery of ſeiſin thereupon 
or levy a fine Sur conuſance de droit, ot ſuffer a recovery of the land, 
or 
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ture of their eſtate. Alſo if any ſuch tenant (except tenant in taile 

ſibility of iſſue extinct) doe waſt in the lands they doe 
ſo hol; this is a breach of the condition in law and a forfeiture of 
their eſtate in ſo much as the waſt is committed. But if an Infant 
or feme covert that hath ſuch an eſtate ſhall make any ſuch eſtate 
&c. this is no breach of the condition in law. And yet if ſuch a 
perſon doe waſt, this is a breach of the condition in law, And 
ſo alſo if any ſuch perſon bean officer and doe any thing which 
is a cauſe of fotfeiture in another; this will be a ſorfeiture in him 
or her alſo, | 

If any keeper of a Parke without warrant kill any Deere, fell 
or cut any wood and convert it to his one uſe, pull downe the 
lodge or any houſe within the Parke uſed for hay for the Deere, 
orthe like ; this isa breach of the condition in law, So alſo if a 
keeper ſhall not looke to the game, but the Deere be killed by 
his default, and damage come to the Lord; by this alſo the con- 
dition is broken, But the not attending upon ſuch an office for 
two or three dayes if the Lord have no ſpeciall loſſe thereby is no 
cauſe of forfeiture. 

Offices that are forthe Adminiſtration of Juſtice, or of clark 
ſhip in any Court of Record, or concerning the Kings treaſure,- 
revenue, account, alnage, auditorſhip &c. have alſo conditions 
in law annexed to them, and therefore if ſuch officers ſhall ſell their 
offices or miſdemeane themſelves in their offices: by this the con- 
dition in law may be broken and they may forfeit them, 

As no man may create or annex a condition to an eftate but he 
that doth create the eſtate it ſelfe, ſo neither can a man give or 
reſerve the power, title or benefit of reentry and avoidance of 
an eſtate upon the breach of a condition to any other but to him, 
or them, or at leaſt to one of them that doth make the eſtate, his 
or their heirs, executors and adminiſtrators '&c. for it is a rule 
of the common law, That none may take advantage of a condition 


but parties and privies in right and repreſentation, as heires, exe- 


cutors, &c. of naturall perſons, and the ſucceflors of poli- 
rique perſons : and that neither Privies nor Aſſignees in law, as 
Lords by Eſcheate, nor in deed; as grantees of reverſions, nor 
Privies in eſtate, as he to whom a remainder is limited, ſhall take 
benefit of entry or reentry by force of a condition. And there- 
fore if a man had made a leaſe for life reſerving rent, on condi- 
tion that if the rent be behind the leſſor, his keires and aſſignes 
ſhall reenter, and after had granted the reverſion to a ſtranger; this 
grantee ſhould not by the common law have had benefit by this 
condition, But it the leſſor had died, his heire or the Gardian 
in Chivalry or Socage of ſuch an — if he * 
3 an 
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and inward might have taken advantage by the condition. And 
if one had been poſſeſſed of a leaſe for years, and had granted 
his terme upon condition and had died; his executors or admi- 
niſtrators might have had advantage of this condition, 

And at this day the law is (till the fame as touching Privies in 
blood, for an heire ſhall take advantage of a condition, thongh 
no eſtate deſcend to. him from the Anceſtor, And therefore if one 
be ſeiſed of land of the part of his mother, and he make a feoffe- 
ment in fee of it, on condition, and die, and the condition is 
broken; in this caſe the heire of the part of the father ſhall en- 
ter, but as ſoone as he hath entred the heire of the part of the 
mother ſhall enter upon him and enjoy the land. And if a man 
be ſeiſed of land in the right of his wife, and he make a feoffe- 
ment in fee of it, upon condition, ad die; the heire of the 
husband ſhall enter for the condition broken , but the wife ſhall 
have the land. And fo alſo is the law as touching Paivies in right 
and repreſentation, for Executors and Adminiſtrators hall take 
advantage of a condition now as heretofore. And fo alſo ſhall 
the Sueceffors of a Deane and Chapter, Biſhop, Arch-deacon, 
Parſon, Prebend, or any body Politique or corporate, Eccle- 
fiaſticall or Temporall ; theſe ſhall take advantage of conditions 
as heretofore they did. So allo the law is the ſame as touching 
Privies in law, for they ſhall no more take advantage of a con- 
dition now then heretofore. But as touching grantees of rever- 
fions and Privies in eſtate, there is ſome alteration made of the 
Law, for by « new jaw. — ided, That all perſons which 
ſhall have any grant of rhe King of any reverſion & c. of any lands 
— which pertained to Monalteties & c. as — all _ per- 
ons being grantees or aſlignees &c. to or by any other perſon 
or perſons * their heires, executors, ſucceſſors and aſſignes, 
ſhall have like advantage agaiaſt the feoffees &c. by entry for 
not payment of rent, or fer doing waſt, or for other forfei- 
rure — as the ſaid leſſors or grantors themſelves ought or might 
have had. 

And for the true underſtanding of the ſenſc of this Statute 
and the ancient Common law further touching this point, 1, Theſe 
divetſities muſt be obſerved to be taken betore the Statute which 
take place ſtill. 

1. Between a condition that doth require 2 reentry, and a li- 
mitavion- that dorh p/ſo facto determine the eil ate without en- 
try, for albeit a firangee might not take advantage of the firſt 
— take advantage of the laſt by the Common law. And 
therefore i a man at this day make: a keaſe to another quov/que, 
ov until / & come from Rowe , or if a man make a leafe to a 
woman — IGAAGANSS CUIASS 
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widow þ tand in pure viduitate vinerm, or if a man make | 
leaſe to another for one hundred years if he live ſo long, and then 
the leſſor doth grant the reverſion to a ſtranger; in all theſe and 
ſuch like caſes the grantee of che reverſion may take advantage 
of the limitation, far afcer the eſtate is ended by che limitation he 
may enter. | 2 

2. Between a condition annexed to a freehold and a condition 
annexed to a leaſe for years, for if before the Statute a man had 
made a gift in taile, or leaſe for life, on condition that if the do- 
nee or leſſee did not pay tenne pound by ſuch a day the gift or leaſe 
ſhould be void or ceaſe; in this cafe the grantee of the reverſion 
could not by the common law have taken advantage of the condi- 
tion, for it could not be void or ceaſe but by entry which could not 
be transferred to another. But if a leaſe for years had been made 
on ſuch a condition; a grantee of the reverſion might by the com- 
mon law have taken advantage of this condition, for the eſtate in 
this caſe was by the breach of the condition 5p/o facto void without 
enttie. But now the grantee of the reverſion ſhall have advantage 
of the condition in both theſe caſes. 

3. Between a condition in deed and a condition in law, for by 
the very common Jaw nat only the grantee of the reverſion but 
alſo the Lord by Eſcheat, may either of them have advantage of 
a condition in law for any breach in his owne time. 

2. TheſcReſolutions and Judgements upon the Statute mult be 
marked. 1. That the Statute is generall. and the grantee of the reve- 
ſion of every comon perſon as well as the King may take advantage 
of conditions. 2. That the Statute doth extend to grants made 
to the ſucceſſor of the King aſwell as to the King albeit he only 
be named in the Statute. 3. That he that comes to the rever- 
ſion by fine, feoffement, grant, limitation of uſe, common 
recovery, or bargaine and ſale, is ſuch a grantec as is within the 
intendment of the Statute, 4. That where the Statute doth 
ſpeake of feoffees &c. that it doth not extend to gitts in taile, 
and therefore if a gift in taile be upon condition, and aſter the 
donor doth grant the reverſion; this grantee ſhall never have 
any benefit of this condition. 5. That where the Statute doth 
ſpeake of grantees and affignees of the reverſion ; that hereby 
an aſſignee of part of the ſtate of the reverſion may take advantage 
of the condition, as if leſſee for life be, and the reverſion is gran- 
ted for life &c.or if leſſee for years be &c. and the reveiſion is gtan- 
ted for years &c, in theſe caſes the grantees of the reverſion ſhall 
have advantage of the conditions. 

* So if a leſſee for one hundred years make a leaſe for tenne 
years, rendring rent, with condition of reentty, and the firſt leſſae 
doth afterward grant his terme and eſtate to 7 S; in this caſe /$ 
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| | a leaſe be made of three acres reſerving rent upon condition , and 
. Prerogative. the reverſion is granted of two of the three acres; in this caſe the 
rent ſhall be apportioned , but the condition is deſtroyed except 
Arportionmẽt. it he in the Kings caſe, And yet a condition may be apportio- 
- ned by the act of law, ort by the wrong of the leſſee. As if a leaſe 
be made of two acres (the one of the nature of Burrough Engliſh, 
and the other at the Common law) upon condition, and the lefſor 
having iſſue two ſonnes dierh; in this caſe each of them (hall enter 
for the condition broken, And if the leſſee upon condition make 
3 a feoftmenc of part of the land; this doth not deſtroy the condi- 
4 — eV tion. There is therefore herein a difference between a condition 
that is compulſory, and a power of revocation that is voluntary : 
for he that hath ucha Power may by bis own aR extinguiſh it in 
parr, by levying a fine of part of the land or otherwiſe , and yet 
his power may remain for the reſidue as in the caſe of a limitation; 
but in the caſe of a condition he cannot doe ſo. 8, Such grantees 
as ſhall have advantage by this Statute, muſt be compleat grantees; 
And therefore grantees of reverſions by fine, or deed, muſt have-at- 
turnment ere they can take advantage of the condition, And yet 
if a reverſion be granted by fine to one that hath no atturnment, 
and he grant it to another that hath an atturnment ; in this caſe 
the ſecond grantee ſhall take advantage of the condition, albeir 
the firſt grantee ſhall not. And the leſſee muſt have notice of the 
grant of the reverſion, ere he in reverſion can take any advantage 
of a condition. And therefore it is, that if the leſſor bargain and 
ſell the land by deed indented and inrolled ( in which caſe there 
needs no atturnment) ; or if the leſſor make a feoffment of the 
land, and ſo out the leſſee, and the leſſee reenter (which is an at- 
turnment in law); the grantee or ſeoffee in theſe caſes cannot take 
advantage of any condition before he hath given notice to the leſ- 
ſee of this grant of the reverſion, g. Such as come in meetly by 
act of law, or paramount, as the Lord of a Villain, the Lord by 
eſcheat, the Lord that doth enter for Mortmain, or the like, ca- 
not take advantage of a condition within this Stature, And hence 
it ſeems it is that if leſke for forty yeares make a leaſe for thirty 
ſeven years on condition, and after ſurrender his eſtate to his leſ- 
ſor; that the ſurrendree (hall nothave advantage of this condition. 
10. Albeit the words of the Statute be generall, yet gratitces and 
ſhall not take benefit of every forſeiture by force of a con- 
dition, nor yet of all conditions, but onely of ſuch as are ary >" 
i. ſuc 


ad 


is ſuch a grantee and aſſignee of the reverſion Is ſhall take adyan- 
tage of the condition. 6. That as well mediate as immediate gran- 
tees. i. the grantees of grantees in infinitam ate intended within 
this Stature, 7. That a grantee of part of the reverſion cannot 
take advantage of a condition by this Statute. And therefore if 
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3. ſuch as are either incident to the reverſion, as for payment of 
rent, or for the benefit of the State, as for reſtraining of waſt, for 
cauſing of reparations, making of fences, skowring of ditches, pre- 
ſerving of wood, and the like. And of conditions that are colla- 
terall, ſuch grantees ſhall not take benefit. And therefore if the 
condition be for payment of a ſum of mony in groſſe, to reſtraine 
alienation, for the {livery of corn, wood, or the like, the grantee 
of the reverſion of the land fhall not have advantage of it by this 
Statute, for theſe remain as they were before the Statute at the 
Common law. 11. Such conditions as are on the part of the 
leſſor, it ſeems are not within this Statute ; And therefore if one 
make a leaſe for years, on condition that if the leſſor, his heirs or 
aſſigns, pay ten pound to the leſſee at our Lady day, the leaſe to bee 
void, & the leſſor doth grant the reverſion to a — before the 
day; it ſeems the grantee ſhall not take advantage of this; but the 
condition is gone. : 

If one make a leaſe for years rendring rent to him and his heirs, 
on condition that if it be not paid within fourteen days, that hee 
and his heirs ſhall reenter, and the rent is behinde , and the leſſor 
doth demand ir, and then die; in this cafe the heir may enter. But 
if he die before demand, the heire cannot make a demand, and fo 
take advantage of that breach of the condition, which was in the 
time of his Anceſtor. 

If a man be poſſeſſed of land for twenty years in the right of his 
wife, and he make a leaſe of it for ten years rendring rent, with 
condition of reentry for default of payment, and after the husband 
die; in this caſe the wife ſhall have the rent, but it ſeems ſhe ſhall 
not take advantage ofthe condition. 

If a leaſe be made to IS, on condition that if ſuch a thing be, 
or be not done, that the land ſhall remain to 7 D, or that ID ſhall 
enter; in this caſe 7 D ſhall never take advantage of this condition, 
either by the Common law or by this Statute. 

Regularly where a man will take advantage ofa condition, if he 
may enter, he muſt enter, and when he cannot enter, he muſt make 
a claim; for an eſtate of freehold or inhericance will not ceaſe with 
out entry or claim. And he that is to have advantage by the con- 
dition, may wave his advantage if he will, And untill fuch-entrie 


or claim made, the party that ſhould enter can make no good e- 
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the ſame words in the condition. And if one make a leaſe for years, 
on condition that if ſuch a thing be done, the leſſor ſhall recntes; 
in this caſe an entry is needſull to avoid the eſtate, 
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=— the condition; in this caſe the ſtate is not _reveſted in the grantor 
before a claim made at the Church in caſe of an Adyowſon, and in 


the other caſes upon the land. But in caſe where a man cannot 
make an entry or claim, there the law will not compell him to ir, 
And therefore if one grant land to another for five years, on con- 
dition that if he pay to the grantor within the two 2 years forty 
marks, that then he ſhall have the fee, otherwiſe but for tearm of 
five years, and livery of ſeiſin is made accordingly , and the gran- 
tee doth not pay this mony; in this caſe after the two years are paſt, 
the freehold ſhall be in the grantor without entry or claim, for as © 
this caſe is, he cannot enter, but he muſt out the leſſee of his term. J 
So if I grant a rent charge out of my land upon condition; when 
the condition is broken, the rent is extinct, and here needs no claim. 
So if n make a fcofiment of land to me in fee , on condition 
hat I ſhall pay him twenty pound ſuch a day &c. and before the 
day Llec the land to.himfor yeares, F rendring rent, and after the 0 


condition is broken; in this caſe he may retain the land without 
| entry or claime , and the rent is extinct. So if one covenant to 
h baud filed 20 the uſe of himſelf for life or otherwiſe , and then 

e after tothe uſe of © hers, with 4 proviſo gf revocation dc, and 
after he doth revoke it; in this caſe all the eſtates are reveſted in 


judged him without entry or claim. 
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4 # Condi 
red with the and ar the time of the making of the con- 
dition. Aud hence it is, that if there be any charge or incumbrance 
on the land, as if leſſee of land upon condition grant a rent 
charge out of the land, or enter into a Statute or Recogniſance, 
and the conuſee have the land in execution, and this charge is after 
the condition is made; in this cafe when the condition is broken, 
and the party doth reenter , hee ſhall by relation avoid the rent, 
ſtatute, and tecogniſances, and hold the land freed from them all. 
And if an eſtate be to paſſe by way of increaſe, upon condition, or a 
leaſe is to be made upon a condition precedent; when the condition 
is performed, the party ſhall hold his eſtate free from all after 
charges and clogs. And if a man enter for breach of a condition in * 
„ law, hee ſhall avoid all charges and acts done aſter that thing is 
done which doth produce the forfeirure , but he ſhall not avoid a · 
ny thing done before that time; for he muſt take the thing as hee 
findes it: as if a houſe or land belong to an officer in reſpect of 
his office, and he grant a rent out of it for his life, and then he doth 
ſorfeit ie; in this caſe the rent ſhall continue. And if leſſee for life 
of land grant a rent out of ir, and then make a feoftment in fee of 
the land; in this eaſe che rent ſhalleontinue, and the leflor cannot 
avoid. But if leſſee for life of land make a feoffment in fee oſit, and 
then grant a rent out of the land; in this caſe the leſſor ſhall avoid 
it. And if a leſſee grant a rent out of his land, and then doe waſt, 
and the leſſor recover the land, he cannot avoid this tent, but ſhall 
hold the land charged with it. But if the leſſee doe waſt fitſt, and 
then he grant a rent charge to a ſtranget out of the land, and aſter 
the leſſor recover the place waſted; in this caſe he ſhal hold the land 
diſcharged, And if leſſee for life make & leaſe for years, and after 
enter upon the leſſee for years, and make a feoffment in fee ; this 


Compe, ſhall not avoid the leaſe for years. And if a man make a leaſe for 


res, rendring rent with clauſe of entry for non payment, and 
the leflee doth make underleaſes of part of this land, and after the 
rent is unpaid, and the leffor doth enter; in this caſe he ſhall have 
all the land, and avoid all the under leaſes. But if there be any 
covinous practiſe in the caſe, the undertenants may have remedy 
in Equity, And ifa leaſe be made for life , the remainder in 
taile on condition; in this caſe if the condition be broken, both 
the eſtates be avoided. Er fe de fei Bur this generall rule 
doth faile in divers particulars : as if a man bee ſeiſed of land inthe 
right of his wife, and he maketh a feoffment in fee by deed inden-- 
ted, upon condition that the feoffee ſhall deviſe the land to the 
feoffor for life &c. and the husband dierh, and them the condition 
is broken; in this cafe the heir of the husband ſhall enter, and yet 
he ſhall not have the eſtate of the feoffor, for this doth preſently 
afrer his entry vaniſh away. So if a tenant in ſpecizH rail 3 
| * 
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fee upon condition, the ifluedieth, the condition is broken, and 
then the feoffor doth reenter ; in this caſe he ſhall have but an e- 
ſtate for life as tenant in tail after poſſibility of iſſue extinct. So it 
a leffee for life or years make a feoftment in fee on condition, and 
after doth enter for the condition broken; in this caſe he ſhall not 
be in inthe ſame courſe, for now his eſtate is ſubject to entry for for- 
ſeitute, though he be tenant for life ſtill. So if a difſeiſor be of 
certain land, and he die ſciſed thereof, and his heir is in by deſcent, 
and the diſſeiſee enter upon the heir, and infeoffe a ſtranger upon 
condition, and the heir of the diſſeiſot doth enter upon the feoffee, 
and the diſſeiſee doth ſuc a writ of entry ſ#r diſſeiſin, againſt the 
heir of the diſſeiſor, and doth recover and hath execution, and the 
feoffee on condition doth reenter, and after the condition is bro- 
ken; in this caſe the feoffor is not in in the ſame caſe, for now the 
difſeiſor cannot enter upon him as he might before. And in ſome ca- 
ſes the feoffor by his reentry ſhall be in in his former eſtate, but not 
in reſpeR of ſome collaterall qualities : as if tenant by homage An- 
ceſtrell, make a feoffment of the land he doth ſo hold in fee, on con- 
dition, and entreth for the condition broken; in this caſe it ſhall 
never be held in homage Anceſtrel again. And ſo if a copyhold 
eſcheat be, and the Lord make a feoffment in fee upon condition, 
and entreth for the condition broken; in this caſe the cuſtome an- 
nexed to that land is gone, So if there be Lord and tenant by fe- 
alty and rent, and the Lord is in ſeiſin of the rent, and granteth 
his Seigniory to another and his heirs on condition, and the tenant 
doth atturn and payeth his rent to the grantee, the condition is 
broken; the Lord diſtraineth for his rent, and reſcous is made, in this 
caſe the former ſeiſin ſhall not enable him to have an aſſiſe without 


new ſeiſin. If there be Lord and tenant, and the Lord diſſeiſe the 


tenant of the tenancy, and thereof doth enfeoffe a ſtranger on con- 
dition, and after the condition is broken, and the Lord enter, and 
the tenant doth enter upon him; in this caſe the Seigniory is not 
revived. 

If tenant in tail make a feoffment in fee on condition,and dieth, 
and the iſſue in tail within age doth enter for the condition bro- 
ken; in this caſe he ſhall be in firſt as tenant in fetſimple, and heir 
to his father, and then ſhall be preſently remitted : bur if he be 
of full age he ſhall not be remitted. 

If one make a feoffment of white acre and black acre, on condi- 
tion &c, and that he ſhall enter into black acre onely ; in this caſe 
upon breach of the condition, he ſhall enter into that part onely. 

If the words of a condition be, Thar if ſuch a thing be not done, 
the feoffor or leſſor ſhall enter into the land, and take the profits 
thereof untill the ching be done, or to the like effect; in this = 
n . 1 


ſue, and his wiſe dieth, and tenant in taile maketh a feoffment in + 
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; il abe ſcofivr or leſſor enter upon the breach of the condition, hee 


doth not avoid the eſtate, or get uny thing by his entry, but the 
poſieſſion-onely in the nature of a pledge, or a diltreſſe uncill the 
thing be done; And if the condition be for the payment of the 
rent, he ſhall hold the land untill he be paid the rent, And if tte 
words be C That the feoffor & c. ſhall enter and rake the profits, un- 
till chereof he be ſatisfied, or untill he be ſatisfied or paid the rent] 
inthe firſt cafe as ſoon as he is paid, either by the receiving of che 
profits, or payment of the rent behind, or both together; and in the 
laſt caſe as ſoon as he is paid the rent by the ſeoffee or leſſee, the 
teoffee or leſſee may enter again into the land. . 

It a condition be poſſible in his creation, and after become im- 
poſſible by the act of God, the condition is diſcharged and gone 
tor ever, and the eſtate is abſolute. As if a feoffment be made to 
me, on condition that I ſhall reinſeoffe the feoffor before a day, or 
on condition that | ſhall appear at Vrſtminſter in the Kings Bench 
ſuch a day, or on condition that I ſhall goe ro Pars about the af- 

fairs of the feoffor before ſuch a day, and before the day appointed 
it doth happen that I die; in all theſe caſes the condition is diſchar- 
ged. So il the condition of a feoffment be that if the feoffor or 
his heirs pay ten pound to the feoffee ſuch a day, and before the 
day the fcoffor dieth without heire; in this caſe the condition is 
gone. And if the condition become impoſſible in part onely, then 
it is diſcharged for ſo much onely, 

If there be Lord and tenant, and the tenant doth enfeoffe a 
ſtranger on condition, and the feoffee die without heir, ſo that 
the tenancy eſchear; in this caſe the condition doth continue, and 
the Lord mult hold it ſubject to the condition. 

Albeit a condition cannot be divided by the act of the parties, 
but it will be deſtroyed, yet it may be divided by the act of law; 
and therctore if a leaſe for years be made of two actes of land (the 
one of the nature of Burrovgh Engliſh; and the other at the Com- 
mon Law) on condition; and the lefſor having iſſue two ſons di- 
eth; in this caſe albeit the condition be divided, yet it is not gone, 
but doth continue ſtill, and each of them may enter for the condi- 
tion broken. But if one that hath a condition knit unto his rever- 
fon, grant part of his reverſion to a ſtranger x the condition is de- 
ſtroyed in all, for it cannot be apportioned by the act of the par- 
ties, as it may by the act of the law, or the wrong of the leſſee. 

A condition may be deſtroyed inthe very creation of it; as if 
one deviſe lands for life with. exprefle words of a condition, and 
not words of limitation, or words that may be ſo taken, the re- 
mainder over to a ſtranger ;. in this caſe the ſtranger cannot enter, 


neither is the remainder good, nor the condition effectuall. Or it 


may be diſcharged by matter expoſt fats : as in the examples fol. 
lowing, 
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— If one make a fcoffment in fee of land upon condition, 
and after and before the condition broken, he doth make an abſo- 
lute feoffment, or levy a fine of all or part of the land to the feof- 
fee,or any other; by this the condition is gone and diſcharged for 
ever. And yet if one grant a rent out of his land, upon condition, and 
aſter make a feoffment of this land, this doth not extinguiſh the 
condition. And if a fine in this caſe be levied in purſuance of 2 
former agreement; as if one by Indenture bargain and ſell his land 
to another, and in the ladentute there is a covenant that all other 
aſſutances ſhall be to the uſe of the bargainee, according to the rſt 
agreement, and the bargaine and ſale hath a condition annexed 
that the bargainee ſhall make a feoſſment of part of the land to the 
bargainor,& after the bargainordotk levy a tine to the bargainee in 
— — the rade 210; in th — ic condition is not 
ext ſaved by — agreement. And if one make a 

ment in fee of land upon co u. & after & before the condition 
broken, he doth make a leaſe for years onely of the land, or part of it 
to the feoffee or any other; by this the condition is ſuſpended for 
that time. And if the] feoffor aſter a feoffment made of land upon 


condition, enter upon all or part of the lane and be impleaded, 


and loſe it; by this the condition is gone for ever. And if he en- 
ter and hold the poſſeſſion onely ; by this the condition is faſpen- 
ded during his poſſeſſion, and if he hold the poſſeſſion fo long that 
the feoffee cannot perform the condition; the condition is d ſchar- 
ged forever. And if one mabe a feoffment of land upon conditi- 
on, and after and before che condition braken , the feoffer doth 
make a feoftment of all ar parc of the land to the feoffor ; by this 
the condition is gone. for ever. And if the feoffee make a leaſe for 
life or yeares onely of part of the land; by this the condition is 
{i —— — Ce — — — 
fee; leaſe for life, or years to aſtranger; this is no extinguiſiment 
nor ſuſpenſion of the condition. And if the rondiciee be to pay 
mony , or doe any fuck collatecall thing; if in rhis caſe the ſeoſſet 
make a leaſe to the {eoffor, this doth not ſaſpend the condition. 

If the feoffor or leſſor releaſe to the feoftee or leſſee all conditi- 
ons, or all demands in the land, or confirm the eflate of rhe feof- 
fee without condition & c. by either of cheſe means the conditi- 
oa is deſtroyed and forever, 

If one make a lese for life or years of land on condition, and 
afrec grant the reverſhon of part of this land; hereby the condition 
is delizoyed for ever And if be małe a teaſe of part of it onely;by 
this the condition ia ſuſpendet. 

A candition may be exrinft or ſuſpended by the intermariage 
ef the parties to the condition ; 28 is 2 feoftment bee made by x 
Wemathon con dition to pay ten penned; or on condition to infeoffe 
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| doth continue untill aſter the day; in this eaſe the 
condition is gone. And if the condition be to teenter for not 
— of rent; the condition ſhall be ſuſpended and no rent 
paid during the coverture. 
If n leaſe be made for years, on condition that the leſſee or his 
nes ſhall not alien without the licence of the leſſor, and the 
r licence the leſſee alone to alien, or licence him to alien a 
part ofthe land, or licence him to alien all the land for atime, or 
if the leaſe be to three on ſuch a condition, and the leſſor licence 
one of them to alien;in al theſe cafes the condition is gone for ever. 
If one had enfeoffed me, on condition that I ſhould pay him 
tenne pound at Eaſter , and before the time he had entred into 
Religion, and made me his executor, and had not been deraigned; 


in thiscaſe the condition had been gone for ever. 
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If I be ſeiſed of land in fee, and take a wiſe, and during the ma- 
riage enfeoffe a ſtranger on condition and die, and the en- 
dow my wife of her third part; in this caſe the condition is not 
deſtroied, and yet the third part is freed from the cendition, hut 
the reverſion of chat third part is not freed from the condition, 
And if ſhee grant her eſtate againg to the feoffee, the condition 
is revived, So ifthere be Lord and tenant, and the tenant make a 
feoffement in fee upon condition and the feoffee is attainted of 
felony &c, ſo that the tenancy doth eſcheate ; in this caſe the 
condition is not gone, but the tenancy is charged with it. 

If a feofiement, or leaſe be — rend ting rent, on condition 
for not payment a reentry, and the feoffor, ot leſſot aftex the 
breach of the condition doth diſtraine or bring an aſſiſe for the 
Rent, or doth accept the rent at another day; hereby the condi- 
tion is not deftroicd but it is diſcharged for that time fo that the 
feoffor or leflor cannot take any advantage of that breach: ang if 
the act to be done by the condition be a collatrrall ad, as nat to 
alien, ot the like, and the condition is broken and the ſenſſot not 


by this meanes the condition — — 

H one diſſeiſe the ſeoſlee, ot the heit of the diſſeiſot, ot any other 
that hath lands by a jult ticie, and thereof cnfeoffce a on 
condition, and the land is lawfally recovered from him by him that 
bath the title; hereby the condition is deſtroied for ever. And if a di 
ſeiſot make 8 feoſſement in fee on condition, aud afrer the diſłiſet 
doth enter upon the feoſſee on condition;this doth extinguiſh the 
condition. But ii che d) ſſoiſce re leaſe to the feoffce on conduionʒ bis 
tr leaſe doth not diſcharge the condition. But if a diſſriſor make a 
lcaſe for liſe, q the lefite for life make a feoſſment in ſec on candies 


on, & the diſsciſre releaſe to 6—ͤ—ſ—— -< 
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they two do intermary, and | 


having notice thereof doch accept the rent; in this caſe alſo and 


Releaſe. - 


the condition in law is deſtroĩed. And if the feoffee condition 


"caſe the law doth intend and make ſuch a covenant on 
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make a feoffement over without condition,& the diſſeiſee releaſe to 
the ſecond feoffee; by this the condition is deſtroied, be the releaſe 
before the condition broken or after. And if feoffee on condition 
make a leaſe for life, and the feoffor releaſe to the feoffee on condi- 
tion or leſlee for life all conditions, or all demands to the land; by 
this the condition is diſcharged. And if the feoffee on condicion 
make a feoffement to another on condition, and after the firſt ſe- 
offor doth enter for breach of the condition; hereby the ſecond 


feoffement and the condition alſo is gone for ever. 


If a man ſeiſed of land in fee let it to aſtranger for years, and Pe Std 
one that hath no right doth out the leſſee, and thereof die ſeiſed, 
and his heire is in by deſcent, and he doth make a ſeoffement to a 
ſtranger upon condition, upon whom the leſſee for years doth en- 
ter within the terme claiming his terme; in this caſe the leſſee ſhall 
hold the land diſcharged of the condition. 

And now we paſle to a Covenant being another part of a Deed. 


CAT. VII. 
Of a Covenant. 


Covenant is the agreement or conſent of two or more by Temes 
Deed in writing ſealed and delivered whereby either or one pia 
of the parties doth promiſe to other that ſomething is done already 

or ſhall be done afterwards. And he that makes the coyenanc 

is called the covenantor, and he to whom it is made the cove- 
nantee. 

And this is either expreſſe, or in deed. i. when the covenant is 1 
expreſſed in the deed : As when A by deed doth covenant with the law. . 
B to ſerve him for a year, and B doth covenant with A to pay yy 
him tenne pound for this ſervice, Oc it is implied or in law. i. when f 7 
the deed doth not expteſſe it but the law doth make and ſupply it. Bier 333 
As when one doth make a leaſe for years by the words[| demiſe or 
cant | without any expreſſe covenant for quiet enjoying in this 

the part of 
the leſſor, which is, that che leſſee ſhall quietly hold and enjoy the 
thing demiſed againſt all perſons at leaſt having title under the 
ellor and ac leaſt during the Tefſors life, and(as ſome thinke)during 
the whole cerme; And bereupon an action of covenant may be 
| againſt him in the reverſion, : ſo that if the heire that is in 
by deſcent put out the tetmor of his father the termor may have 
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n A covenant is alſo either reall i. that where- 
by a man doth bind himſelf to paſſe a reall thing, as lands or tene- 
ments: as a covenant to levy a fine of land, in which caſe the land 
it ſelf is to be recovered , or when it doth tun in the realty fo with 
the land that he that hath the one hath, or is ſubject to the other, 
and ſo a warranty is called a reall covenant, Ot it is perſonall, 5: 
when it doth runne in the perſonalty and not with the land, but 
ſome perſon in particular ſhall have beneſit by it, or be charged 
with it: as when a man doth covenant to doe any perſonall thing, 
as build, or repair a houſe, ſerve him, or the like. And theſe alſo 
are ſome of them ſaid to be inherent, i. ſuch as are converſant about 
the land,as that the thing demiſed ſhall be quietly — be 
kept in reparations, ſhall not be aliened, or if it be to be ſold that 
the leſſor ſhall have the firſt refuſall, ro pay rent, not to cut downe 
timber trees, or doe waſt, to fence the copices when they be new 
cut, to make further aſſurance, or the like. And ſome of them 
are ſaid to be collaterall, i. that are converſant about ſome collate- 
ral thing that doth nothing at all, or not ſo immediatly concern the 
thing gtanted, as to pay à ſumme of money in groſſe, to build a 
houſe in another mans ground , to make a feoftment or leaſe of 
other land, to give other ſecurity to perform the covenants, or 
to pay the rent, or that the leſsar ſhall diltrain for the rent in ſome 
other land then that which is demiſed, or the like ; theſe are colla- 
terall covenants, There is alſo a covenant to ſtand ſeiſed of land 
to uſes, which is now become a kind of conveyance of land; for 
which read Yſes at large. 

The moſt frequent uſe of a covenant is to binde a man to doe 
ſomething i» futuro, and therefore it is for the molt part execu- 


's. tory; and if the covenantor doe not perform ir, the covenantee 
may have thereupon for his relief an action or writ of covenant 2- 


gainſt the covenantor ſo often as there is any breach of the cove. 
nant. And this writ of covenant is therefore defined to bee a 
writ lying where a man is bound by a covenant in a deed and hath 
broken it. And in this caſe commonly the party damnified ſhall 
recover damages only for the breach : and if hee have a Judge- 
ment in an action brought for one breach, and after the covenan- 
tor doth breake the covenant again; in this caſe hee may bring a 
new action, and ſo for every breach. But a covenant doth ſomtimes 
alſo make a tranſmutation of a property and poſſeſſion of things, 
as in caſe of a covenant to ſtand ſeiſed of land to uſes, for which 
ſee Yſe. And in caſe where one doth covenant that another ſhall 
have a peece of land for five years; this is a good leaſe for tive years, 
for which ſee Leaſe. And in caſe where one doth covenant with a- 
nother, that if he pay him ten pound ſuch a day, he (hall have all 


dis cattle in Dale, or his leaſe tor years hee hath of the Manor of 


M Dale; 
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have the property of the and of the leaſe fot years. It is ſaid 
theteſute that in ſome upon the writ of covenant the party 
ſhall recover the land it ſelf out of which he hath been ejected. 

A covenant may be in the affirmative, ot in the negative. And it 
may be executed, i. chat a thing is done already, or executory , 5. 
that a thing ſhall be done hereafter, and theſe are all good. But 
if it be of a thing preſent , as if I covenant that my horſe is yours ; 
this is void. And theſe covenants being made by a deed poll are 
as good and effectuall, as when they are made by a deed indented, 
fo as the party have the deed to ſhew , for otherwiſe a common 
perſon cannot have an action of covenant, for it doth not lie upon 
a verball agreement, neither can it be grounded without a writing, 
except it be by a ſpeciall cuſtome 2s in London. And there needs 
not in this caſe formall and orderly words, as Covenant, Promiſe, 
and the like, to make a covenant on which to ground an action of 
covenant : for a covenant may be had by any other words, & upon 
any part of an agreement in writing, in what words ſoever it be ſet 
down for any thing to be, or not to be done. the party to or with 
whom the prowiſe or agreement is made may have this action up- 
on the breach of the agreement. And therefore if theſe words be 
inſerted in a deed amongſt other covenants [ That the leſſee ſhall 
repair, provided always that the tefſor ſhall allow timber: Or 
that the leſſor ſhall skowre ditches, provided always that the leffor 
doe cary- away the earth ; ] theſe ate good covenants on both ſides, 
*And if a leaſe be made of houſes by Patent to 7 S, for twenty one 
pears, and therein is inſerted this clauſe ¶ And that the ſaid 7 S 
and his affignes ſhail repaire the houſes when they ſhall bee de- 
cayed ;] this is a good covenant. And fo allo it is where theſe 
ot the hike words be inferted amongſt other covenants [ And that 
the leſſee ſhall pay ten ſhillings a year rent, or that the leſſee (hall 
not alien ] theſe ſhall bee ſaid to bee covenants , unlefle it bee in 
ſuch caſes where there is fome other meanes to inforce the do- 
ing of the thing. As if in cafe of the rent there bee a clauſe of di- 
ſtreſſe, reentry, or nomine pexe. And in all caſes regularly where 
words that doe beginne the ſentence be conditional! , and have 
the effect of a condition, and doc give another remedy, there 
they ſhall not be conſtrued to nabe n covenant, as in the cuſes of 
condition before, And yet if words of condition, and words of 
covenant be coupled together in the ſame ſentence, [ as Pro- 
vide alwayes; and it is covenanted, or the like; in ſuch 
caſes che words may be conſtrued to make a covenant and a con- 

Iſa unn make a leaſe for life by Jadenture, and therein are inſer- 
red rheſe words C It is provided that iſche leſſoe die wichin ſinty 
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pen, that then his executors and eflignes, ſhall have the land un- 
2 rillthefintyyeatebe ended, to bee accounted from the date of the 
1 ecure; Jchis albeit it be not a good ſeaſe yet it is a good covenant. 
. If «man make a leaſe for years , nnd warrahr it to the leſſee, his 
ſn 50- Heirs, and effignes, during the term, ot he that hath right roche 
- $974 hand, confirme the eſtate of che leſſee for years with warranty ; in 
| theſe caſes howbeir this be not a warranty ; nor in the nature of 4 
warranty, yet it ſhalf be conftrued a good covenant in law for the 
quiet enjoying of che thing. 
ana If the Lord grant to his tenant, that he will not diſtrain him in 
ſuach a part of his land for his rent; this ſhall be taken to be a gvod 
| covenamt, by this word [grant]. 
SeWet, Acovenant to do anything that for the ſubſtance & matter ofit is 
kd por lawfall; or not to doe any thing that for the matter of it is unlaw- 
N full, is good : asf the grantor covenant that he is ſeiſed or pol- 
ob. ;o: ſeſſed of a good eſtate of and in che thing he doth grant, and hath 
Ban. Power to grant it. That the grantee ſhall quiecly enjoy it, That it 
253.251, is and ſhall be free from incumbrances, That he will make further 
no, © aſſurance if need be. That if the grantee be evicted, he ſhall pay no 
rent, That the grantee ſhall pay cent, That he ſhall diſcharge all 
ducs,and ſave and keep hatmleſſe the grantor. That he ſhall not a- 
lien the thing granted; or if he doe, that the grantor ſhall have the 
firſt refuſall thereof. That he (hall not doe waſt. That he ſhall have 
houſeboot,hayboor. That the grantor or grantee ſhall repaire the 
£ old houſing, or build new. That he ſhall pay and diſcharge all rents 
' and — 2 iſſuing out of the land. That he ſhall not fell trees, 
or it he doe, that he ſhall pay to the grantor ſo much iy money for 
every tree. That if he ſell any underwood, he ſhall fence it. That 
he ſhall make an eſtate of land. That hee ſhall be quit ofany ſuit, 
ſervice, or ent. That he ſhall give ſufficient ſecurity to 7 $ for 
an hundred pound he doth owe him; and-allcheſe and the like co- 
Da, venamts are good. And generally where a condition for the mat- 
cer of it is good, a covenant comprehending the ſame matter is 
good alſo. But if the matter required to be, ot not to be done by 
. the covenant be for the ſubſtance thereof unlawfull, then is che co- 
bes, wvenant void and doth not bind: and therefore if one covenant to 
kil, or rob a man, ot the like; this covenants void; So if one cove- 
nant that he will maintain another in his ſuits, or that he will not 
appear in Inqueſts, ot that he will break the peace, or that hee will 
foreſtall corn, ot the like; theſe covenants are void. So if one be te- 
nant in feeſimple of land, and he covenant that he will not alien it; 
this eovenant is void. So if a man be a ttadeſman, and he covorant 
. rhat he will not uſe or exerciſe his trade; this reſtraint ii it be ab- 
Mane ſolute and continuall;it is void; but if it be (wb mods only, as that he 
6 bas. ſhall not uſe his trade at one time, „ 
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this covenant may be good. So if a man be by covenant reſtrained 
to ſow the land which hath been uſed to be and this be ci- 
ther abſolutely, or /ab modo, i. that if hee ſow it hee ſhall pay thus 
much an acre for it; theſe covenants have been held to be void. Sed 

how the law is now, for it ſeems the Statute of 39 Elix. ch. a. 
diſcontinued, If 4 owe mony to By and B owe mony to C, and 
Bdoth make a letter of Arturney to C, to ſue A at his own charge, 
& B doth covenant with C, that he wil not releaſe the debt to Azin 
this caſe albeit this be maintenance in C to ſue at his own charge, 
yet this is a good covenant and not againſt law. So alſo ifa Deane 
and Chapter, or the like, covenant to renue a leaſe contrary to the 
meaning of the Statute of 18 Elie ch. 1 1. it ſeems this is a good co- 
venant. And if the thing to be done by a covenant be in the na- 
ture of it impoſſible, the covenant is void, And therefore it is, that 
if a man covenant to goe to Rome in three dayes, ot the like;zrhe co- 
venant is void. So if a nan covenant to make a feoffment to his wiſe; 
this covenant is void. But if a man covenant to make a good eſtate 
of land to her in ſeeſumple, or otherwiſe, ot to find her maintenance, 
or to give her ſo much by the year; theſe are good covenants, And 
generally there where the matter being in a condition will make 
the condition void becauſe it is againſt Law, there it being in a co- 
venant will make the covenant void. 

If a leſſor covenant with his leſſee, that he ſhall and may have 
houſeboor, hayboot, plowboor, c. by che aſſignment of the Bai- 
life of the leſſor; this is a good covenant : and yet it ſeems it 
doth not reſtrain the power that the leſſee hath by the law to take 
rheſe things without aſſignement. But if the leſſee doe cove- 
nant that he will not cut any timber, or fucll, without the leave, 
or without the aſſignement of the leflor ; this is a good covenant 
and doth reſtrain him, for in this and ſuch like caſes the rule is, Aſo- 
du & conventio vincunt legem. 

Lf an obligee covenant with the obligor, that he will not ſue him 
upon the obligation untill Eaſter following;this is a good covenant, 
but no releaſe or ſuſpenſion of the debr. 

* If there be Lord and tenant of three acres of land, white acre,and 


to others, and the Lord grant to the tenant by deed that he will > 


not diſtrain in white acre forhis tent or ſervices; this is a good co- 
venant, but doth not determine the Seigniory. 

If one man grant a mill within his Manor, & covenant for him & 
his heirs that there ſhall be no other mill ſer up within the Manor; 
it ſeems this is a good covenant, 

If one make a leaſe wherein are divers covenants to bee per- 
formed on the part of the lefſec , and after the leſſee doth cove- 
nant, that if any of the covenants be broken, that the leſſor ſhall 
enter upon the land demiſed, and hold ic untill the leſſee make _ 
amen 


pr . 
_ . 
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ſeems this is a good covenant, and that the lefſor may take advan · 
rage thereof accordingly, 

It a man ſeiſed of land in fee, covenant to ſtand ſeiſed of it to u- 
ſes,and no eſtate doth riſe by the covenant ; yet this may bee good 
by way of covenant, and give remedy to the covenantee in an acti- 
on of covenant, But with this difference. If the covenant be future,as 
where one doth covenant with another, that in conſideration of 
a mariage, his lands ſhall deſcend, remain, or revert to his ſonne 
and heire apparent, and to the heires of his body , on the bo- 
dy of his wife ; in this caſe the covenantee may have a writ of 
Covenant upon the covenant, For if a covenant be preſent, as 
that a man and his heirs ſhall from henceforth ſtand and bee ſeiſed 
to ſuch and ſuch uſes, and the uſes will not ariſe by the Law in the 
caſe; in this caſe no action of covenant will lie upon this cove- 


' nant, ſor this action will never lie upon any covenant , but upon 


ſuch a covenant, as is either to doe a thing hereafter, or that a 
thing is or hath hererofore beene done, and not when it is for a 
thing preſent , as when A doth covenant with B, that his blatke 
horſe ſhall be for ever after the horſe of B; this is no good cove- 
nant to give the horſe to B, or to give him an action of covenant 
for him, but A may keep him (till notwithſtanding. 

If one mortgage upon condition to reenter upon payment of an 
hundred pound at a day, and the mortgagee doth covenant that he 
will not take the profits of the land uncill default of payment; this 
is a good covenant, and the mortgagee therefore may not meddle 
with the profits untill the day of —_— come. 


If one make a leaſe for years of land by the words [Demiſe or 5. What ſhall be 
Grant), and there is not contained inthe leaſe any expreſſe co- iid 2 good coves 


caſe. venant for the quiet enjoying of the land; in this caſe the Law — 
doth ſupply a covenant for the quiet enjoying « guſt the le. on of covenant | 
ſor and all chat come in under him by title during the Term, and up- may be had, And 


on thus the leſſee, his executors, adminiſtrators, or aſſignes, may what not. 
have an action of covenant if he be diſturbed. But where there is 

an expreſſe covenant in the deed for the quiet enjoying of the land, 

there the Law will not make this implied covenant. Expreſſum fa- 

cis ceſſare tacitum. And therefore herein this is not like to the caſe, Warrancy, 
where a man doth make a leaſe for life by the words of Dedi &- 

conceſſi, or make a leaſe for life by other words reſerving rent, 

(in which caſes the law doth create a warranty againſt all men du- 

ring the life of the leſſor) for if in theſe caſes there be an expreſſe 
warranty in the deed, yet this doth not take away nor qualiſie 

che implicd warranty , the Leſſee may make uſe of which of 
them hee will, if he bee ouſted or evided by one that bath an elder 
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A covenant in patticular (being one part of a deed) is ſubject rant 
to the generall rules of expoſition of all parts of deeds in generall, postet 
asto bee alwayes taken moſt ſtrongly againſt the covenantor and Poris be. 
moſt in advantage of the covenantee, 2- To be taken according 
to the intent of the parties. 3. Vt res magis valeat cc, 4. When 
no time is limited for the doing of the thing, it ſhall bee done in 
reaſonable time, and the like, 

In caſes where the covenantees have, or are to have ſeveral inte- Cg , 
reſts or eſtates, there when the covenant is made to and with the Pier 338. 
covenantees, & cum quolibet corum, aut altero orm; in this caſe — ” 
theſe words make the covenant ſovetall: as if one by Indenture de- 
miſe black acre to A, and white acre to B, and green acre to C, and 
covenant with them and either of them, or covenant with them 
and every of them, that he is lawtull owner of alltheſe acres ;. in 
this caſe the covenant is ſeverall: but if he demiſe to them the three 
acres together, and covenant in this manner; the covenant is 
joint and not ſeverall, And if & and B doe covenant jointly,and 
ſeverally : in this caſe the covenant may bee joint, or ſeverall, and 
the covenantors may be ſued either the one way or the other, at 
the electãon of the covenantee. 


Mone make a leaſe of land to another, and covenant that hee F. N. B14. | I 


ſhall quietly enjoꝝ it without the let of any perſon whatexen, or 1 Hd. 

without the ler of any perſon whatſoever claiming by or under 1 

the leſſor; in both theſe caſes the covenant ſhall be taken to en-; Mich.7 Jas, 1 

tend to ſuch perſons as have title, or claime ſome eſtate under the in Canis 

leſlor: for it, in the firſt caſe any petſon that hath no title, and in 2 ö 

the ſecond caſe any perſon that ſhall claim under another and hach 

title, or that ſhall claim under the leſſor, claim, or enter, or other- 

wiſe diſturbe the leſſee; this is held to bee no breach of the cove- 

nant. Sed quere of the ſieſt caſe... for herein ſome conceive a diffe- Co-4. fs 
og 2 in d and a covenant i — 


* '* and Per Fancy 
thas vet the covenant in law: e only to eviftions 2% S 
by title , — that. the covenant in deed ſhall be — 


extended further. 23 cx. 
fore that if A make a. leaſe for years to. A, and:doth cove- 
nant that I ſhall quietly enjoy it during the term without the inter- 
ruption of any — or perſons-; that iſ a ranger in this caſe that 
hach no · right doch interrupt B, chat he may have am action of co- 
venant-: as when ſuch a promiſe is by word, an action of the caſe | 
will lic upon it, | 

- And'if the leſſot covenant with his leſſee; that he hath» not done Curia Jer-. 
any a&to-prejudice-the leaſe, but that the leſſee ſhall enjoy it a= Peade 
— perſons ; in chis caſp theſe worde Lagainſt all perſons J Mich. 46 

lkreferrothe ſirſt. and be limited und xeſtrained to any act done 

by him, and no breach ſhall he allowed but in ſuch an act. ae 


The covenant in law upon the words Demiſe or Grant alſo.for co.4. le. 
N the Diez 257. | 


0.5.19. 


C0 5.19, 20. 
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And therefore if one ſell land for money, and the 


ing out of the land, and aſter by Parliament the tenth part of the incumbrances 


aſſurance, for A at his perill muſt doe it; otherwiſe he oth breake 


- * 1 3 


the quiet enjoying of the thing demiſed, is genetall agai 
— mages during the Terme , ext to the heir 
aſter the death of the leflor , as againſt himſelf onely , and (hall | 
charge the Executors or Adminiſtrators for any diſturbance in the Exccutars, | 
life of the covenantor but not for any diſturbance afterwards; he 5 . 
that doth ſue therefore upon chis covenant, mult ſhew chat he was . 
moleſted oreviR title. 9 of ee 2 75 
If one doth covenant to enter into bond for the quiet enjoying of - p * 
land, and doth not ſay what bond; in this caſe ir ſhall be taken to e 
be a bond of ſo much as the land to be enjoyed is worth. 
A warranty in a leaſe for years ſhall be taken for a covenant for 
quiet enjoy ing. I 
If one covenant with another to acquit him of all charges iſſu- To free com 


value, not of the iſſues of all lands are given to the King; in this and charges. 
caſe it ſeems the covenant ſhall not extend to this. But if the Par- : 
liament had given the tenth part xituũ terre; the covenant would 
have — to this as well as torrents, commons, and ſuch like 
things, wherewith the land is charged. 

It Acovenant with B to make ſuch aſſurance, or ſuch further a- 70 make a 
ſurance of land as the Counſel learned in the law of I ſhall adviſe; rances of land 
in this caſe Albeit I be learned in the law himſelf, yet he may not | 
deviſe this aſſurance, but ſome other learned in the law muſt ad- 
viſe, otherwiſe A is not bound to make it. | 

And if A covenant with Z to make ſuch aſſurance of land by 
a day, as B or his heirs ſhall deviſe; in this eaſe B or his heires 
muſt firſt deviſe the afſurance before A is hound to — 9 

doth 
covenant to make back tothe vendor and his heirs fuck affurance 
of the land as the Counſell of the vendor ſhalt deviſe within one + 
yeare, provided that if che vendee make default in the afſurance, 
chen if he doe not pay twenty pound eo the vendor, that then the 
vendee ſhall ſtand ſeiſed to the uſe of him and His heires , and rhe 
vendor tender no aſſurance, the twenty pound is not paid: in this 
caſe the land is in the vendee ſreed from the covenant. - And there 
fore in theſe and ſuch like caſes, where a man is to make ſuck vſſu- 
rance, as A or his heir,or their Gounſed ſhall deviſe; £ or bis heirs 
muſt cake care that in time they have an aſſurance reaſonably drawn 
and ready to be ſealed, and to tender it to him char is to ſcale it, 
for untill then there can be no bretch of covenant. But if A bee 
bound to make a feoffemene , leaſe, or other aſſurance of land to 
B by a day; in this caſe B need not to demand it or tender the 


his covenant... * And yet if in xhis caſe B doe get the aſſurauce 
drawn, and tender it to 4, ir ſermes A is hound to ſeale it, or 
| M 4 other- 


otherwiſe hee doth breake his covenant. * And if the caſe bee ſo ? C054, 
that 4 is bound to make ſuch aſſurance to , by a day, at the coſts 

of B; in this caſe A muſt doe the firſt act, viz. notihe to B what 
manner of aſsurance he will make that he may know what money 

to tender, and when the money is tendted, A muſt ſee that hee 

doe make the aſſurance accordingly at his perill, and if he fail in 

eithet of theſe the covenant is broken. 

If A be bound to make ſuch aſſurance to B, as by the Counſell C10. 
learned of B, upon requeſt made ſhall be deviſed : in this caſe it is 
ſufficient if the adviſe be given to B,and that he do make it known 
to A, and it is not needſull it be given to A immediately, And if Pier 338, 
A covenant with B to make ſuch aſsurance to B as I & ſhall deviſe, _ 
and I $ doth deviſe a reaſonable deed of bargain and ſale, and hee 
tender it to A to ſeal; in this caſe A is bound to ſeal it preſently, 
and he ſhall not have time to adviſe with his Counſell upon the 
deed, but if he be illicerate and cannot read the deed , he may te- 
fuſe and delay to ſeal ir untill he can get ſome body to reade it, 
which he mult doe as ſoon as he can. And if one bee bound by Experienis 
covenant to make an aſſurance upon requeſt : the covenantce 
muſt requeſt and tender an aſsurance alſo, and he muſt tender ſuch 
a one alſo as is reaſonable, otherwiſe the covenant will not bee 
broken by the refuſall or negleR to doe it: as if one be bound to 
make a feoffment to A upon requeſt ; in this caſe A mult ger a na- 
ked deed of feoffment drawn without warranty or covenants, and 
tender it. And it the covenant be to make ſuch a leaſe as the for- 
mer; in this caſe the ſecond leaſe muſt not differ from the former, 
and if it doe the party is not bound to ſeal it. 

If one covenant to Jevy a fine at the next Aſſiſes for thirteene cu Hil. 
years extwrc; this ſhall be taken from the time of the fine levied, 7 <> 
and not from the time of the covenant. 

If one bargain and ſell land to me by deed indented, and before Adjaagein 
the incolment of the deed I do covenant with 7 S to convey all the 55.10 
land whereof I am ſeiſed, and to doe this before ſuch a day, and 
before the day the deed is inrolled; in this caſe my covenant ſhall 

not extend to this land conveyed to me by this bargain and ſale. 
If A covenant with B, that in conſideration of a mariage between pier 351. 
the ſon of A and ſiſter of B, that hee at the coſts of his ſon, and 
by his ſufficient deed will before Eaſter day aſſure land to his ſonne, 
and B doth covenant that if 4 doe pertorme this, then hee will 
make him a generall releaſe; in this caſe albeit A be ready, and the 
ſon doe not tender the aſſurance, and the conveyance is not made, 
Z is not bound to make any releaſe, | | 

If one covenant to keep and leave a houſe in the fame or as Firz- cor 
good plight as it was at the time of the making of the leaſe, *** 

in this caſe the ordinary and naturall decay of it is no breach of 
the 
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the covenant; but the covenantor is here by bound to doe his 
2 keepe it in the ſame plight, and therefore to keepe it cove- 
red &c, 

If the words of a covenant be [that the leſſee ſhall have thornes 
by the aſſignment of the leſſor and neceſſary fuell alſo;] it ſeemes 
by this thac there muſt be an aſſignment of the fuell as well as of 
the thornes. | 

If the leſſor covenant with his leſſee that he ſhall have ſufficiene 
hedgeboore by aſſignment of the bailif of the leſſor ; in this caſe 
and by this the leſſee is not reſtrained from that liberty that 
the law doth give him, and therefore that he may take without 
aſſignment : But if the words be negative, that he ſhall not 
take without aſſignment, or that be ſhall take by aſſignment, and 
not othetwiſe, contra. 

If A doth covenant with B that where as a mariage is intended 
to be ſolemnized between 4 and C the daughter of B at or be- 
fore the fourteeneth day of Auguſt next, and where the ſaid B 
hath paid to the ſaid A a thouſand pound for portion &c.the ſaid A 
in conſideration thereof doth covenant with B that he within one 
yeare of the day of the mariage will aſſure lands of the value of 
foure hundred pound per Aznxm ; in this caſe albeit the mariage 
be not before that day yet the covenant muſt be performed. 

If ene make a leaſe for years of a Manor, and covenant that the 
leſſee ſhall make eſtates for life or years, and that they ſhall be good; 
in this caſe it ſeemes this covenant ſhall not be taken to enable the 
leſſee to make eſtates for a longer time then his eſtate will beate 

If the lefſee covenant with the leflor that if the leſſee be minded 
to ſell his eſtate the leſſor ſhall have the firſt refuſall ; in this caſe 
when the Jefſee is minded to ſell he need doe no more but acquaint 
the leflor with his purpoſe, and know his mind, and if he doe not 
anſwerhim preſently he may ſell it to whom he will: And if the 
covenant be further that the leſſor ſhall give as much as another 
will, the leſſee mult tell him hat another doth offer him, and aske 
him whether he will give ſo much, and if he refuſe or doe not ac- 
cept it preſently the leſſee may ſellto whom he will, 

It one covenant to ſerve me a year, and I covenant to pay him 
renne pound for it; in this caſe albeit he doe not ſerve me yer [ 
muſt pay him the tenne pound. But if I covenant with him to pay 
him tenne pound if he ſerve me a yeare contra, for in this caſe 1 am 
not bound to pay him the money unleſſe he ſerve me a yeare, So 
if one covenant to make new pales ſo as he may have the old, in 
this caſe it ſeemes he is not bound to make the new pales unleſſe 
he may have the old pales. So if one covenant to pay money for 
ſervice, counſell, or the like, or covenant to mary ones daughter, 
or make an eſtate, and the covenant is penned conditionally, and 
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ſo as one thing is the cauſe of another, and it is not ſet downe 4 
mutuall and reciprocall covenants; in all theſe caſes if the ca 
| or condition be not obſerved the covenant ſhall not be perfor- 
4 med. 
+ That che leſſee If one make 8 leaſe for denne years, and covenant that if the leſſee 
ſhal have the ee. py him tenne pound within the tenne years that he ſhall have the 
ee ſimple, and the leſſee ſurrender his eſtate within the time; in 
this caſc if the leſſee pay the money the leſſor is bound to make the 
4 fee ſimple to him. But if the words of the covenant be, that if he 
pay him tenne pound within the terme he ſhall have fee, and the 
leſſee furrender his terme, and then pay the tenne pound; in this 
caſe the leſſor is not bound to make the fee ſimple, for it was not 
| paid within the terme. 
” Aﬀbgnes, If one covenant to doe a thing to 7 F, or his aſſignes, or to 7 $ 
: and his aſſignes by a day, and before the day 7 & die; in this 
caſe it muſt be done to his aſfignes if he before the day name any 
aſſignee, and if he doe not, it mult be done to hisexecutor or admi- 
niftraror which is an aſſignee in law, See more in Condition Num. 8. 
| Obligation, 7. 

It one be ſeiſed of land in fee, or poſſeſsed of a terme of years, 
and he doth alien it, and ſuppoling he hath a good eſtate, he doth 
covenant that he is lawfully ſeiſed or poſseſsed, or that he hath a 
good eſtate, or that he is able to make ſuch an alienation &c. and 
in truth he hath not, but ſome other hath an eſtate in it before ; in 
this caſe the covenant is broken as ſoone as it is made. Andi if 
I bargaine and fell land by deed indented to B, and before the 
deed is inrolled I grant the ſame land to C. and covenant that I 
am ſciſed of a.goad cſtate of it in fee, and after the deed is inrolled; 
| in this caſe the covenant is broken. | 
For quiet en- If 4 let land to B, and covenant that he ſhall quietly enjoy it 

ying without the let of any perſon whatſoever, and 4 himfclfe, or any 
other perſon that hath any title to the land by or under him, as if 
be make a leaſe af it, or grauta rent out of it to another, or any 
other perſon that hath any title to the land albeit it be not by or 
under A as if 4 were a diſseiſor, and the diſseiſee, doe en- 
tet or qiſturbe B; in all theſe caſes: the covenant is broken. And 
ſo alſo is the law deemed to be by ſome in caſe of covenant in deed 
for quiet enjoying, where a ſtranget or one that hath no title to 
the land doth enter or diſturbe B. But otherwiſe it is in caſe of 
covenant in law for quiet enjoying; for in this caſe if a ſtranger 
that hath no title to the land doth enter or diſturbe the leſsec, this 
is no breach of the covenant in law. And in allcaſes whete any 
perſon. bath title. the covenant is aot broken untill ſome entity 
or other a duall diſturbance be made by, him upon his title. 
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the ſame land, and the feoffee doth diſturbe the leſsee; in this 
caſe it hath been ſaid this is a breach of the covenant for quiet en- 
joying. Sed qere. 

If a man purchaſe land to him and his wife and his heires in fee; 
and then make a leaſe for years of it to I &, and covenant for him, 
his executors and affignes that the leſsee, his executors and aſſi 
{ball quietly hold and enjoy the premifses without the let of the 
leſsor, his heires or aſſignes or any other perſon by or through his 
or theix meanes, title ot procurement, and after the leſsor doth 
die, and his wile doth cnter and diſturbe; in this caſe and by this 
meanes the covenant is broken. And fo it is alſo, if 4 purchaſe 
land of B. To have and to hold to A for life, the remainder to C 
the ſonne of A in taile, and after 4 doth make a leaſe of this 


land to D for years and doth covenant for cn enjoying as 


in the laſt caſe, and then he dieth, and then C out the 
in this caſe this was hell to be no breach of the covenant. So like» 
wiſe if A be ſeiſed of white acre in fee, and take to wife I, and 
then make a leaſe of it to C with ſach a covenant as before for the 
quiet enjoying, and then 4 doth die, and after B doth recover 
dower; by this the covenant is broken, and yetifche mother of 
A recover dawer and our the leſſee contra. So alſe ifatenant in 
taile doth make a leaſe with ſuch a covenaor, and his iſſue doth 
diſturbe the leſſee ; this is no breach of the covenant. And yet if 
the leſſor be the cauſe of the gift in tale, or procuce the diſturbance, 
this may be a breach. of the covenant. And fo alſo it is where a 
man is ſeiſed of land in fee, and he doth-make a leafe with ſuch a 
covenants andafterwards he doth die, and then his heire is in ward 
by reaſon of a tenure, and hereby the leſſee is diſturbed; it ſeemes 
this is no breach of this covenant. 

If one covenant that the wife he is about to mary ſhall quiet ly 


enjoy all her goods, and chat the covenantee: ſhalt take it into his 


n, and che husband doth» only take:the goods and keepe 
them in his on; this is no breach of the covenant. 

If a covenant be for the quiet enjoying againſt all perſons but 
the King and his ſucceſſors; and the Patentee of the King doe 
diſturbe; this is a breach of thiscovenanc, 

If two make a leaſe, and covenant that the leſſee ſhall.enjoy the 
land wit hout the let of them or any other, and one ofithemalone 
doth diſturbe the leſſee; this is a breach of the covenant. 

If a leſsee grant and aſſigne all the land contained in his {eaſe to 
A, and doth covenant with hint that he hath not done any act os 
thing by which the grant or aſſigament might be impaired but that 
the aſſignee his executors &c. may enjoy it ag | 
and before this time the wife of- the leſsor had recovered and 
exceutiowof a third part of this land for her dower; in this caſe this 
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A Covenant, 
is no breach of the covenant, for the words [but that &c. doe re- 
ferre tothe former and are not abſolute. 

If A grant the Bailiwicke of 7 to B for life, and I affigne it 
toC for three years, and after ro D, and C doth covenant with 
D that he will not doe or ſuffer to be done any act during the ſaid 
three years by which the grant made by A may be forfeit, but that 
after the three years ended he may enjoy it in as ample manner as 
C did or might have done without any act by C, and after the 
three years ended C doth execute a Proces there, and thereby in- 
croch upon the office; this is no breach of the covenant. 

If A grant land to B and his heiresrendring tenne pound rent, 
and B doth ſell the land to C and his heires and doth covenant 
with C that from ſuch a day he ſhall enjoy it diſcharged of all 
incumbrances, and before that day a Common Recovery is had 
againſt C in which A is vouched, and this is to the uſe of C and 
his heires, ſuppoſing hereby the rent had been gone which is not 
ſo; in this caſe the covenantis broken, for this rent is an incum- 
brance. 

If a leaſe be made of land for years, & the leſsee deviſe it to his 
wife durante viduitate, and after to his ſonne, and he in reverſion 
doth ſell the fee to the woman during the widowhood, and doth 
covenant that the land is diſcharged of all former ſales,rights,titles, 
charges: in this caſe the covenant is broken at the firlt by reaſon 
of the poſſibility of the ſonne. 

If A grant white acre to B, and covenant that B ſhall enjoy it 
againſt all incumbrances, and C doth diſturbe him in the taking of 
common there, and this is a common which is againſt common 
right and which he hath by preſcription: in this caſe it ſeemes 
this is a breach of the covenant. But if it be of a common that is of 
common right contra. 
If A covenant with I before Eaſter to make. him a good ſure 
eſtate of land diſcharged of all former bargaines,leaſes and incum- 
brances whatſoever, (leaſes or grants for lite or years reſerving the 
ancient rent during the terme only excepted) and 4 after this 
and before the eſtate made doth make a grant of all or part of 
the land reſerving the old rent, it ſeemes this is no breach of the 
covenant. | 

If one make a leaſe to I & for years, and covenant with him that 
upon the Surrender of that leaſe he will make him a new leaſe, and 
the leſsor before I & can make any Surrender doth ſell away the 
reverſion, or make a leaſe to ahother of the land, and ſo diſable 
himſelfe, this is ipſe facto a breach of the covenant, without any 
Surrender — the leſsee which in this caſe is not needſull. For 
Lex neminem cogit ad vana C& is utilia peragenda. So if one be ſeiſed 
of land in fee, and covenant to make a ment of it to 7 & by 
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| a day upon requeſt, and the Coyenantor before the day doth make. 


a feoffement of it to another, and then doth die before any requeſt. 
made to him; in this caſe the covenant is broken. 

If A covenant with B to make ſuch aſſurance as B, or as theCoun- 
ſell learned of ſhall deviſe, and B tender fuch an aſſurance to 
A to ſeale, and 4 doth refuſe or delay to ſeale it; this is a breach 
of the covenant. 

If 4 dothcovenant with B, C, D and E to make them a feoffe- 
ment ſuch a day, and they come to the land at the time to take it, 
and A doth not make the froffement; by this the covenant is 
broken, And ſo alſo if Z and C only or one of them doth come 
to the land, for it may be made to any of them in the name ot the 
reſt, But if none of - come to the land albeit the feoffor ne- 
ver come there it ſeemes the covenant is not broken. 

It A covenant with B before Eaſter next to Ifſure his houſe 
to him and X his wife during the life of IS, and A ſurrender his 
houſe to the uſe of B and ſuch as K ſhall name at the requeſt of I; 
in this caſe the covenant is broken, for this is no performance of 
it. 

If one covenant to repaire, ſultaine and amend a houſe, and the 
houſe is burat by the negligence of the covenantor and not re- 
paired againe ; this is a breach of this covenant. And if the leſſee 
covenant for him and his executors to repaire at his one colts 
(che principall timber not hurt or in decay for lacke of reparations 
or otherwiſe in default of the leſſee or his executors only except) 
and he die, and afterwards the houſe is burnt in default of the exe- 
cutors z in this caſc the covenant is broken and the executors may 
be charged. 

If one covenant to leave a wood in the ſame plight he findesir, 
and he cut downe trees; in this caſe the covenant is broken pre- 


+ ſently, for it is now become impoſlible to be performed by his 


owne act: But if in this caſe ſome of the trees be blowed downe 
with the wind, or the like, by this the covenant is not broken, for 
it is now become impoſſible to be done by the act of God, and in 
this caſe the covenantor is not bound to ſupply it. And fo like- 
wiſe of a covenant to repaire houſes, or if one covenant to ſuſtaine 
houſes or Sea banks, or covenant to leave them in as good caſe as 
one doth find them, and the houſes be burnr, or throwne down 
by tempeſt, or the like, or the banks be overthrown by a ſuddaine 
flood, or the like accident; in this cafe the covenant is not broken 


by this accident only; but if the covenantor doe not repaite and 


make up theſe things again in time convenient the covenant will be 
broken. And if houſes be let to me fer (years, and I covenant to 
leave them in as good plight as I finde them, and I throw down 


the hoaſes, this is no breach of the covenant for I may reedific them, 
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If one covenant to ire 1 hoaſe before a day, and it happen 
the plague is in the before and untill rhe day ; and thereby 
ic is hot done; in this caſe the covenant is not broken, for this will 
excuſe, but then it maſt be done in convenient time afrecwards, for 
otherwiſe the covenant will be broken. | 

If a leſſee covenant to doe all the reparations of a honſe demiſe 
at his own coſts and charges, & he cut trees upon ſome ofthe ground 
demiſed to amend the houſe; it ſermes this is a breach of his cove- 
nant, | 
If one covenant to pay money at five ſeverall daies, and he faile 
of pꝛyment the firſt day; by this the covenant is broken. 

If one take land ſowed or z ſtocke of cattell in leaſe for years, 
and the leſſee covenant to leave it in as good plight as he doth 
take ir; in this caſe he mult leave it ſowed againe, and if any of 
the cuttell die, he muſt make up the number, otherwiſe be doth 
breake his covenant. | 

If a Corporation doe covenant not to take Toll,and their Com- 
mon officer appointed for that purpoſe doth take it; this is a 
breach of the covenam. 

it 4 covenant with B to build a houſe by a day, and B doth 
forbid him, and thereupon he doth forbeare to doe it, and doth it 
not; in this caſe the covenant is broken, for this will not excuſe 
him: But if he doe by any actuall impediment hinder him, or be the 
cauſe why the thing is not done, then the not doing of it is no 
breach of the covenant. And therefore if a leſſee covenant to clenſe 
one of the ditches in the land demiſed, and the leſſor entet upon 
the land it ſrife and keepe out the leſſee, and he doth not clenſe 
the disch by the time; by this the covenant is broken : but if in 
this caſe the leſſor doe by force keepe the leſſet out of the ditch-or 
place it ſelfe, contra. ‚ | 

If:4 and Z be Jointenants of a ſhop, and A covenant with 
B that he and his aſſignes ſhall have free ingreſſe and egreſſe in and 
out of the ſhop, and A doth appoint C his ſervant to enter as 
ſervant to him and to occupy in common with A and this ſervant 
dath expell che ſervant of B; in'this caſe this is a breach of the 
covenant; OREN calih 

1 covenant with B that B ſhall come foure times a year 
into the houſe of A without being ouſted by 4 and A when ke 
dottvfeeB comming doth ſhut the doores and windowes and doth 
not lſuffet B Xo come in; hy this che covenant is not broken. | 

If Xceovenant with Z ro mary the daughter of B, male a ſe- 
offement, or doe any other act to C (who is a ſtranger ro the co- 
venant) and A doth tender it and · offer to doe as much as doth lie 
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the covenant be to doe any ſuch act to the covenantee himſelie, 
and the covenantor tender it and the covenantee refuſe it; by this 
the covenant is — ed. ; 

Sec more inthe | eſtion, and in Obligation Numb. 7,8, g. and 
in Condition Numb. , ; | 

Any one that is party to the deed to whom the covenant is made 


may take advantage of the covenant, but not a ſtranger; for if 


A covenant with B to doe an a& to C whois no party to the 
deed, and he doth it not, B and not C muſt ſue him upon this 
breach. é 

If a leaſe be made of land to a husband and wife for years, and 
the leſſot doth enter upon the land and put them both out, or the 
one of them afrer the death of the other, in this caſe both of them 
whiles they both live, and the furvivor after the death of one of 
them may have this action of covenant upon the covenant ia law. 
So if a wardſhip be granted to a woman by deed, and ſhee rake a 
husband and die; the husband ſhall have advantage of this cove- 
nant in law made by the word [grant ] it he be diſturbed. So if one 
by the words [ demiſe or grant ] leate land to a woman fole for 

cars» who taketh a husband and dieth; in this caſe if the husband 
diſturbed he ſhalt take advantage of this covenant in law. 

If a ſcoſſement be made in fee, and the feoffor doth covenant 
towarrantthe land, or otherwiſe to the feeftee and his heires; in 
this caſe the heire of the feoffee ſhall take advantage of this. As if 
A covenant with Z and his heires to infeoffe B and his heires of 
land, and B die before it be done, in this caſe his heires thall take 
advantage thereof, And if A, B and C have lands in coparcenery, 
and they purchaſe other lands in fee, and they covenant cach to 
other his heires and aſſignes to make ſuch conveyance to the heire 
of him that ſhall die fitſt of a third part as he ſhall deviſe, in this 
caſe the heire not the executor ſhall take ad vanntage of the cove- 
nant, 

Executors and Adminiſtrators ſhall take advantage of inherent 


- covenants, albeit they be not named, And therefore if A covenanc 
to doe a thing to B and doe not name his executors or admini- 


ſtrators, and it be not done, it ſeemes the executors or admini- 
(tractors of B may have an action of covenant for the nor doing of 
it. As if one covenant with 7 S to pay him money at Michaeſmas 
and doe not ſay to his executors &c. and he die before the time; 
in this caſe his executor-or adminiſtrator ſhall take advantage of 
rhis covenant and may recover the money. 

* Grancees of reverſons ſhall have the like advantage againſt 
Fermors (by action only Yor any covenant or agreement contained 


in 


| doth: refuſe it, and thereby it ia nat 
done; yet this doth not excuſe bur the covenant is broken, Hut if 
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in their leaſe as the leflors their heires or ſucceflors might, And 
ſo alſo ſhall leſſees agai of reverſions(recoveries in value 
except) by the ſtatute of 32 H. 8. cap. 34 And herein (as in the 


caſes of a condition before) a difference is taken between cove- 


nants that are inherent, and covenants that ate collaterall. For the 
covenants whereof grantees by this ſtatute ſhall take advantage are 
inherent covenants. i. ſuch covenants as doe concerne the thing 
granted and tend to the ſupportation of it: As where a leſſee for 
life or years doth covenant with his leſſor and his heires to keep 
the honſes demiſed in good reparations, or the like, and after the 
leſſor doth grant away the reverſion of all * or part of the houſes 
to I S; in this caſe J & ſhall take advantage for any breach of 
the covenant in his time, but not for any breach before the rime 
the reverſion was granted. But if the leſſee doth covenant with 
his leſſor and his heires to pay him a ſumme of money, or make 
him a feoſſement or the like, and then the leſſor doth grant the te- 
verſion to I S, in this caſe 7 & ſhall not take advantage of this 
covenant: And yet the executors or adminiſtrators of the leſſor 
ſhall take advantage of this covenant. 

Regularly every aſſignee of the land or thing demiſed ſhall take 
advantage of inherent covenants, as if a covenant be, to have Eſto- 
vers to burne in the houſe demiſed, or to have timber to repaire, 
or if the covenant be that the lefſor or leſſee ſhall repaire, or the 
like. And therefore of theſe aſſignees in deed and in law aſſignees 
of aſſignees in inſinitum ſhall take advantage, and aſſignees of exe- 
cutors or adminiſtrators, Tenants by Statute, or Elegit, or after a 
ſale upon a Fieri facias, a husband in the right of his wife; any one 
of theſe and any other that ſhall come lawfully to a terme unto 
which ſuch a conveant is incident, albeit he be not named yet may 
he take advantage of it. 

Ifa leaſe for years be made to I & by the words [Demiſe or 
Grant) and the leſſee aſſigne this over to / D; in this caſe / D 
may take advantage of the covenant in law, and bring an action 
againſt the leſſor if he be diſturbed. 

If a leaſe for years be made of land, & the leflor doth covenant 
with the leſſee and his aſſignes to doe, or not to doe ſomething ; 
in this caſe an aſſignee by word or an aſſignee by deed may take 
advantage of this covenant. 

If ewo coparcenours make Partition of land,and the one of them 
doth covenant with the other to acquite her and her heires of a ſuit 
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that iſſued out oſ the land, and the covenantee doth alien het part 


to a ſtranger; in this caſe the alienee ſhall have the ſame advantage 
for acquitall of che land as the covenantee had. So if A be ſeiſed 
of the Manor of 3 whereof a chappell is parcell, and a Prior with 
the conſent of his covent had covenanted with 4 and his — 

ords 


Fire 


Ferrer 


7. A Covenant: 
Lords of the Manor to celebrate divine ſervice in the - 
and after A had ſold the Manor ; in this caſe the vendee or 
of the Manor ſhould have had the ſame advantage of the covenant 
the vendor had. But if the Lord had ſold the chappell the aſſignee 
of the chappell ſhould not taken advantage of the covenant. And 
if a covenant be to ſay divine ſervice in the chappell ofa ſtranger; 
in this caſe the aſſignee of che Manor in which the chappell is ſhall 
not take advantage of the covenant, 

Regularly all choſe that doe ſeale and deliver the deed and are 
—— and bound by the exprefſe words of the covenant, her 

the covenant be collaterall or inherent, are bound by the covenant 

* contained in the deed; And therefore if heires, executors, admini- 
ſtrators or aſſignes be named in the covenant, for the moſt part 


they are bound by the covenant, And in all caſes of inherent cove- lie. And where. 


nants alſo, where a man doth covenant for himſelfe only, and doth 
not name his executors and adminiſtrators or either of them; they 
are. bound and may be — by the covenant notwithſtanding. 
And in ſome caſes the law is ſo alſo for collaterall covenants. And 
in moſt caſes of inherent covenants that tend to the ſupport of the 
thing granted; (in reſpect of which it is preſumed the leſſor tooke 
the ſeſſe for the land) ſuch as have the land, albeit they be neither 
executors nor adminiſtrators or either of them but aſſignees &c. 
ſhall be-charged by the covenant though they be not named, for 
theſe covenants are ſaid to run with the land. 

If a feoffement, or leaſe be made to two, ot to a man and his 


dy” wife, and there are divers covenants inthe deed to be performed 
eon the part of the feoffees, or leſſees, and one of them doth not 
zu % feale, or the wife doth, or doth not ſeale during the coverture, and 


he, or ſhe that doth not ſeale doth notwithſtanding accept of the 
eſtate and occupy the lands conveyed or demiſed; in theſe caſes 
as touching all inherent covenants, as for payment of rent, and the 
acceſſaties thereof, as clauſes of diſtreſſe, of reentry, of nomine pane, 
reparations,and the like, they arc bound by theſe covenants as much 
as if they doe ſeale the deed. So if a leaſe be made to A for years 
or life the remainderto 7 & in fee, and there is a rent reſerved, or 
there be divers covenants on the part of the grantees, and 7 S doth 
never ſeale the deed or counterpart;yet if in this caſe he accept the 
eſtate after the death of 4 he muſt pay the tent and performe all 
the covenants that are inherent. So alſo if there be covenants in 
the Kings Patent to be performed on the part of the Patentee. As 


TY 
oder. N —— be this clauſe in he Patent and that 7 & (the Patentee) 
_ Il repaire the houſe when it is decayed; ] in this caſe the Paten- 


tee is bound by this covenant, and all ſuch like covenants. But Quere 
of collaterall covenants in the firſt caſes, for therein it ſeemes the 
feoffee or leſſee is not bound. And yet it is ſaid, that if an indenture 
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Executors, Ad- 
miniſtrators. 


__ " # Covenant. 
be madebetween A of the ane part and B and C of the other 
part, and ghercin-there is a leaſe made by A to B and C on certain 
conditions, and I and C arc bound to 4 by the indenture in 
twenty pound to performe the conditions and B only doth ſeale 
the deed and not C; yet in this caſe if C accept of the eſtate he is 
bound by the covenants, and one of them cannot be ſued without 
the other whiles they are boch living. Qui ſentit commudun [entire 
delet et onus, Et tranſit terra cum onere. 


If a man covenant for him and bis heixes t d any thing what- 
ound. But otherwiſe except the 


4,4 {4 


covenant wherein and eby the leſſor and his heirs are 

bound. But if he be ouſted by the keire himſelſe it ſeemes an action 
of covenant will lic againſt him. And yet if he be ouſted by an elder 
title from the leſſor carra;forin this cafe the heir hal not be charged. 
If a man doe covenant for himſelſe onl +50 pay money, build a 
houſe, for quiet enjoying, or the like, he doth not ſay inthe 


enant[his executors Deſcent adminiſtrators &c. yet hereby his 
if 


cov 
execixters & adminiſtrators are bound & ſhal be charged. And yet 
a leſſee for years covenant for himſelfe to repair the houſes demiſed, 
—— other words; it ſeemes in this caſe he is bound to re» 
paire on y during his life, and the executors or adminiſtrators are 
not bound. So ifa leſſor covenant for himſelſe only to diſcharge the 
leſſee of all quit rents out of the land; it ſeemes this coyenant is 
only perſonall, and ſhall bind the covenancor oaly during his life. 
But if in theſe caſes theſe words [during the tetme Ibe added in 
the covenant, as if a leſſee covenant for himſelſe to repaire the 
houſes during the terme, or the leſſor covenant for himſelſe ro dif- 
charge the leſſee of all quit rents during the terme; in theſe caſes 
it ſeemes the executors and adminiſt rators alſo will be charged af- 
ter his death. 5 
If a leſſee be ouſted by one that hath title; it ſeemes an action 
of covenant willlie for this ouſter againſt rhe executor or admini- 
ſtrator upon che covenant in lau, if he were put out in the life time 
of the leffor and not otherwiſe, for i6chere be tenant for lifſethe re- 
mainder in fee to another, and the tenaũt for life by the words 
[demiſe or grant] doth make a leaſe. for years and dye, and af- 
ter he in the remainder doth enter and put out the leſſee for years; 
in this caſe he cannot upon this covenant in law: charge the ex- 
ecutors or adminiſtrators of the leſſor. But upon an expreſſe cove- 
nant for quiet enjoyinghe may. 
In ſome caſes an aſſignee ſhall be charged though he be not na- 
med, 
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--- med.,and.in ſame caſes ſhall not be | though he be named, 
And in ſome caſes he ſhall be charged he is named, as when 


the covenant doth extend to a thing in eſſe, parcell ofthe demiſe, 
there the thing to be done is appurtenant and inner- 
ed to the thing, and ſhall bind the aſſignee be be not ex- 
preſly named, as a covenant to repaire &c. But if the covenant be 
annexed to a thing not in eſſe before but de nov to be erected on 
the thing, as to ſet up a new houſe, or the like; in this caſe it will 
not bind the aſſignees unleſſe they be named in the covenant. And 
aha ado, * — * — 
it will not bind the aſſiguees albei be name ys 
ſo when a contract is perſonall only, and à man doth bind him- 
ſelfe and his aſſignes; his ſhall not be bound hereby: as 
if one demiſe ſheep or other ſtock of cattell, or any other perſonall 
goods for any time, and the leſſee doth covenant for him and his 
aſſignes at the end of the terme to deliver them in as good plight 
as they were at the time of the demiſe or ſuch 3 price for them, 
and the leſſee afligne them; in this cafe this covenant will not 
bind the aſſignee: but the executors and adminiſtrators of the 
fiſt lefſee are bound hereby, So if. one demiſe a houſe and land 
with a ſtocke or ſumme of money for. years, rendring rent, and 
the leſſee doth covenant for him and his aſſignees to deliver the 
money at the end of the terme; in this caſe an aflignee ſhall not 
be bound by this covenant as the enecutors and adminiſtrators of 
the leſlee ſhall, | 
7 . Ifalciſcecovenancto repaire the houſes demiſed or to diſt 
the leflor de omnibus oneribss circa terram,or the like; in theſe 
and ſuch like albeit aſſignees be not named in yt wang wavy be 
and of aſſignees is infini al others that 
come to the land by the aQ of law, or by the act of the parties ſhall 
| beponnd.ont charged by this comrnane, | ain 
If covenant for him and his aſſignes to build a new houſe 
upon the land demiſed within ſeven years, and the leſſee aſſigne it 
over; in this caſe the aſſignee is chargeable. But if a man covenant 
for him and his aſſignes to make a feoffment, obligation, or the like, 
in this caſe the a ſhall not be charged albeit he be named. 
And if th leſſee, covenant for himſelſe, or for himſelfe, his execucors 
and adminiſteat ans only to build anew houſe upon the land demi- 
ſed, and the leflee aſſigne over the land; in this caſe the aflignee 
is not bound by, this covenant. 
— N. and if it be arere that the leſſee 
dis executors and a Il forfeit three ſhillings four pence 
noma pene, and the leſſee the tetme; in this caſe it ſeemes 
the — © 24 
2 
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And in all the caſes before where a covenant is broken, an action .. 
of covenant may be brought. But herein note that howſoever inn 
divers of the caſes before aſſignees are chargeable upon a covenant, 
yet the lefſee himſelſe is not hereby diſchafged, but the leſſor or 
| ElcRion, rantee of the reverſion hath election to charge which of them 
s 2 will. And therefore if a leſſee covenant for him and his aſſignes 
to repaite, and the leſſee aſſigne; in this caſe the leſſor may have 
his action of covenant againſt either of them. And if a leſſee cove- Hill. ic Jus, 
nant for him, his executors, adminiſtrators and aſſignes to repaire the 1 
houſes demiſed, and he in reverſion doth grant away his reverfion, Cumbelid 
and the leſſee aſſigne his eſtate; in this caſe albeit the grantee of 
thereverfion have accepted the rent of the affignee of the terme, yet 
he may ſtill have an action of covenant againſt the executor of 
the leflee upon this covenant, So if a Patentee covenant for him 
and his aſſignes to repaire, and he aſſigne; the King may have his 
action againſt either of them, 

If A and Z doe covenant for themſelves jointly without more co g 
words; the covenant is joint and one of them cannos be charged 
without the other. But if they covenant for themſelves feverally 
the covenant is ſeverall and they may be ſued apart. And if they 
covenant jointly and ſeverally ;'then the covenant is joint and 
ſeverall, and may be ſued either way at the election of the 
covenantee. | | 

Where the deed it felfe wherein the covenants are contained, Pier a. 
or the eſtate on which the covenants as acceſſary to the principall . * 
©; doth depend, is 7e and determined there regularly the cove- 

nants are gone alſo. And therefore if a leaſe for lite or years be ſur- 
rendred, whereby the eſtate is gone, or adeed become void by 
raſure or the like, and there be covenanes contained in the deed ; 
by theſe meanes the covenants are gone alſo, But this ſurrender _ 
doth not diſcharge the breach of covenant which was before the n Sans 
ſurrender, For if a Parſon leaſe his glebe for years, and afterre- 2 
Gene, whereby the leaſe for years doth become void; in this caſe IA Jac. 
the covenants of the leaſe as to the time before the reſignation ſhall ed, 
be faid to be in force ſtill. 

Where a covehant is become impoſſible to be done by the <,, ,x. 
act of God, as where one doth covenant to ſerve another ſeven Plow.286, 
years, and he die before the ſeven yeares be expired; by this the 
covenant is diſcharged. | 

Where there is an expreſſe covenant in a deed for quiet en- c 


joying, the implyed covenant is gone. Expreſſam facit ceſſare 
tacitum. . 151 | 

By a releaſe of all covenams from the covenantee the eovenant ,,,,,, 
is diſcharged, ſo as the releaſe be by deed, for a covenant by deed can- 
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© * Hotbe:diſcharged by word. And therefore: if 4 by deed cove- 
nant with Y to build a houſe by a day, and Z*dark- wiſh him 
to let it alone; this is no diſcharge of the covenant, 
II the leſſor accept the rent of the leſſee or his aſſignee after 
2 covenant broken; this doth not diſcharge the breach of the 
covenant , but the leſſor may ſue for it notwithſtanding. 
And ſo we come to a ray being a ſpeciall kind of cove - 
nant, and therefore next in order to be ſpoken to. 


Eu 


CARAT. VIII. 
Of a Warranty. 


key 39. ments whereby a man and his heices are hound to war- Laid. 

hee. rant the ſame. Or it is where a man is bound to warrant the 
land or hereditamenrt that another hath. And he that doth make w A 
this warranty is called the warrantor, and he to whom it is made — 
the watrante. 111 8 15 24719 v. 

Gta There are two kind of warranties. 1. A warranty in deed, . Luecuplex. 


i: or an expreſſe warranty, which is when che (ſame is expreſſed. 
. when a ſiue, or fe nt by deed is levied or made in fee, or. 

' 4 leaſe for life is made by deed, compechending. warranty, ot. 

which hath an expteſſo clauſe of warranty contained in it, as when. 

a conuſor, feoffor, or leſſot doth covenant. to wartanc the land 

* to the conuſee, feoffee, or leſſee; hch is in theſe, words, Egol S 


« & heredes mei warrantizabimns & imperpetuum deſendemus W S 
. berrdibas ſuis tenrmenta predicta contra ones homines impers 
peta. And by the Statute of Bigamis Dedi is made an expreſſe 
a. warranty during the life of feoffor. 2. A warranty in law, ot 
an implied. warranty, which is when it is not expreſſed by the 

> party but tacite made and implied by the law, whereof ſee divers 


Examples . The warranty in deed alſo is either lineall, which 


which either was owner or might have inherited the land and from 
| whom his heite lineall ot collatexall might by poſſibility have claim- 
= ed the land as hcire from him that made the warranty. Or elſe it 
is — lu, which is, — . | de. by bin. 
that had nojirighe or II right to the is col- 
laterall to the title of the land. Alſo: there is a warran'y, 
which doth commence S * or Wrong, of all * 
| iP ce 


is thus deſcribed. A covenant teall annexed. to the land by him 
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Warranty is a covenant reall annexed to lands or tene- 1. Warranty. 
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hat uſe may be 


ſee divers tat piles aM And nate that all theſe things here 
xe ta ha applied to warrantics of lands and concerning ſrecholds 
and inheritances; far there is a warranty of goods and cattells in 
comrafits of which we treat not bera. 


o 
m 
* 
97 
— 
0 


The fruit and effeſt af this warransy ig deed is, that it doth als FS» 
waies conchade and barre the warmntor himſelſe of the land fa % 


warranted for ever, fo that all his preſeut aud future rights that be 
hath or may have therein are hereby extint. And therefore if the 
father be difſciſed, and the ſonne in his life time releaſe all his right 
to the land to the diſſeiſor, and make a warranty of the land in the 
deed, and then the fither dierb,and the right of the fand deſtendeth 
to the ſonne; in this caſe a lhęit the releaſe doth not barre the 
ſonne yet the warranty dan barre him. And for the moſt pare 
alſo ir doth conclude and barre the heires of him that made the 
warranty to whom the (are wartfnyy doth deſcend to demand 
the ſame land againſt the warranty, forif it be a lineall warranty, 
it is a barre of an eſtate in fee ſimple without any Alerts. i. with- 
out any other land defcended: ro him in fee fimple from the ſame 
Anceſtor that made the warranty : And with: aflees it is a hatte 
of an eſtate in taile. And if it be a collateral warranty, it is with 
or without aſſets a barre of an eſtate infce ſimple or fee taile, and 
an poſſibikiey of right thereunto; and yer ſo as it doth not paſſe 
any eſtate or right but only bind the right ſo long as the warrenty 
is in force, for if the warrinty be avoided the right: may be tevi- 

ved. Bat neither the linea li or collateral warranty can colar 
an eſtate. And therefore if a leflor by deed releaſe to his loſſee for 
life, and warcagt che land to him and his heires; this doth not 
malle his cute greater; neithor wilbit barte titles of entry or acti - 
on in eaſes of Mortmaine, conſent to 2 Raviſhor, mortgage, or 
dowet. And theteſore if an Anceſtor ofthe Lord hath title to entey 
upon an Alienation in Mortmaine, and he releaſo, or make a feoffe- 
nent with warranty; this warranty will neither barre him nos his 
beire. So if « colkatetalb Anceſtor: will make 2 warranty. Which 
doth after deſeend upon one that hath title · oß entxy upon a condi- 
tion broken; this wilt not barre his entry & c. neither will it 
barre any right that ſna l commence afver the warranty made. And 
the wareanty that doth <ommence by-diffcifia doth got bind or 
barre any eſtate with or withwur Aﬀſers. 
And in cafes where the lineall or collateralt warranty 
there if the party be impledged by him or his heises that made the 
warranty, the party impleaded that is teuant of the land 
and ſhew forth this Warranty egaint um, and de mand 
whether he eontrery to higowne warranty ſhall or re- 
ceived to demand the rhing wartanted; and this in pleading is 
called a Rebuecer. And if bebe impleaded ot ſuec by another for 
he 


is A harre, Co ſuper 


— Eh 
* Lie 01. 


INI 134. 
Co bper 


theland;then ke to whom the wirranty is wrde or his heivestacy 


—_— _—_ k 


vouch. 5. call in the wartantot or his bheires to watrant the land. 
And this is an inte t in the nature of an action by 
the warrantor againſt the warrantee; wherein he that doth vouch, 
(called the vouchor) is demandant, and he that is vouched (called 


the vouchet) is made tenant or defendant to the action, and the 


votichor is as it were out of the ſuite. And this ſecond tenant the 
vouchee is called the tenant by the warranty. And herevpon ſhall 
iſſue forth to the Sheriffe a writ to ſummon the vouchee to appeare 
called a Summons nd warrantizandum. And if the vouchee appeare 
he muſt plead to the vouchor, and if he ſhew cauſe why he ſhould 
not warrant, that muſt be tried, and this ſhewing of cauſe is cal- 
led a Counterplea to the voucher + but if he plead in a voidance 
of the warranty, it is called a Counterplea to the warranty. And 
if he cannot gaineſay the warranty the ſtranger ſhall recover the 
land demanded againſt the vouchor, and he thall recover ds much 
other land againit the vouchee of the lands he hath or had at the 
time of the voucher. And this recovery of other ſaad is called a 
recovery in value. And if the vouchee hath at the time of the vou- 
cher and recovery no lands deſcended to him to anfwer the war- 
ranty but hath afterwards land happening to him by deſcent from 
that Anceſtor,then he may have a reſummons and rerover the land 
that doth after happen. But if the Sheriffe returne upon the fum- 
mon, that the vouchee is ſummoned & bhedoth make default, then he 
ſhall have a Af; cape ad valentians, when if he make default a- 
ine the Judgement ſhall be given againſt the vouchor, and be 
lrecover over in value ugainſt the vouchee, and if the youchee 
appeare and then make default che youchor ſhall have a par vwm 
cape ad valentian, and then if he make default Judgement ſhall be 
given as before. Bur if the Sbetiffe toturne upon the ſummons, 
be hath nothing whereby he may be ſummoned, then may the 
vouchor have a writ called Stquatay [ub ſus perien lo, whereupon 
ſhall gocan Alias and Pherics, and if che like cetume be made rhe 
demandant ſhall have Judgement againſt the friſt tenant, but 
he cannot recover in value againſt the vouchee. And if the caſe be 
ſo the vouchre had a warranty from ſome other for the land, he 
may dearaiguc. i. maintzine the warranty over and ſhall re- 
cover in value over alſo againſt his vouchor in the ſame manner as 
Or the warrantee to whom the warranty is made or his heires 
may at any time before- they be implended for the land if they 
will bring a #arrancia Charre upon the warranty inthe deed a- 
gainſt ine wartzatot or his heres, and hereby all the land 
the beire of the warrantor hath by deſcent from the Anceſtor 
that made the warranty at-the time of — brought _ 
4 e 


Recovery in va- 
lue. Laid. 


=: 


Dearaignment 
del G arranty. 
Lud. 


1 tia cbartæ . 
uid, 


A deed will make a 
warranty, Or nat. 


* g, Towhat things 


- extended: And to 
hat not. And 


N (ns 
- 


N 


be bound and ch with the wa into whoſe hands ſo- 
ever it goe afterwards, ſo that if the land warranted be after re- 
covered from the warrantee he ſhall recover ſo much land over 
againe of the other land of the heire of the warrantor or of 
the warrantor himſelfe if he be living. And albeit the war- 
rantee or his heires doe recover in this writ yet he may after 
upon occaſion vouch the warrantor or his heires notwithſtan- 
ding. And herein obſerve it is good policy if a man ſuſpect 
any thing to bring this writ of #/arrantia Charte betimes, becauſe 
it binds all the land of the warrantor from the time of the writ 
brought and not any of his other lands he had before that time 
that are now aliened. 

The words Dedi & conceſſi, or Dedi only in a feoſſement doe 
make a warranty when an eſtate of franketenement or inketitance 
doth paſſe by the deed. But the word Concefſi only, or Demiſi C- 
conceſſi, doe not make fuch a warranty. And by force ot the 
Stature of Bigamis chap. 6. Dedi is made an expreſſe warranty 
during the life of the feoffor. | 

The word, Warrantizo, or warrant is the only apt and effectu- 
all word to make an expreſſe warranty or a warranty in deed, &. 
and therefore this word only is uſed in fines. And the words 
Defends, or Acquieto, albeit they be commonly uſed in deeds, 
yet of themſelves without the other will not make a warranty. 

If a man by deed doth grant to warrant land to 7 & and his 
heires, and the warrantor doth not bind his heires to the war- 
ranty; or doth not warrant to I & and his heires but to I & only; 
or doth warrant to I. Sand his aflignes and not to 7 S and 
his heires; or doth bind himſelfe and his heires to warrant the 
land, but doth not ſay how long, nor againſt whom; theſe are 
good warranties, but how they ſhall be taken ſee afterwards. 

A warranty in deed may. be annexed to eftates of inheritance 
or freeheld, and that not only of corporeall things which paſſe 
by livery, as houſes, lands, and the like, but alſo of incorporeall 
things which lie in grant, as Advowſons, Rents, Commons, 
Eſtovers,. and the like which iſſue out of lands or tenements, and 
that not only to inberitances in eſſe but alſo to ſuch as are newly 
created, as a man (ſome ſay.) may grant a rent &c. de xove ont of 
land for life, in taile, or in tee; with warranty. So 4 warranty in 
law may extend to a rent newly created, and therefore if ſucha 
rent be granted in exchange for an acre of land; this Exchange 
and warranty: thereunto annexed is good. But a warranty ma 
not be annexed to an eſtate or leaſe for years, albeit it be a leaſe 
of one. thouſand years, not to any other chattell, and therefore in 
all actions the which leſſi e for years may have as treſpaſſe &c. a 
warranty cannot be pleaded in barre.. | 7 
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in ſome caſes is a good bat, as if tenant in tail exchange for other 
lands which ate deſcengdedto- the iſſue, and he hath accepted ob 
them, or if not, that other lands age deſtended to him. But if tenant 


i 0 


A warranty may be made upon any kind of conveyance, as upon 
fines, feoffments, gifts, &c. alſo a warranty may be made by and 
upon releaſes and confirmations made to the tenant of the land, al- 
beit he that makes the releaſe ot confirmation hath no right to the 
land, c. And yet ſome ſay, that by a releaſe or confirmation 
where there is no eſtate created, or tranſmutation of the poſleſli- 
on, a warranty cannot be made to the aſſignee. But if A be ſeiſed 
of land in fee, and B doth teleaſe to him, or doth confirm his eſtate 
in fee with warranty to him, his heirs, and affignes; in this caſe all 
men agree this warranty to be good; and ſo alſo it ſeems it is in 
the caſe laſt before, and that both the party himſe lf, and the aſſignee 
may vouch. | 1 
A warranty in Law may be good in his creation, albeit it be made 6. What ſhall be 
without deed, for if a man by his laſt Will and Teſtament deviſe I good wont 


lands to another man for life, or in tail rendring rent; to this e- mg 
ſtate there is a warranty in Law annexed. bind 


The words Dedi & canceſſi, or Dedi onely in a feoffment, make 2 f 
ood warranty in Law, But the word Conceſſi onely in fine or 
coffment,doth not make a warranty in law. And albeit there be 

an expreſle warranty in the deed, yet this doth not take away the 

implicd warranty of the Law. And this warranty in Law by Dedi 

& Conceſſi, or by Dedi onely , is a generall warranty during the life 

of the feoffor. | 
Every partition and exchange implicthin it, and hath annexed Partition, . Ex 

to it a ſpeciall warranty in Law, and how it ſhall bar and be exten- change. | 

ded fee in Exchange. | 

Every tenure by homage Aunceſtrel, i. where a tenant and his 

Aunceſtors have held land of a Lord, and his Aunceſtors time out of 

mind by homage hath a warranty in Law annexed to it, by which 

the Lord is bound to warrant it to the tenant and his heirs. 

If one make a gift in tail os leaſe for life of land by deed or with- 

out deed reſerving a tent, or of a rent» ſervice by deed; in theſe 

caſes there is annexed an implied warranty againſt the donor or . 
leſſor, his heirs and aſſignes. 

When dower is aſſigned to a woman, there is a warranty in Law 
included, which is that the tenant in dower being impleaded, ſhall 
youch and recover in value a third part of the two parts whereof 
ſhe is dowable. ' 

And this warranty in Law is of the nature of a lineal{ warranty, 
and ſhall bind as a lineall warranty onely, tor it doth never barre 
any collaterall title. And hence it is, that this warranty and aſſets 


in tail of lands make a gift in tail or leaſe for liſe rendring rent and 
PLITLS 7 | die 5 


in deed. Oc 
ot. And how it 

"ſhall bar and bind. 
Aaſant. 


die; in this caſe this is no bar. And yet if other aſſets in fee fimple 
deicend, this warranty in La and aſſets is a good bar. 

To every good warranty in deed that mult barre and binde theſe 
things are requifice, 1. That the perſon chat doth warrant, bee n 
perſon able, for if an infant make a feoffment in fee of land, and 
thereby doth binde him and his heirs to warrant the land; in this 
caſe albeit the feoffement bee onely voidable, yet the warranty is 
void. 2. That the warranty be made by deed in writing, for if a 
man make a feoffement by word, and by word binde him and his 
heirs to wartant the land; this is not à good warranty, So if a 
man give lands to another by his laſt Will, and thereby binde him 
and his heires to warrant it; this warranty albeit the Will bee in 
wricing is void. z. That there be ſome eſtate ro which the war- 
ranty is annexed, that may ſupport it, for if one covenant to war- 
raat land to another and make him no eſtate, or make him an e- 
ſtate that is not good, and covenant to warrant the thing gran- 


ted; in theſe caſes the warranty is void, 4, That the eſtate to 


which the warranty is annexed, bee ſuch an eſtate as is able to ſup- 
port it, and therefore chat it be a leaſe for life at the leaſt, for if one 
make a leaſe for years of land, and bind himſelſe and his heires to 
warrant the land; this is no good warranty, neither will it have 
the effect of a warranty : but this may amount to a covenant on 
which an aRion of covenant may be brought, 5. That the war- 
tanty de ſcend upon him that is heit of the whole bloud by the com- 
mon Law to him that made the warranty, and not upon another: 
for if tenant in tail in Burrough Engliſh (where by cuſtome the 
youngeſt ſon is to inherit) diſcontinue the tail, and have iſſue two 
ſors, and the Vncle releaſe to the diſcontinuee with warranty and 
dieths this is no good warranty to binde the ſonne. So if in this 
caſe tenant in taile diſcontinue the taile wich warranty &c. ha- 
vingewo ſonnes, and die ſeiſed of other lands in the fame Bur- 
rough in fee ſimple, to the value of the lands in taile ; the youn · 
ger ſonne is not barred by this warranty, So if one give his land 
to the eldeſt ſonne, and the heites males of his body, the remain- 
der to the ſecond ſonne, &c. and the eldeſt ſonne doth alien with 
warranty having iflve a daughter and. die; this is no good war- 
ranty to barre the ſecond forme. So if tenant in taile have iſ- 
ſue two daughters by divers venters and die, and they enter and 2 
ſtranger doth diſſeiſe them, and one of them doth releaſe all her 
right, and binde her and her heires to warrant it; in this caſe the 
warranty is not good to barre the ſiſter: but if they had beene by 
one venter contra. So if two brothers be by demy venters, and 
the eldeſt doth releaſe with wattanty to the diſſeiſot of the uncle, 
and dieth witbong iffue, and the younger dieth; this is no good 
warranty to batte the younger brother, for a warranty muſt ever- 
N more 
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more deſcend upon him that is heire at the Common Law to him 
that made it. 6. That he that is heir doe continue to beſo, and 
that neither the deſcent of the title nor the warrarity be interrup- 
red, for if one binde him and his heires ro warrant, and afcer is 
attainted of treaſon or felony, and die; this warranty doth not 
binde his heire. So if tenant in taile be diſſeiſed, and after te- 
leaſe to the diſſeiſor with warranty, and after the tenant in taile 
is attainted oſ felony, and hath iſſue and die; this warranty will 
not bind the iſſue. 7. That the eſtate of frechold that is to bee 
barred be put to a right before or at the time of the warranty made, 
and that he ro whom the warranty doth deſcend, hare then bur 
a right to the land, for a warranty will not barre any eſtate of 
freehold or inheritance in eſſe in poſſeſſion, reverſion, or remainder, 
that is not diſplaced and put to a right before or at the time of 
the warranty made, though after at the time of the deſcent of the 
warranty , the eſtate of frechold or inheritance be diſplaced and 
deveſted. And therefore if there be father and fon, and the ſonne 
hath a rent-ſervice,fuic to a mill, tent - charge, ren · ſeck, common 
of paſtuse, or other profit apprender out of land of the father, 
and ihe father maketh a feoffment in fee with warranty and dieth; 
this ſhall not barre the ſonne of the rent, common, &c. And al- 
beit the ſonne after the feoffement wich warranty and before the 
death of the father had been diſſeiſed, and ſo being out of poſſeſſi. 
on the warranty had deſcended upon him, yet this warranty 
ſhould not binde him. So if my collaterall Aunceſtor releaſe to 
my tenant for life with warranty and die, and this warranty de- 
ſcend upon me; this ſhall not binde my reverſion or remainder. But 
if in the caſe before the ſonne be diſſeiſed of the rent &c. and 
affirmo himſelſe to be diſſeiſed by the bringing of an Aſſiſe (for 
otherwiſe he ſhall not be ſaid to be out of poſſeſſion of a rent, or 

the like) and aſter the facher doth releaſe with warranty and die; 
in this caſe the collaterall warranty ſhall binde and barre the ſon 

of his rent &c. And if in the laſt caſe my tenant for life be diſſei- 
ſed, and my Aunceſtor doth relezſe to the diſſeiſor with warran- 

ty and die; this is a good warranty to-barre'and bind me. 8. That 
thewarrantydoe take effein the life time of the Aunceſtor, and 
char he be bound by it, forthe heire ſhall never be bound by an 

expreſſe- warranty, but where the Aunceſtor was bound by the 

fame warranty, and therefore a. warranty made by Will is void. 

9. That the heite claim in the ſame right that the Aunceſtor dothy. 
for if one bee a ſueceſſor onely incaſe of a corporation, hee ſhalt 


not be bound by the wartanty of a naturall- Aunceſtor. © ro, That 


the heite that is to be barred by the wartanty be of full age at the 
time of the fall of the warramy, for ifmy-Aunceſtor make afcoff- 
ment, or a releaſe with warranty, and at this time I. am within 

age, 


age, and aſter he die, and the warranty deſcend gpon mee within 
age; this warranty ſhall not bind me: but if I become of age af- 
tet the warranty of my Aunceſtor , and before his death; in this 
caſe the warranty may barre mee. And in the firlt caſe it will 
barre me alſo, whiles it is in force ; but I may by my entry avoid 
it And the ſameLaw is of a woman covert. And yet it the en- 
try of an infant or a woman covert be not lawful when the warran- 
tie doth deſcend ; in this caſe the warrantie ſhall binde them as 
well as any other, for ſuch a warrantie cannot be avoided bur 
by entrie and avoiding the eſtate. And where the husband is 
within age at the time of the deſcent of a warranty to his wife, 
and the entrie of the wife is taken away, there the warranty ſhall 
bind the wife. = 

If lands be given to A for life, and after to the next heir male 
of A, and the heites males of the body of that heite male, and 4 
baving iſſue B, makes a feoffment of the land with watrantie to I, 
this is a good wartantie and a barre to the iflue, for a man may 
be barred of his right by a warrantie which hee could never avoid: 
as where leſſee for life is diſſeiſed, and a collaterall Aunceſtor of 
the leſſor doth releaſe to the diſſeiſot with warrantie and die, and 
this doth deſcend upon the leſſor; by this he is barred. 

A warrantie made for life or in taile is good, and ſhall binde 
for ſo long onely, as if tenant in taile of land let it for life the re- 
mainder to another in fee, and a collaterall Aunceſtor doth con- 
firme the eſtate of the tenant for life and die, and tte tenant in 
taile hath iſſue; this is a barre to the iſſue during the life of the te- 
nant for life. And in this caſe upon a voucher the recovery in va · 
lue ſhall be put for life onely. 

If one make a gift in taile and grant to warrant the land given 


according to the gift; this warrantie is good no longer then 


the eſtate doth laſt. And no warrantie that a donor can make in 
this caſe can bar him of the land if the donee die without iſſue, and 
the eſtate determine. 

And where a warranty doth bar it is entire and doth extend to 
all the land, and to all perſons, upon whom it doth deſcend, and 
is a batte of all the tight that evety one of them hath in the land, ſo 
that if chey have all tight jointly or ſeverally, ot one onely hath all 
the right and the reſt none, he that hath the right is barred. And 
theretore if lands be given to A, and the heirs of his body and for 
want of ſuch iſſue to E his (iter and the heirs of her body, and 4 
doth make a feoffment with warrantie, and die without iſſue ha- 
ving two ſiſters E and S; this is a bar to E for the whole albeit the 
warranty deſcend on her and another. 

If there be tenant for life, the remainder to his ſonne and beire 
2Pparant in taile, and the father doth a feoffement in fee with 
warrant ie 
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 warrantic and dieth; in this caſe this is a good warrantie, and 


- . 
, * o 


will bar the ſon albeit ic be made of purpoſe to bar him. But if b 
t and covin between him and 4 and B, he make a leaſe 

to A who makes a feoffment in fee to B, to whom the father doth 

releaſe with warrantie, thinking by a collaterall warrantie to bar 


hisſon; this is no bar, for this warrantie began by diſſeiſin: And 


if in the firſt caſe the ſon doth enter in the life time of the father up- 
on the land he doth avoid the warrantie, 

If the father bee tenant for life, the remainder to the next heire 
male of the father, and to the heires males of the body of ſuch 
next heire male, and the father makes a feoffment to 7 & with war- 
rantic anddieth ; it ſeems this warrantie is à good bar to the heir; 
and in this caſe the heir cannot enter in the life time of his father, 
for he cannot be heire male unto his father untill his fathers death. 

If tenant for life make a ſeoffement with warrantie , or be dif- 
ſeiſed, and releaſe with warrantie, and he in reverſion being heir 
to the tenant for life doth not enter, but ſuffer the leſſee for 
life to die, and thereby the warrantie to fall and deſcend upon 
him zin this caſe this warrantie generally is a bar without any aſsets. 
But if hee that doth ſo alien, &c, bee tenant by the courteſie, 
this is no barre to the heire without aſſets in fee ſimple from. 
the tenant by the curteſie, and then it is a barre for ſo much. 
And if the heire for want of this aſſets at the time doth recover 
the land from his mother, and after aſsets doth deſcend from the 
father ; in this caſe the tenant ſhall recover the ſame land of the 
mother againe. And if ſhe that doth ſo alien, &c. to be tenant for: 


life of the inheritance or purchaſe of her deceaſed husband, ot 


given unto her by any of the Aunceſtors of her husband , or by 
any other perſon ſeiſed to the uſe of het husband, or of any of 
his Aunceſtors ; in this caſe her alienation , releaſe, or confirma- 
tion with warrantie ſhall not binde the heire whether hee have 
aſſets ot not. Bur if a man convey lands to the uſe of himſelſe 
B his wife, and the hairs of his body, and they have ifſae: 
C, and the father dieth, and C diſſeiſeth his mother, or getteth a. 
feoffement from a diſſeiſor, and then ſuffereth a recovery with: 
1 ſingle voucher, and after the wiſe doth releaſe to the recoverer- 
with warrantie; in this caſe the warrantie is. a barre to the iſſue, 
and not void by the Statute of 11 H.. . 

. IE the hutband that is ſeiſed of lands in the right of his wife le- 
ya fine or maketh à ſeoffment in fee with warranty, and the wife 
dieth, and then the husband diech; this warranty ſhall not binde 


c. the hcire of the wife without aſſets of other land in fee ſimple from - 


the father, albeit he be not tenant by the courteſie, but it is be- 

fore her death that he doth make the eſtate and the warranty. But a 

l and wife , in this caſe is a good bar to 
ei IE 


If tenant in taile that is in of another eſtate, 5. either by diſſeiſin, c,] 
or by the feofiment of a diſſeiſor, dath. ſuffer a common recovery, . %% 
and a collaterall Annceſtor of the tenant in taile doth releaſe with .. 
wacrantie to the recaverer, and after the recoverer doth make 2 
feoftment to uſes executed by the Statute of 27 H. g. and after the 
collaterall Aunceſtor dieth; in this caſe albeit the eſtate of the land 
be transferred in the poſt before the deſcent of the warrantie, yet 
it ſhall binde. So if hee to whom the warrantie- is made ſuffer a 
common recovery, auch after the Aunceſtor dieth. But if tenant 

in dower enſroffe a villain with warranty , and the: Lord of the 
villain enter into the land-before the deſcent of the warrantie, and 
after the woman dieth; this warrantie ſhall not binde the right of 
the heir, So if a collaterall wartantie be made to a baſtard and 
his heirs; and living, the Aunceſtor the Baſtard dieth without iſ- 
ſve, andthe Lord by eſchear doth enter, and: after the Aunceſtor 
dieth; this watradtie ſhall not binde. 
A collaterall warrantic may deſcend upon an iſſue in taile be- Lit. $& 
fore the right. deſcend, and:-yetbe good with this difference, that fel 
the right be in eſe+n ſome of the Aunceſtors of the heir at the time 
ofthe deſcent of the warranty, as if tenant in taile diſcontinue the 
taile in fee, and the diſcantinuce is diflceiſed!, and the brother of 
the tenant: in taile teleaſeth all his right &c. to the diſſeiſor with 
warrantic,and dieth without iſſue, and the tenant in taile hath iſ- 
ſue and diceh; im this caſe the iſſue is barred. But orberwiſe it is 
where the right: is not in eſſe in the heir or any of his Aunceſtors at 
the time of the fall of the warrantic; as if Lord and tenant be, and 
the tenant make a feoffment in fee with warrantie , and after the 
\ feoffee doth. purchaſe the Seigniory , and after the tenant doth 
ceaſe; in this caſe the Lotd ſhall have a Ceſſavit , for a warrantie 
doth never bar any right that doth commence after the warrantie, | 
If the caſe be ſo that if no ſuch warranty had beene made by —— — 
the father. or other Aunceſtor, the right of the lands or tene- f 
ments ſo: wartanted, had or might have: deſcended ot come from 
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the fame: Aunceſtor, and that from and, by him that made the i 
ſame! wa „ ſuch a warrantie is a lineall warrantie, As 

if a man bes ſeiſedi in fee of land, and make a feoffment- of it | 
to another, and binde him and his heires-to warrant the land, * 
and hath iſſue and die, and the watrantie doth deſcend the al 


ive; this-is:a.lineall wartantie, for that if none ſuch had been, Ca g 
the right: of: the land had deſcended to him as-heire to his father, 
andrhe muſt have made his deſcent by him. And if there be grand- 
father, father and ſon, and the grandfather be diffeiſed, and the 
father releaſe to the diſſeiſor being in fon with warranty 
Nc. und dicth, and after: the grandfather dieth; this is a lineal l 
wrarrant is to the ſon, and albeit in this caſe the warrantie 
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before the right, yet it is a bar. And if there be two bro- 
chen, Ade rd. wt the eldeſt brother doth re- 
leaſt with warranty, and die without iſſue, and after the father 


lieth, and the warrantie doth deſeend to the younger ſonne; this 


is alincall warrantie to him. And it lands be given to A for life, 
the vemainder to his right heires, and hee doth make a feoffmenr 
with warrantic and die; this is but a lincall warrantie. And if 
two partenours be, and che eldeſt enter into all the land to her 


ownenuſe, and then doth make a feoffment with warrantic ind 


dieth without iflue ; this as to her owne part is a lineall warrantie, 
but 28 to her ſiſters part is à collaterall warrantie. And in every 
caſe where one doth demand an eſtate taile, if any Aunceſtor of 
the iflue in taile, whether he had — of the land or not, 
hath made a warrantie, and if the iſſue, that were to bring a writ 
of Formedon , may or might have by —.— by ſome matter 
chat might have been done conveyed to hi 

the giſt by him chat made the warrantie; this is a lineall warran- 
tie. As if a man be ſeiſed of land of an eſtate taile to him and the 
heirs of his body begotten, and make a feoffment of it, and bind 
him and his heirs to warranc it, and hath iſſue and dieth; this war- 
rantic deſcending upon the iſſue is a lineall warrantie. And if lands 
be given to one und the heirs males of his body, and ſor want of 
Told ifoe to the heires females of his body, and the donee doth 
make a ſeoffment with warrantie, and hath iſſue x fonne and a 
daughter and dieth; this warrantie is lincall to the ſonne, and if 
the fonne die without iſſue male, it is 2 lineall warrantie from 
the father to the daughter. Bur if the brother in his life time 
ireleaſe to the diſcontmuee c. wich watrantie &c. and after di- 
eth without iſſue; this is a collaterail warranty to the — — 
If lands bee given to the husband aud wife, and the heires of their 
two bod ies e red, and chey have iſſae, and the husband diſ- 
continue and die, and after the wife doth releafe with warramtie 
and die; this isa lineall wartaatie. And i lands be given to. a 
man and a woman unmaried, and che heirs of their two bodies, 
andrhey intermary, and are difleifed , and the husband doth re- 
leaſe with warrantie and dieth, and after the wife dieth; this is a 
lineall warrentic to the iſſue for alt the nd. And if tenant in taile 


have iſſue three ſons and diſcontinue, and the middle brother doth 


releaſe wich warrantie, and die without iſſae, and after the father 
dicth, and aſtet the elder brother dieth without iſſue, ſo that the 
warrantie doth deſcend to the r brother;. this is a lincall 
 warrantic to him. And if a father land to his eldeſt ſon and 
"the heirs ma les of his body, & e. the remainder to the ſecond ſonne,. 
&c..if rhe eldeſt fon alien in fee with wart@ntic, &c. and hath iſ- 
ſue ſemale, and dieth without iſſue male; this is a lineall warrantic 
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. What ſhall bee 
a collaterall 

warranty. And 

bo ſuch a war- 
ranty ſhall bar. 


to the ſecond ſonne. And in all theſe caſes of a lineall warrantie if Lin 
the right of the eſtate to be barred bee the right of an eſtate in Bez i 


fee ſimple, it is a barre without any aſſets; for the rule is, That 
as to him that demandeth fee ſimple by any of his Aunceſtors, 
he ſhall bee barred and bound by a lineall warrantie that doth 
deſcend upon him, unleſſe hee bee reſtrained by ſome Statute, 
But it doth not binde the right of an eſtate in fee taile without 
aſſets, for in that caſe the rule is, That as to him that deman» 
deth fee taile by writ of Formedon in the Deſcendor, he ſhal not 
bee barred by a lincall warrantie, unleſſe he hath affets by de- 
ſcent in fee ſimple of other land from the ſame Aunceſtor that 
made the warrantie; and then it is a barre for ſo much onely as 
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doth deſcend to him no more. And yet if the iſſue in taile doe ca 
alien the aſſets deſcended and die; in this caſe the iflue of that iſ- L.. 


ſac is not barred by this warrantie and aſſets. Bur if the iſſue to 


whom the warrantie doth deſcend, bring his writ of Formedon, 


and is barred by judgement by reaſon of the warrantic and aſ- 
ſets ; in this caſe albeit he alien the aſſets afterwards, yet the e- 
ſtate taile is barred for ever. 

If cenant for life do alien in fee with warrantie, or be diſſeiſed & 
releaſe to the diſſeiſor with warrantie and die, and the warrantie 
deſcend on him in reverſion or remainder; this is a collaterall war- 
rantie.So if the leſſee for life be diſſeiſed, and a collaterall Aunceſtor 
of him in reverſion releaſe with warrantic and die, and the war- 
rantie deſcend on him in reverſion; this is a collaterall warran- 
tie, for that is collaterall which is collaterall to the title of che 


land. And if a man ſeiſed of lands in fee have iſſue two ſonnes, ? 


and the father dieth , and che younger ſonne doth enter, and 
doth alien the land with warrantie, and die without iſſue; this is 
now a collaterall warrantie that is deſcended on the elder bro- 
ther. And if a ſonne bee diſſeiſed of his own land, and bring an 
Aſliſe, and after the father doth releaſe to the diſseiſor with war- 


, Tanty and dieth; this warrantie that doth deſcend to the ſonne is 


a collaterall warrantie. And if a father diſseiſe his ſon of the land 
he hath of his own purchaſe without any intent to alien afterwards 
and to barre his ſonne, and after he doth make a feoffmene with 
warrantie and die before the entrie of his ſonne, ſo that the war- 
rantie doth deſcend ; this is a collaterall warrantie: If there bee 
father and two ſonnes, and the father is diſseiſed, and the youn- 
ger ſonne doth releaſe with warrantie to the diſsciſor and die 
without iſſue, and then the father dieth ; in this caſe the warran- 
tie now deſcended is a collaterall warrantie. If a leaſe be made 


for life to the father, the remainder to his next heir, and the fa- 1 


ther is diſseiſed and doth releaſe with warrantie and dieth ; this is 


a collaterall warrantie to the heixze. And if the husband diſcon- 
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tinue the right of his wife, and afi Aunceſtor collaterall to the wife 
to whom ſhe is heir doth releaſe with warranty and die, and after 
the husband diet; this is a collaterall warranty and a bar to her. 
And in every caſe where a man doth demand an eſtate taile by a 
writ of Formedon, if any Aunceſtor of the iſſue in tail which hath 
or hath not poſſeſſion maketh a warranty, and the ifſue that is de- 
mandant cannot by any poſſibility that may be done convey to him 
a title by force of the gitc from and by him that made the warranty; 
this is a collaterall warranty, as if tenant in taile diſcontinue the 
taile and die, having iſſue, and the uncle of the iſſue doth releaſe 
with warranty to the diſcontinuee, and die without iſſue, ſo that 
the warranty doth deſcend on the iſſue in taile; this is a collaterall 
warranty. So if ſuch a diſcontinuee make a feoffment in fee, or be 
diſſeiſed, and the uncle releaſe with warranty co the diſſeiſor, or 
feoffee, and die without iſſue, and the warranty doth deſcend on 
the iſſue; this is a collaterall warranty. If a tenant in taile have 
three ſons, and diſcontinue the tailin fee, and the middle brother 
doth releaſe to the diſcontinuee with warranty, and after the te- 
nant in taile dieth ; this is a collatetall warranty to the elder bro- 
ther, If one have iflue three ſonnes, and giveth land to the eldeſt, 


and the heirs of his body, and for want of ſuch iſſue to the middle, 
and the heirs of his body, the remainder to the third, and the heires 


of his body, and the eldeſt doth diſcontinue the taile in fee with 
warranty, and die without iflue; this is collaterall to the middle 
ſonne. In the ſame manner it is in caſe where the middle ſonne 
hath the ſame land by force of the ſame remainder, becauſe his el- 
der brother made no diſcontuance but died without iffue of his 
body, and after the middle brother doth make a diſcontinuance 
with warranty, &c. and dieth without iflue ; this is a collaterall 
warranty to the youngeſt ſonne. And in this caſe if any of the 
fonnes be diſſeiſed, and the father that made the giſt, &c. re- 
leaſerh to the diſſeiſor all his right with warranty; this is a 
collaterall warranty to that fon upon whom the warranty doth 


. deſcend. If lands be given to 4, and the heirs of his body, and 


for want of ſuch iflue to E, his filter and the heires of her body, 
and A doth make a feoftement with warranty, and die without 
iſſue, having two filters E and FS; this is a collaterall warranty to 
E. If lands be given to a man and the heires of his body be- 
gotten, who taketh a wife and hath iſſue a ſon by her, and the 
husband doth diſcontinue the taile in fee and dieth, and after 
the wife doth releaſe to the diſcontinuee with warranty and dieth, 
and the warranty doth deſcend to the ſonne ; this is collaterall to 
him. If tenant in taile diſcontinue the taile in fee , and the diſ- 
continues is difleiſed, and the brother of the tenant in taile doth 
releaſe to the diſſeiſor with warranty in ＋ and dieth without iſ- 

: | | ſues 


ſac, and the tenant in taile hach ive and Tabs this is collateral 


18 to the iſſue. If tenant in tail have iſſue two daughrers, and die, 
and the elder enter into all to her own uſe, & thereof make a feoff- 
ment in fee with warranty, and die without iſſue, this warranty as 
to the other as you * is — „but = — _ own, If 
the husband and wife, tenants in ſpeciall tail, date iffne a daugh- 
ter, and the wife die, and the husband by a ſecond wife have iſue 
another daughter, and diſeont inueth in fee and dieth, and a col- 
laterall Aunceſtor of the daughters releaſe to the diſcontinuce with 
warranty and dieth, and the warranty deſeend upon both the 
daughters; this is a collatexall warranty to them. If lands be gi- 
ven to one and the heirs males of his body, and for want of ſach 
iſſue to the heites females of his and the father die, and the 
brother releaſe with warranty, and die without iſſue; this is colla- 
terall to the daughter. Iſ tenant is tailemakea leaſe for life , the 
remainder to another in fee, and t collaterall Aunceſtor doth con- 
firm the eſtate of tenant for life with warranty and die, and af- 
ter the tenant in taile die having iſſue ; this is a binding col- 
lateral warranty during the eſtate for like. And in all theſe and 
ſuch like caſes of 4 collatetall warranty, whether the right 
bee the right, of an eſtate taile, or the right of an eſtate in fee 
Gmple that is to be barred; it is a bar without any aſſets, for in this 
caſe the rule is, That a collaterall warranty is a barre to him that 
demandeth fee ſimple, and alſo to him that demandeth fee taile 
without any other deſcent of lands in ee ſimple, ſo that the heir 
on whom the ſame warranty is deſcended , can never have the 
land ſo warranted. whiles the warranty doth continue in force, 
but is bound thereby, except ie be in ſome ſpociall caſes reſtrain- 
ed by Act of Parliament, 25, where the husband alone during his 
wives life, or after bet daath, being tenant by the curteſie make 
2 feoftement. by fine or deed of his wives land, which (hee hath 
by deſcent. or puchaſe;, 2 — this will not barre her 
heire without aſſets. of, other: lands in ſer fimple deſcended from 
the ſame Aunceſtox that made the warranty. Or where a wife 
after her husbands death ſhail alone on with her ſucceeding hus- 
band. alien, releaſe,canfirm-or diſcontinue with warranty, the land 
ſhe holdeth in dowen ox in taile ef the gift of her former husband 
Qr any, of his Aupceſtars,;, this: warranty is: voidable and will not 
binde with aſſets, 
Whar ſhall be If the ſon purchaſe land & c. and aſter let it to. his father or any 
ſaid a: warranty other Aunceltor for. years or at will, and he by his deed doth in- 
| _—_— q ſeoffe a ſtranger, and chat with warranty, and aſter dieth, where- 
ar ſuch 2 war. by the warranty dath. deſcend upon the heire; this warranty 
ty.doth work, doth commence by diſſeiſin. So if tenant by Elegit, Statute 
F Merchant, Guardian, in Chivairy,. or Soccage, or becauſe of Nur- 
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deſcend on his heir; this warranty doth commence by difſeifis. 
So if one that hath no right ac all enter into my land, and make 
a feoffement to another with warranty. So if one Coparcenor en- 
ter into the whole land, —— —— W 
ravity ; this warranty as to the one moity dot iſſei 

fin. So if ſather and ſonne purchaſe lands to them jointly &c. 
and the father alien the whole to another with warranty & c. and 
aſter the father dieth 5 this warranty as to the one moity doth 
beginne by diſſeiſin. But if the purchaſe bee to them two und 
the heires of the foanc it is otherwiſe, for if the ſonne enter in 
the life time of the father, the warranty is avoided. bor all, but if 
hee doe not enter, then as to the fathers moity it is a collate- 
rall warranty. — —-—-— the father and fon and 
the heirs of the father, the father alien with warranty &c, 
in this caſe the warranty is good for the whole. 

If the father be tenant for life, the remaindes to his ſor and heir 
in fee, and the father by covin and confent of ipoic to bar the 
heir by acollaterall wa maketh a leaſe foryears, to the end 
that the lefſee ſhould make a ſeoffement in fee that the father may 
releaſe to the feoffee with warranty, and all this is done accor- 
dingly, and the father dieth, and the wactanty doth deſcend to the 
ſonne; in this caſe the warranty ſhall be ſaid to beginne by dif 
ſeiſin. But if the father in this caſe make a feoſſement in fee with 
warranty and die; this is a good warranty to binde the forme, 
albeit it be done to bar him. So ¶ one brother make 
a2ift in taile to another, and the uncle doth diſſeiſe the donee, and 
infeoffeth another with warranty, the uncle dieth and the war- 
ranty deſcendeth on the donor, and then the donee dieth without 
iſſue; this warranty doch begin by diſſeiſin. So if the father and 
fon, and a third perſon be jointenants in fee, and the farher ma- 
keth a feoffment in fee of the whole, with warranty, and dieth, an 
then the ſonne dieth; in this caſe as to the part of the third per- 
ſon, and to the part of the ſonne, the warranty ſhall be ſd to 
beginne by diſſeiſin. But releaſes at this day by a tenant for 
life to a diſſeiſor or any other without covin, albeit it bee to the 
intent to barre him in reverſion ſhall barre him, for intent with- 
out covin and difſeifin ſhall not avoid a warranty, And exam- 
ples of warranties that doe begin by diſſeiſin, have theſe qualities: 
7, That for the moſt part the diſſeiſin is done immediately to the 
heire that is bound by the warranty. 2. The warranty and dif- 
ſeifin are ral and ſemel. And yet if a man diſſeiſe another with 
intent to make a feoſfment with war „ albert the feoffement 
be made twenty years after the diſſeiſm, yet it ſhall be ſaid to bee 
a warranty that doth beginne by diſſeiſin. But in all theſe caſes 
of warranties that doe beginne by diſſeiſin, this is the tule, That 
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| 11. How u war- 


A Warranty." 1 Cap . 
they are altogether void and without force as to all others but to 
the parties themſelves that doe make them. and therefore they do 
not barre or binde any others at all of their right that have any. 
And the ſame Law is of a warranty that doth begin by abatement 
or intruſion; that is, when an abatement or intruſion is made of 
purpoſe to make a feoffement in fee wich warranty. And fo alſo 
it is where the tenant dieth without heir, and an Aunceſtor of the 
Lord doth enter before the entry of the Lord , and make a feoffe- 
ment in fee with warranty ; in this caſe this ſhall not binde the 
Lord, becauſe it doth begin by wrong. 7 

All warranties in generall are favourably taken in Law., becauſe 
they are part of mens aſſurances. Every warranty in Law is taken 
for, and hath the effect of a lineall warranty. 

The warranty that is made by Dedi & Conceſſi, or Dedi only in 2 
feoffement, is and ſhall be taken for a generall warranty againſt all 
perſons to the feoffee and his heires, during the life of the feoffor 
onely, albcit-there be no ſervice reſerved by the deed nor heir na- 
med : but it ſhatbaptextend to the aflignee of the ſeoffee. And 
if there be any ſervice reſerved on the deed, then it ſhall extend a- 
gainſt the heir alſo, 

The warranty in Law that is made npon a gift intail, or leaſe for 
life, rendring tent, is a ſpeciall warranty againſt the donor and 
leſſor, and his heirs and es, fo that the donee or leſſee may 
vouch the grantor after the grant of the reverſion, or the grantee 
of the revertion after the atturument of enant at his election. 

The warranty in Law that is made upon an Exchange, is ſpecial in 
divers reſpects, for it extendeth reciprocally to, and againſt the 
heires oß both parties, and it doth extend only to the ſame land 
that is given in exchange and none other; and no uſe can be made 
of it but by voucher, for no #arrantia Carte doth lie upon it. So 
alſo the warranty that is made in dower is taken to extend only to 
the other two parts of the land. 

The warranty in Law that is made upon the tenure of Homage 
Aun&@ſtrel , extendeth reciprocally to the heires, and againſt the 
keires of both parties. | 

Ifa feoffement be made of land to three jointly, and the feoffors 
doe warrant the land to the feoffees, and every of them; this war- 
ranty ſhall be joint and not ſeverall. But if che eſtate be ſeverall, 
as if one grant white acre to A, and blacke acre to B, and grant to 
warrant the land to them, and either of them; in this caſe the war- 
ranty ſball be ſeverall. 
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Ifa man of full age, and an infant join ina feoffement with war- Co fe 
tanty; this ſhall be caken for a: good warranty as to the whole for Lr 


him chat is of full age and yoid for the infant, and not void in part 
and good in part. 


Wat- 
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Ha man make a feoffment in fee,& bind his heirs but not himſelf to Len 
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"warranty 3, in thiscaſe and by this his heirs (hall not be bound,and 


it ſeems alſo that it will not binde the warrantor himſelfe. — if 
a man binde himſeife ro warrant , and not his heirs by the 
ment; in this caſe the feoffor himſelſe is bound to the warranty 


. bur not his heirs, for it is a maxime of Law, That the heir ſhall ne- 


ver be bound to any expreſſe warranty, but where the Aunceſtout 
was bound by the ſame warranty. If one make a feoffment to B 
and his heirs, and thereby doth grant to warrant the land, and 
doth nor ſay to B and his heirs; yet this warranty ſhall be taken to 
extend to them. Burt if the feoffor doth grant to warrant the land 
to B, and doth not ſay to his heires, this ſball not extend to his 
heirs, And if in this caſe the warranty be to B and his aſſignes, ic 
(hall not extend to his heits, neither ſhall the aſſignees take advan- 
tage of it after the death of B. And if the warranty be to B and his 
heirs, and not to his alſo; this ſhall not extend to his a- 
Genes. If one make a t to A, habendum to him and his heirs, 
and binde himſelfe and his heirs to warrant the land in forma prad. 
Na zin this caſe the warranty ſhall extend to the ſeoffee & his heirs. 

If one grant to warrant land to another and his heirs, and doth 
not ſay againſt what perſons, this ſhall be taken for a generall war · 
ranty againſt all men. 

If one make an eſtate and grant to warrant the land , but doth 
not ſay how long; this ſhall bee taken for as long as the eſtate to 
which the warranty is knit doth laſt. 

If a warranty be made againſt any ſpeciall perſons, it ſhall ex- 
tend to them and no further, and it ſhall extend in all caſes for 
and to all titles, and entries upon title; and it ſhall not in any ſuch 
caſes extend to tortious and unlawfull entries. 

If a man bee ſeiſed of a rent-ſeck, iſſuing ont of the Manor of 
Dale, and hee take a wife, and the husband doth releaſe to the 
terre=tenant , and warranteth texements predifta and dieth; this 
warranty ſhall extend to the rent as well as to the land;and there- 
fore if the wife ſue for her thirds of the rent, the tetre-tenant may 
vauch the heire. And regularly the warranty doth extend to all 
things iſſuing out of the land, viz, to warrant it in the ſame man- 
ner and plight as it was in the hands of the feoffor , and hee ſhall 
vouch as of lands diſcharged. And therefore if grantee: of a rent 

rant it to the. tenant of the land on condition, and the tenant 
oth make a feoffment of che land with warranty; in this caſe the 
warranty ſhall not extend to the rent, albeit the feoffment he made 
of the land diſcharged of the rent. And if a woman have a rent- 
charge in fee, and ſhe doth intermary with the tenant of the land, 
and a ſtranger doth releaſe to the tenant of the land with warran- 
ty; this warranty ſhall not extend to barre any action to be brought 
aſter the death of the wife for the _ Bur if in this caſe the te- 
I 3 nant 
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how. And againſt 
pen it may bee 


taken. 
Aſſignes. 
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nant make a ſeoffment in fee with warranty and dicth, the feoffee 
in a gui in vita brouche by the wife ſhail vouch xs of lands diſchar- 
god at the time of che warranty made. So if tenant in taile of a 

rent-charge purchaſe the land and make a feoffment with warranty 

and the iſſue bring a Formedon of the tent, the tenant ſhall nor 

vouch, &c, - F | 

All thoſe that are parties to the warranty, i. fuch as are named 

in the deed regularly, ſhall rake — the warranty ; as if 
one doth warrant land to another, his heires and aſſignes; in this 
caſe both the beirs & the aſſigns may take advantage of it, and they 
both may vouch, or rebut, or hate a ri carta, fo as they 
come in in privity of eſtate, for otherwiſe the heire or aſſignes can- 
not vouch, or have 2 Warravtia Carta, and yet he may rebut not- 
withſtanding in divers caſes, But thoſe that are nor named for the 
moſt part ſhall not take advantage of the warranty, and therefore 
if land be warranted to I, and not to him and his heirs, or to bim 
and his afligns, or to him, his heires and ; in theſe caſes nei- 
ther the heire nor the aſſignee may or have a Warrantia 
Carta; and yet in ſome caſes where it is ſo, the aſſignee or tenant 
of the land may rebut. 

The warranty annexed to an Exchange, a Partition, by Dedi, 
and by homage Aunceſtrell, doth alwayes goe in Privity, and 
therefore an affignee in theſe caſes can take no advantage of it, 
And yet in the caſes of Exchange, and Dedi, an aſſignee may rebut. 
But the aſſignee of a leſſee for life may take advantage ofthe war- 
ray in Law annexed to his eſtate. 

If one grant to warrant land to another, his heirs and a z in 
this caſe the heirs, or aſſignes, heire of che affignee; or a e of 
the heirs of the feoffee, or aſſignees of aſſignees in inſinitum, (hall 
take advantage of the warranty, And therefore if one infeofte 
1 $to have and to hold to him, his heires and affignes, and war- 
rant the land to him, his heires and aſſignes, and Adoth infeoffe 
B and his keires, and Bdicth ; in this caſe the beite of B ſhall 
vouch as aſſignee to A. And if one infeoffe Aand B, Habenduw 

to them and their heires, and warrant the land to them, their heirs 
and aſſigues, and 4 die, and B doth ſurvive and die, and his heire 
i C; in this cafe C (hall take advantage of-this warranty as 
I one. infeoffe A with warranty to him, his heirs and 


_ afipnes, and A doth infeoffe B, and I doth reinfeoffe 4; in this 


caſe neither A or his ſhall ever take any advantage of 
this warranty. And yet il I infeoffe the heire of A, he may take 


advantage of the warranty. 111 429 yy 
If. one make a fi deed with warranty to the feoffee, his 
heirs and and the froffee doth make a feoffment over to a- 
nother by word without deed ; in this cafe the ſecond feoffee ſhall 
| have 
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bave all the advantage of this warranty, for an aſſignee by word 
ſhall have the ſame advantage that an affignee by deed dal have. 

If a feoffmene be made with warranty to a man and his heirs and 
aſſignes, and he make a giſt in tail the remainder in fee, and the 
donee make a feoftement in fee; this feoffee ſhall not vouch as 
aſſignee, but he muſt vouch his donor upon the warranty in Law; 


and yet he may rebar. 


It lands be given to two bretheen in fee ſimple, with warranty 


to the eldeſt and his heirs, and the eldeſt die without iſſue; in this 


caſe albeit the other brother be his heite, yet he ſhall have no ad- 


Vantage at all by the warranty , becauſe he comes in above rhe 


warranty, But generally all that claime under the warranty ſhall 
take advantage thereof by way of rebutter, albeit they can take 
yo other — by ir. 

If one make 2 nt t two their heirs and aſſigus, and one 
of them doth make a ſeoffment in fee ,. this feoffee in this caſe ſhall 
not take advantage as —— 

An aſſignee of part ofthe land ſhall cake advantage oſ a warran- 
ty, as if a man make a feoffment of two acres with warranty to 
him, his heirs and aſſigns, and the feoffee doth make a feoffment 
of ane acre of it to another; in this caſe the ſecond feoffee ſhall rake 
advantage of the warranty as aſſignee, And therefore herein there 
isadifference between the whole eſtate in part, and part of the 
eſtate in the whole or in any part, for if a man have a warranty to 
him, his heirs and aſſigns, and he make a leaſe for life, or gift in 
tail; in theſe caſes the leſſee or donee ſhall not take advanra 
of the warranty as zflignes: bur they may vouch the leſſor ot donor 

n the warranty 22 But if a leaſe for life bee made the te- 
mainder in fee ; ſuch a leſſee may vouch as affignee upon the firſt 
warranty. If the father have afeoffment made to him and his heirs 
with watranty , and he make a feoffment to his ſon and heire with 
warranty; in this caſe the ſon may cake advantage of the firſt war- 
ranty after his fathers death. If a man infeoffe a woman with war- 
ranty, and they intermary and are impleaded, and upon the default 
of the husband the wife is received; in this caſe ſhe may vouch her 
husband. = fic e converſo. If ; woman — man with war- 
ranty, and they intermary and arc impleaded; the husband in this 
caſe ſhall _ himſelf and — 

He that comes into the land meerly by act of Law in the poſt, as 


* the Lord by Eſcheat, or the like, ſhall never take advantage of 2 
warranty, and therefore if tenant in dower infeoffe à villain with 


warranty , and the Lord of the villaine enter; or a feoffment 
bee to à baſtard wich „ and hee die without iſſue, and 
the Lord enter by Eſcheat; in theſe caſes the Lord ſhall never 
take advantage of theſe wartanties. Bat otherwiſe it is where a 
O 4 man 
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— — Go for if raile being 
ry, Which is by t party, for if tenant in taile bei 
in of another eſtate , i. by keln. or H offement of a diſſeiſor 
ſuffer a common recovery, and a collaterall Aunceſtor of the te- 
nant in taile doth realeaſe with warranty to the recoveror, and 
after the recoverer doth make a feoffment to uſes which are exe- 
cuted by the Statute of 27 H. 8. and after the collaterall Aunce- 
Ror dieth; in this caſe the terte-tenants may take advantage of 
the warranty by way of rebutter , albeit the eſtate be transferred 
in the poſt, So if hee to whom the warranty is made , ſuffer a 
common recovery, and aſter the Aunceſtor dieth; the recoveror 
may take advantage ofthis warranty by way of rebutter, for any 
man that hath the poſſeſſion of land, albeit he have no deed to 
ſhew how he came by the poſſeſſion of it, or how he is aſſignee, 
may rebut the demandant, and ſo barre him and defend his one 
And therefore the tenant by the curteſie, donee in 
taile that is in of another eſtate, an aſſignee by force of a warranty 
made to a man and his heirs, feoffee of a donee in taile may rebut 
and bar the demandant by the warranty. | 

H one infeoffe another of an acre of ground with warranty, 
and hath iſſue two ſons, and dieth ſeiſed of another acre of land 
of the nature of Burrough Engliſh; in this caſe albeit the warran- 
ty deſcend upon the eldeſt ſonne onely, yet both the ſonnes ma 
be vouched. And ſo alſo it is of heires in Gavelkind ; the eldelt 
ſhall be vouched as heire to the warranty, and the reſt in reſpect 
of the inheritance. And in like ſort the heire at the Common law, 
and the heire of the part of the mother ſhall bee vouched, or the 
heire at the Common law may bee vouched alone at the election 
of the tenant. And in like ſort the heire at the Common law ſhall 
be vouched with the heire in ——  Þ And fo alſo a ba- 
ſtatd ſhall be vouched with a mulier.. if a man die ſeiſed of 
certain lands in fee, having iflue a ſonne and 2 daughter by one 
venter, and a ſonne by another, and the eldeſt ſonne entreth and 
dieth, and the land doth deſcend to the fiſter ;. in this caſe the 
warranty doth deſcend on the ſon, and he may be vouched as heir, 
and the ſiſter alſo may be vouched as heir to the land. 

If ewo make a feoffment with warranty, and the one die; the 
ſurvivor ſhall not be charged alone with the warranty, but the heir 
of him that is dead ſhall be charged alſo, And if two be bound to 
warrant land, and both of them die; the heires of both of them 
ought to be vouched, and (hall be equally charged. And ifthe heir 
be vouched in the ward ot three ſeverall perions, the one of them 


onely ſhall not be charged, hut they ſhall be charged equally. 
if — an heir of the — infra me with — af-. 


xt ſhe is macicd to the dillciſce;in this caſe Lmay take * 
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| A 
this warranty againſt the diſſeiſee, and rebut him upon it if he ſue 
me for the land. So if the husband and wife ſue me for the land of 
his wife, and Ihave a warranty of a collaterall Aunceſtor of the 
husbands defcended to him; in this caſe I may make uſe of this to 
barre the husband and wife. 
de A warranty lineall or collaterall may be defeated, determined or 
un avoided in all or in part. And this is" ſometimes by matter in law, 
and ſometimes by matter in deed, : 
Gus. If the eſtate to which the warranty is annexed be gone the war- 
w3-OL#- ranty annexed thereunto is gone alſo. And therefore if an eſtate 
> . a ** 
ier tail to which a waranty is annexed be ſpent, the warranty is determi- 
.. ned. And if a man make a gift in taile with warranty, and after the 
donee doth make a feoffment and die without iſſue; the warranty 
is gone. So if tenant in taile diſcontinue the taile and the diſconti- 
nuee be diſſeiſed, or make a feoffment on condition, and a colla- 
tera} aunceſtor of the iſſue releaſe tothe diſſeiſor or ſeoffee on condi- 
tion, with warranty, and after the diſcontinnee doth enter upon 
the difſeiſor, or on the feoffee for the condition broken; in theſe 
caſes the warranty made by the collaterall aunceſtor is gone. So if 
; a Seigniory be granted with warranty, and the tenancy eſcheat ſo 
that the Seigniory is extinct; hereby alſo the warranty is defeated. 
So if a collateral Aunceſtor heretofore had releaſed with warranty, 
and then had entred into Religion; this warranty had bound, but 
if after he had been dearaigned the warranty had been defeated. 


If the father make a feoffment to his ſonne and heire ap 

wile with warranty and die, ſo that the warranty — 1 

. the ſonne; hereby the warranty is gone. And yet if a feoffment if 

be made to a man and his heires, and he dieth leaving iflue daugh- 

ters; in this cafe the warranty ſhall be divided and is not de- 
"termined. bes 

lated. If tenant in taile doth make a ſeoffment to his Uncle, and after 

— the Vncle doth make a feoffment in fee with warranty &c. to ano- 

se. 

— 


ther, and after the feoffee of the Uncle doth reinfeoffe againe the 
Uncle, and after the Uncle doth infeoffe a ſtranger in fee withour. 
warranty and dieth without iſſue, and the tenant in taile dicth ;. 
hereby the warranty made to the firſt feoffee is defeated. So if the 
Uncle make the warranty to the ſeoffee, his heires and aſſignes, and 
take backe an eſtate in fee and afterdoth infeoffe another. But if 
one make a feoftment with warranty” to the feoffee;his heires and 
aſſignes, and the feoffee doth reinfeofte the feoflor and his wife, or 
the feoffor and a ſtranger; in theſe caſes the warranty is not de- 
feated but doth continue ſtill So if two doe make a feoffment with 
* warranty to one, his, heires and aſſigues, and the feaffee doth ein- 
feoffe one of the ſeoffors; in this caſe the warranty is not gone. And 
if in the firſt. caſe the feoffee' make an eſtate to his Uncle incailorkor = 
ifc- 
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Te" 4 Warranty. 
life ſaving the reverſjon, or a leaſe for life the remainder over &c. 
in this caſe the warranty is only ſuſpended. 

If one make a feoffment or releaſe with warranty, and after is 
attainted of tteaſon or felony ; hereby the warranty is gone; and 
albeit he doe afterwards obtaine his Pardon yet the warranty is 
ngt revived. 

If ſeoffment with warranty be made to two or more, and they 
being Jointenants doe after by deed make Partition; by this the 
warranty is determined. So if two Jointenants be, and one of 
them diſſeiſe the other, and he that is diſſeiſed doth recover in an 
aſſiſe and hath Judgement to hold in ſeverally; hereby the war- 
ranty is determined, * So. if 4 and; B be Jointenants of white 
acre for liſe, and A by fine doth grant to I totam & quicquid ha- 
bet in tenementis ; hereby the warranty is gone. But if a Partition 


be made by Judgement upon a writ by force of the Statute of 


13 H. 8. this doth; not defeat the warranty fallen co them, but it 
ſhalbbe divided between them, and they ſhall all of them take ad- 
vantage of it, | 

If one enfeoffe three with warranty to them and their heires, 
and one of them releaſe to one of the other two; hereby the war- 
ranty is gone for that part. But if one of them releaſe to the other 
two; in this caſe the warranty, is not gone but doth continue, and 
they may vouch upon it. 

If one enfeoffetwo men and their heires, and one of them doth 
make a feoffment in fee; hereby the warranty is not determined, 
but the other may take advantage of it notwithſtanding, 

Ifthe party that hath the warranty or the eſtate to which the 
warranty is annexed: releaſe to him that is bound to warrant all 
warranties, or all covenants reall, or all demands; by either of 
theſe releaſes the warranty is gone, So alſo if by a defeaſance made 
between the patties it be agteed the warranty ſhall be void, by 
this defeaſance the warranty; may be avoided alſo, Or if it be ſo 
agreed that the warrantee or his heires &c. ſhall not vouch, or have 
a Warrentia carte; by this the warranty is avoided in part. 

If tenant in taile doth enfeoffe his Uncle which doth enfeoffe a- 
nother in fee with warranty, if in this caſe the feoffce releaſe the 
warranty to his Uncle; hereby the warranty is extinct. But if a 
gift in taile be made with warranty, in this caſe a releaſe made by 
the tenant in taile of this warranty will not extinguiſh it. 

If the parties between whom the warranty is intermary , hereby 
the warranty is ſuſpended during the covertute in ſome caſes. 

If cenant in taile doth make a feoffment in fee with warranty, 
and diſſeiſeth the diſoontinuee, and dieth ſeiſed, this doth ſuſpend 
the warranty. 
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ſooifee and his heires, and the feoffer doth veſeuſe — rs 
one of che feoffors z this doth not determine the warranty of rhe 
other as to the moity. So if one dork. infeoffe two with warranty, 
and the one of them doth reſeuſe the warranty; this doth not ex- 
tinguiſhthe warrancy forthe other moity, but it doth continue ill. 

A warranty. alſo may joſe: his force by taking benefit or making 
uſe thereof; for after a'man hath once tiken advantage thereof in 
ſome caſes he can make no further riſe of it: of which read Co. 
faper Lit. 393. — | 

And now having dont with Deeds in generall and ſome of the 
parts thereof in fperiail, we are in otder to come to ſome ſpeciall 
kinds of deeds, wherein we will fitſt begit with a deed of Fee. 
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CAT. IX. 
Of a Feoffment. 


— i. Donatio feodi, ſtrictly and properly is the gift 
8 or grant of any honors, caſtles, manors, meſſuages, lands, houtes, 
or other corporall immovable things of like nature which be 
* hereditable to another in fee ſimple. i. to him and his heirs for 
ever by the delivery of ſeiſin and poſſeſſion of the things given. 
And from hence comes the word /ifeoffe, for by this word and the 
words Give and Grant, ( as the moſt apt words for that purpoſe) 
is this kind of cotrvepance moſt. commonly made; Hence alſo it is, 
that he that makes this froffment is called the feoffor, and he to 
" Whom it is made the feoffee. Alſo it is ſometimes but im 

called a feoffment when an eſtate of freehold only doth paſſe. 

This kind of conveyance albeit it may be made in moſicaſes b 


— 


Yy8..pr. word without any writing, yet it is commonly done 2 wri 


ting, and this writing is then called a Deed or Quartet of f ; 
but hence is the diviſivo of a feoffment by word, or 4 feoffment by 
writing. The ancient formes and examples of theſe deeds are very 
briefe ; and and yet tbey had theſe parts contained in them. 


Ii. 4 5. 
g 1. The Premiſſes. 3. The Ha,, 3. The T evevdans.” 4: The 


Neudau. 5. The Clauſe of warranty; 6 The in cgja rei 


=  teſtimoniam. 7. The Date. 8. The clauſe of Hiis reftibus; Hee 


fair cahdide illiut etatis fides & fimplicitas que pawontis lintis omnia 
Fido fm ͥ Y peſuer ui. 10 

Aud this manner of convey auce us it is the moſt uneient Nud 

of conveyance, ſo is & the beſt wd excellent: of MH others, and 

in ſome reſpe&s- doth: excelthe' conveyance by fine or recovery: 

for it is of that nacute und efficacy by reaſon a as = 


Seiſin evermore inſeparably incident to it, that it cleereth all diſſei- 
fins, abatements, intruſions, and other wrongfull and defeaſible 
titles, and reduceth the eſtate —_— the when the entry 
of the feoffor is lawfull,which nei fine, recovery, nor bargaine 
and ſale by deed indented 'and iarolled will doe when the feoffor 
is out of poſſeſſion, And it paſſeth the t eſtate of the feoffor, 
and not only ſo but barreth and excludeth him of all preſent and 
future right and poſſibility of right to the thing which is ſo con- 
veyed, inſomuch that if one have divers eſtates all of them paſſe 
by his feoffment, and if he have any inteteſt, rent, common, or the 
like into or out of the land, it is extinguiſhed and gone by the 
feoffment. And further it barreth the feoffor of all collaterall be- 
nefics touching the land, as condition, power of revocation, writs 
of error, attaint and the like, inſomuch that if a man make an eſtate 
4 of his land upon condition, or with power to revoke it, and aſter 
he make a feoffment of the land; by this he is barred for ever of 
taking advantage of the condition or power of revocation. It de- 
ſtroyeth contingent uſes, gives away a future uſe incluſively, gives 
away a Seigniory incluſively, and gives away a right of action: for 
both the feoftment and livery of ſeiſin incident thereunto ate mych 
favourcd in law, and ſhall be conſtrued moſt ſtrongly againſt tlie 
= feoffor and in advantage ofthe feoffee. And beſides all this becauſe 
. it is ſo ſolemnly and publique ly made it is of all other conveyances 
1 moſt obſerved and therefore belt remembred and proved. 
If the feoffment be made by deed then muſt the deed be ſo made, 
written, read, ſealed, and delivered as all other deeds that are well 
made muſt be. For which ſee Deed ſupra cap, 4. Numb. 5, 8 
——— And in every good feoffement that is made there muſt be a see Gran 
feoffor. 5.a perſon able to grant the thing paſſed by the feoffment; —— 
a feoffee. 5, a perſon capable of it and able to take it, and a thing Tit 43 
T1 torelpen of grantable, and it mult be granted in that manner as law requireth, 787 5 
| — And ſor this therefore obſerve that whoſoever is diſabled by the No fer 
” thereunto and common law to take is diſabled alſo to make a feoffment, gift, 1757 
i grant, or leaſe, and many alſo that have capacity to take by fuck 39 H.6.43, 
conveyances have no ability to grant by them, as men attainted of 
treaſon, felony, or in a Premunire, aliens borne, the Kings villaines, 
Ideots, mad men, 2 man deafe, blind arid dumbe from his nativity, 
Feme covert. à feme covert, an infant, and a man by dureſſe, for the feoffments, 
gifts, &c. of ſuch perſons may be avoided, Bur ſuch perſons as have 
committed treaſon or felony if attainder doe not follow, ſuch a8 
are attaint of hereſie, a leper removed by the Kings writ ſrom the 
ſociety of men, baſtards, inch 2s ate deaſe, dumbe ot blind, that 
have underſtanding and ſound memory, albeit they cannot expteſſe 
their intentions otherwiſe then by, ſignes, thoſe that ate drunken, 
the villa ines of a common perſon before entry c. alſo excommuni- 
| | | cate 
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A Ferffment. 
cate perſons, and outlawed perſons, albeit the King take the pro- 
firs of their lands, all theſe may make feoffments, gitts, &c. and all 
theſe have capacity to take by ſuch conveyances. 

A woman that hath a husband alone and by her ſelfe Without 
her husband cannot make a feoffment of her owne land, and if ſhe 
doe ſo it is void albeit her husband agree to it. 

Neither the head alone, nor any one or more of the members of 
a Corporation aggregate of many alone may make a feoftment of 
any of the land belonging to their corporation. But all of them 
together may make a feoftment : and if any of them be ſeiſed of 
land in his owne right and in his naturall capacity, he may niake a 
feoffment of this land as another man may doe; yea he may make 
a feoffment of this land to the ſame corporation whereof he is a 
head or member, and ſo give and take alſo ina divers capacity, 

Eccleſiaſticall perſons cannot make feoffments, gifts, &c. of their 
ecclefiaſticall lands for longer time then three lives, or twenty one 
years, for all feoffments, gifts, grants and leaſes by Biſhops albeit 
they be confirmed by Deane and Chapter, or by any of the Col- 
ledges or halls in either of the Univerſities or elſewhere, or by 
Deane or chapters, maſters or gardians of any hoſpitalls, Parſans, 
vicars, or any other having ſpitituall or eccleſiaſticall living, are 
avoidable. 

A man cannot mike a feoffment to his one wife after the ma- 
riage is conſummate. But after a contract made, and carnall know- 
ledge had he may make a feoffment to her, and ſuch a feoffment 
will be good. 

One Jointenant cannot make a feoffment of his part of the land 
to his companion, for a man cannot give a poſſeſſion to him that 
hath it before, And hence it is alſo that the leſſot cannot make a 
feoffment to his leſſee for life, years, or at will. And yet perhaps 
a feoffment in this caſe if it be in writing may worke as a confir- 
mation. But one tenant in common, or one coparcenor may make 
a feoffment of his part of the land to his companion. 

If a man make a feoffment of anothers land, it is a diſſeiſin, but 
a good feoffment againſt all men but the diſſeiſee himſelfe, And if 
foure joine in a feoftment of land, and three of them have nothing 
in the land, and the fourth hath all the eſtate ; this is a good 
feoffment. 

A diſſeiſor cannot make a feoffment of the land to the diſſciſce, 
but it will be void, for the diſſciſce will be remicted, Bur a diſſeiſee 
may make a deed of teofiment and a letter of atturney to enter and 
give livery ; and if the atturny doe ſo, this will be a good feoffment. 

No feoffment, or livery of ſeiſin can be made to the King, for he 
doth alwaies give and take by matter of record. 

A feoffement may be made at this day of any thing which doth 
X lie 
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ner as it is, where the leſſor doth enſeoffe a ſt 


- 4 Feoffment. 
_ by whatſoever tenure it be held, notwithſtanding 
Statute of Agua 2 But in ſome caſes where a man 
doth alien his land held of the King, he malt have che Kings licence 
before hand to doe it, or elſe he mult pay a fine to the King after- 
wards for not having a licence. But of ſuch — 
very of ſeiſin can be made no feoffment can be made. 

One may make a feoffment of a moity, third, fourth, or fifth part 
of his Manor or other land, and that by the name of a moity, third, 
or fourth part, 

A feoffment may be made of an upper chamber over another 
mans hovſe beneath. 

If there be a meadow of one hundred acres which time out of 
minde hath been divided amongf divers perſons, and each perſon 
hath a certaine number of acres, but in no certains place, the cuſtome 
— allot each perſon his number one yeare in one place and 
an in another «/ternis vicibss 3 in this caſe either of theſe per 
fons may make a feoffment ofhis part by the name of ſo many acres 
lying in ſucha meadow without any bounding or deſcribing of it. 

If parceners have made partition of their land, that the one 
ſhall have it from Eaſter to Lammas to her and her heires, and the 
other ſhall have it from Lammas to Eaſter to her and her heires, or 
that the one ſhall have it one yeate and the other the other yeare 
alternis vicibus : Or if they have two Manors defcended,and they 
agree that the one ſhall have the one Manor one yeare, and the o- 
ther the other Manor the ſame year, and the next year that he that 
had the one ſhall have the other a/ternis vicibus for ever; in theſe 
caſes the parceners may either of them make a feoffment of this 
land or Manor. 

If there be any leaſe for life or years in being of that land or 
thing whereof the ſeoffment is made, and he that hath this leaſe for 
life or years, ot in his abſence his bailife or ſervant keeping in the 
honſe or land whereof the feeftment is to be made doth give leave 
and agree that livery of ſeiſin ſhall be given upon the houſe or land 


the 


by the leſſor himſelſe or by his atturny,and for this cauſe doth leave 


the poſſeſſion ofthe houſe or land, and thereupon livery of ſeiſin is 
made; this is a good feoffment and a good livery of ee and yet 
it doth not prejudice the eſtate ot the leſſee. And if the leſſor make 
a feoffment of the land to a ſtranger by aſſent or licence of the leflee 
the leſſee then being on the 1adthis is a good feoftment.In like man- 
to which the 
rexmor doth agree ſaving his terme. And if rhe leſſor make ſuch 
an entry upon the leſſee for life or years as to put him out of poſſeſ- 
fron of che houſe or land, and then he doth make a feoffment and 
livery of ſeiſin of. it, or if the leſſor in the abſence of the leſſee his 
wife, ſervants and children enter upon the thing in leaſe and make 
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2 A Feoffment. 
1 ſeoſſment and livery of ſeifin thereof; in theſe caſesthere'is 2 
48 —— — to paſſe the reverſion, for in theſe caſes when the 

* * lefſeefor life or years doth reenter, the law doth adjudge this to be 
an atturnement in law. But if a leſſor will enter upon his leſſee, 
and againſt his will (the leſſee being ſtill in poſſeſſion of the land) 
make a feoffment of the land and give livery; this is void and can 
never take effect as a feoffment. And therefore if there be a con- 
veyance made of a houſe and land thereunto belonging in leaſe, and 
the feoffor come into part of the land without the leave of the leſ. 
ſee, and there make livery of ſeiſin of that part in the name of all 
the reſt of the land, wr — — — — —— 
t being then upon any otber part of the land, pecially if the 
be inthe — is no good feoffment for any part of the land 
but void for the whole. And yet ifthe leſſee for years make an 
* under-leaſe of part of the land to another, and the feoffor doth 
make a feoſſment of this part, and give livery of ſeiſin this pan, 
in this caſe the poſſeſſion of the firſt leſſee in the reſidue wilt not 
hurt the feoffment or livery for this part, but it is a good feoffment. 
Alſo if the leſſee give the leſſor leave to make livery and depart and 
leave a ſervant of the leſſee upon the land; in this cafe it ſeemes 
his preſence upon the land whiles the livery is made will not hurt. 
And ſo if the leſſee leave the poſſeſſion and leave nothing upon the 
land bat his catrel{ ; thicy will not keep his poſleſſion nor prejudice 
the livery of ſeiſin. 

n897. If a teafe be made of one acre to one, and another acre to ano- 

viel. ther, and the leſſor make a feoffment of both theſe acres, and make 

livery in one of them in the name of both acres; this is no good 

feoſſment for the other acre, for by this livery he is not put ont of 

* poſſeſſion of that acre, So if one make a feoftment of two Manors 
x, the one in poſſeſſion and the other in leaſe, and give livery of ſeiſin 
| of the Manor in poſſeſſion in the name of both the Manots; this is 
. no feoffment for the other Manor, neither will it paſſe by rhis- 
* offment. So if one make « leaſe: for years of a houſe, and after 
make 2 ſeoffment in fee ofthe houſe and of a cloſe adjoining, and 

give livery of ſeiſin of the houſe the termors wife and children be- 
ing then in the houſe; in this caſe this is no good livery neither to 


Atturnement. 


paſſe the houſe nor the cloſe. . 
b Ifleſkefor life, or years małe a ſeoffment of the land, the leſſor Pœrfciue 
dene, being then upon the land and not contradicting it; it ſeemes this 


is a good feoftment, and that the prefence of che leſſor upon the 
land eſpecially if he doe not contradi&ir will not hinder the virtue 
of rhe feoffment as againſt the feoffor and all others: bur the leſſor 
may enter afterwards for the forfeicure notwithſtanding if tice 


pleaſe; | 
Fthe hneband alone make a feoffment-of the land, he hath in the — 4 
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4 Feofſment 
right of his wife, or that he bath jointly with his wife, his wife 
being then upon the land and diſagreeing to it; in this caſe the 
feoffment is good againſt the feoffor and all others but the wife 
notwithſtanding her preſence and diſagteement, but the wife may 
after his death avoid it. 

If one jointenant make a feoffement of the whole land, his com- 
panion being then upon the land; by this there doth paſſe no more 
but a moity, and the feoffement is void as to the moity of his 
companion, for the feoffment doth not give his moity. 

If a manenter into my land by wrong, and make a feoffement 
of it to a ſtranger, I being then upon the land; this feoffement 
is void, for in this caſe the Law doth adjudge me to be alwayes 
in, and never out of the poſſeſſion. 

If the King have any poſſeſſion of the land by wardſhip or o- 
therwiſe, the owner of the land can make no feoffement of it, And 
therefore if the King be enticuled to land by wardſhip, or primer 
ſeiſin after office found after the death of an Aunceſtor of one of 
his tenants; in this caſe it is ſaid the feoffement of the heire is 
void and/paſſeth nothing, for the King is ſtill in poſſeſſion, And 
if it be before office found it will be all one, for the office ſhall re- 
late to the death of the Aunceſtor. And yet in theſe caſes the 
feoffment is good againſt the heire himſelf, and all others beſides 
the King. Il the heir before office found, enter and make a feoff- 
ment, and then the King doth pardon the feoffee; in this caſe the 
feoffement is good. And yet ſuch a feoffement after office with 
a pardon is void. And the like law is if the entry bee before 
office, and the pardon afcer the office; for this is void alſo. But 
if a man bee outlawed for debt or treſpaſſe, and thereupon the 
King hath the profits of the lands; in this caſe the owner may 
make a feoffment of this land notwithſtanding. 

Divers perſons cannot make a feoftement but it muſt be by deed, 


the manner of as corporations, and ſuch like : Alſo divers things cannot be gran- 


ted by a feoffement, but the feoffement muſt be made by deed, for 
a ſeoffement cannot be made of a reverſion of land but it muſt be by 
deed. But a leaſe may be made of land to one for life, the remain- 
der to another in fee, and this may be done without any writing by 
word only, Alſo a feoffment may be made of the moity,third, or 4 
rt of a manor,or of a peece of land without deed, And yet if one 
be ſeiſed of a manor,whereunto an Advowſon is appendant, and he 
make a feoffment of three acres parcell of the manor, together with 
the Advowſon to two men, Habendum the one moity with the Ad- 
vowſon to one of them, and the other moity to the otb et; in this 
caſe the feoffment cannot be well made unleſſe it by deed. 
If a leaſe be made for five years, on condiridn that it the leſſee 
io the leſſor within the two firſt years ten pound, then that he ſhall 
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| havethe land to him and his heires, or otherwiſe but for five years; 


in this caſe if livery of ſeiſin be made to the leſſee before his entry 
this is a good feoftment, Et fic de ſimilibui. | 

Every feoffment alſo whether it be made by deed or without 
deed muſt be made with livery of ſeiſin, and this livery of ſeifin mult 
be made according to the rules of livery and ſeiſin herein after 
laid downe, for this is of the eſſence of a feoffment, and a feoffment 
is not accounted periect untill livery of ſeiſin be made, for untill 
then the feoſfee bath only an eſtate at will in the land, and the 
teoffor may put him out when he will. And if either of the par- 
ties die belore the livery of ſeiſin be made the feoffment is void, and 
no warrant of atturny to make livery can be executed afterthe 
death of the feoffor or feoffee, neither is there any remedy in this 
caſe to get the aſſurance to be made perfe& but in a Court of E- 
quit y. But in caſe where there are many feoffees there the death 
of one ot ſome of them will not hinder the livery but it may be 
made to him or them that doe ſurvive, we mult ſee therefore in 
the next place what this livery of ſeiſin is. 

Livery of ſeiſin, or giving of poſſeſſion is a ſolemnity or overt 
ceremony required by law and uſed for the paſſing of lands or te- 
nementa corporall as an evidence or teſtimoniall of the willing de- 
parting by him that makes the livery from the thing whereof livery 
is made and the willing acceptance thereof by the other party. And 
this is as ancient as —— for no feoſtment is made without 
livery of ſeiſin, albeit livery of ſeiſin be ſometimes made upon other 
conveyances. And it was firſt invented as an open and notorious 
act to this end, and that by this meanes the country might take 
notice how lands doe paſſe from man to man and who is owner 
thereof, that ſuch as have title thereunto may know againſt whom 
to bring their actions, and that others may know that have cauſe of 
whom to take leaſes, and of whom to require wardſhips &c. And 
by this means if the title come in queſtion the Jury can the bettes 
tell in whom the right is. And of this livery of ſeiſin there are 
two kinds, 1. A livery in deed. 2. A livery in law called a live- 
ry within view. The livery in deed is when the feoffor, donor &c. 
by himſelfe or another taketh the ring of the doore of the houſe, 
or a turſe, or twig of the land, and delivereth the ſame upon the 
land unto the feoffee, donee, &c. in the name of ſeiſin of the houſe, 
or ſeiſin of the land. And this is done ſometimesby the parties 
themſelves if they be preſent,& ſomerimes in their abſence by their 
atturnyes or procurators. The livery in law is where the feoffor 
ſaich to the feoffee being in view of the land, I give you yonder houſe 
to you and your heires, goe enter into the ſame and take poſſeſſion 
thereof accordingly, or the like. 

Becauſe this manner of conveyance by feoffment is ſo ancient 
| P 
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therefore this ceremony (being i y incident to 2 feoff- 
ment) is much favoured in law: A herefore it is expounded and 
taken ſtrongly againſt him that doth make it an ficially 
for him to whom itis made, And for this cauſe it worketh not 
only to tranſmit the preſent eſtate but alſo to barre all preſent 
and future rights and poſſibilicies. If therefore one make a leaſe for 
life to I & the temainder to the right heires of / D (which I D 
is then living) and give livery of ſeiſin according to the deed; in 
this caſe albeit he in remainder be not capable of this remainder, 
yet by the livery it ſhall paſſe out of the feoffor, and ſhall be in 
Abeyance during the life of 7 S. So if a ſeoffment be made to one 
& heredibas, without the word [ Sxis, ] and livery of ſeiſin be 
made of the deed; this livery perhaps may make the eſtate good, 

Livery of ſeiſin is needfull and muſt be had and made in all caſes 
where any eſtate of fee ſimple, fee taile, or for a mans owne or a- 
nother mans life is made or granted by writing, or word in the 
country of any lands or tenements corporal. And ſo alſo where one 
doth make a leaſe of land to another for years the remainder to a 
ſtranger in fee ſimple, fee tail, or for life;in theſe caſes livery of ſeiſin 
muſt be had and made to the leſſee for years orelſe nothing will 
paſſe to him in remainder ; and yer the leaſe for years will be 

d. And ſo alſo where a leaſefor yeares is made upon con- 
ition that if ſuch a thing happen the leſſee ſhall have the fee ſimple; 
in this caſe the leſſee maſt have livery of ſeiſin before his entry, o- 
therwiſe the eſtate will not increaſe, And fo allo if the King 
make a feoffment of the land he hath in the right of the Duch 
of Lancaſter that is not within the county Palatine ; in this ca 
livery of ſeifia mult be made as in the caſe of a Subject. And in 
all theſe caſes where livery of ſeifin is requiſite and it is not made, 
there doth paſſe no eſtate by the conveyance but an eſtate at will 
at the moſt, 

Bur livery of ſeiſin is not needfultor requiſite to bee had and 
made in caſeg"where any eſtate of fee ſimple, fee taile, or for life 
is made or granted of any lands by matter of record, as by the 
Kings Letters Patents, Fine, Recovery, Deed indented and inrol- 
led, and the like; nor is it needſull where any ſuch eſtate is cre- 
ated by way of covenant and railing of uſe, by way of Exchange, 
Indowment ad oſtium Ecclefie, Or ex Aſſenſu patris; nor is it need- 
fall where any ſuch eſtate is paſſed or granted by way of Surren- 
der, deviſe, — or confirmation, or by way of increaſe or exe- 
cutory grant, as when the fee ſimple is granted to the leſſee for 
life or yeares in poſſeſſion; neither is it requiſite or can be made 
where any incorporeall hereditaments, as reverſions, rents, com- 
mons, or the like are granted in fee ſimple, fee taile, or for life: for 
in ſome of theſe caſes there is an atturnement to be made that doch 
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elite of Id is made of a corporall thing, as if a houſe or land 
belong to an office, and the office be granted by deed ; in this 


caſe the houſe or land doth paſſe as incident thereunto. So if a 
houſe or chamber belong to a corody z in this caſe by the grant 
of the corody the houſe or chamber paſſeth without any livery of 
ſeifin. Neither is it requiſite upon a leaſe for yeares, for if a man 
make a leaſe for one thouſand yeares;,this leaſe is perfect by the 
delivery of the deed without any liveryof ſeiſin. Neither is it need- 
full where one doth grant to me and my heires all the trees grow- 
— ground; for theſe will paſſe without any li very of ſei- 
at all. a 

Livery of ſeiſin may and muſt be made either by the party him- 

ſelfe that maketh the eſtate, or if it be a livery in deed, it may in his 


. abſence be made by his atturney ſufficiently authorized by writing. 


And he that may make an eſtate, to the perſection whereof livery 
is tequiſite, may himſelſe and in his owne right make livery there- 
upon : and in the right of another, and as atturney to another ſo 
divers that cannot make any eſtate may notwithſtanding make live- 
ry of ſeiſin. And therefore the husband albeit he may not make a 
fcoffment in fee, or leaſe for life, &c. of land to his wife, yet he 
may as an atturney make livery of ſciſin to her upon a conveyance 
made by another. And ſo alſo may the wife upon a conveyance made 
to the husband or her. And fo alſo Monks, Infants, Aliens, and 
ſuck like perſons diſabled to make feoffments &c. may notwith» 


ſtanding make livery of ſeiſin as atturneys upon conveyances made 


to others, And ſo likewiſe may he in remainder in fee make live- 
ry to the leſſer for years. Et fic de fmnilibus. And this livery of 
ſeiſin may and muſt be made to the party himſelſe that takeththe 
eltate, or in his abſence to his atturney or procurator ſufficiently 
authorized: and in this caſe = one may be an atturney to take 
that may be an atturney to give livery. If a feoffment be made to 
divers by deed and livery of ſeifin is made to one or ſome of them; 
this is a good livery to execute the eſtate to them all. But if a feoff· 
ment be made to divers without deed, and livery of ſeiſin is made 
ro one or ſome of them in the name of all the reſt ; in this caſe 


_ the ſcoffment is good to execute the eſtate in him or them to whom 
tte livery is made and voidas to the reſt. If a leaſe for years be made 


to A and B without deed, the remainder to D in fee, and livery 
of ſeifin is made to A or B; in this caſe this is a good livery to 
make the remainder to paſſe to D. But if a leaſe be made for years 
to A, the remainder to the right heires of I & in fer / & being 
then living, and livery of ſeiſin is given to A. chis remainder is void. 
for nemo eft heres vivitis One Jointenantcinot make livery of ſeiſin 
to his companion as a tenant in common „ 
= 2 make 
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make livery of ſeifin to his leſſee for lifeor years. See before Nam,4. 

In all caſes where this ceremony is requiſite, whether it be done 
by the parties themſelves in petſon ot their deputies it muſt be done 
and made, 1. in the life time of che feoffor,danor,or leſſor, and in the 
life time of the feoffee, donee, or leſſee; for if either of them die it 
cannot be done afterwards, neither can a warrant of atturney be 
be made to deliver ſeiſin after the death of the feoffor &c. Bur if 
there be more feoffees, donees, or leſſees, then one zin ſuch caſes albeit 
all of them die but one the livery of ſeiſin may be made to that one 
that doth ſurvive, and it will be good to him to execute the eſtate 
in all the land. And ſo it is if there be a warrant of atturney made 
by a Corporation aggregate,asa Mayor and Communalty, Deane 
and Chapter, or the like, to give livery of ſeiſin, in this caſe the 
death of the Mayor, &c. will not determine the authority, and there- 
fore in that caſe the livery of ſeiſin may be made aſter his death. 
2. If it be a leaſe for years with a remainder over in fee, the livery 
muſt be made to the leſſee for yeares before his entry or at the time 
when he doth enter for that purpoſe, for afterwards it cannot be 
made. uod ſemel meum eſt amplins meum eſſe non poteſt. Quere 
alſo whether the law be not ſo in all other caſes, and let men take 
heed they doe not (as commonly they doe) enter into the land be- 
fore they have livery of ſeiſin made thereof unto them. And yet it 
ſeemes the livery of ſeifin is good when it is made afterwards, by 
Co. 2. 55. 3. It muſt not be made before the eſtate begin, for 
if a leaſe be made for years to begin at Michaelmas with a remain- 
der over, and the livery of ſeiſin is made before Michaelmas ; 


2 


d 


this livery of ſeifin is void, for if a livery worke at all it muſt worke 


preſently, and ſo it cannot in this caſe becauſe it is before the 
eſtate doth begin. 5 | 

Ifan eſtate be made of divers peeces of land in divers villages in 
the ſame county; in this caſe the making of livery of ſeiſin of and 
in any part thereof in the name of all the reſt, or of one pareell ac- 
cording to the deed, albeit he doth not ſay in rhe name of &c: 
fafficerh for all, if all the peeces be in the grantotfs poſſeſſion and 
out of leaſe. But if the peeces of land lie in divers counties, or in 
the ſame county, and they be in leaſe, or out of the poſſeſſion of 
the feoffor contra, forin that caſe the making of livery in one part 
in the name ofall the reſt is not ſufficient 
caſe it is requiſice that livery of ſeiſin be made upon and in ſome of 
the lands in both counties, and upon every parcell of land that is out 
ef poſſeſſion, or at leaſt in ſome parcell of the land in the occupation 
of cvery ſeverall tenant. And yet if one part of a Manor be in one 
county, and theocher part in another county in view of that part;zin 
zhis caſe ir ſeemes livery of ſeiſin in the one part in the one county in 
view ofthe other part in the other county is good & ſufficeth for = 
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So if the ſcite of a Manor lie in one county, and the reſt ofthe 
Mandr in another county; in this caſe the making of livery in 
the ſcite of the Manor is ſufficient for the whole Manor. If a 
feoffment be made of the Manor of Dale in Sale, the which Manor 
doth extend in Dale and Sale, and livery of ſeiſin is made according- 
ly in Dale only and not in Sale-alſd ; by this feoffment there doth 
— no more of the Manor but that which is in Dale only. If I 

ſeiſed of one acre in fee, and of another acre for life, and I make 
a feoffment of both acres, and make livery of ſeiſin in that acre 
whereof I am ſeiſed in fee in the name of both acres; in this caſe 
it ſeemes this ſufficeth to paſſe both the acres. But if I be ſeiſed 
of one acre in fee, and poſſeſſed of another acre for years, and [ 
make a fcoftment of both acres and livery of ſeiſin in that acre on- 
ly whereof I am ſeiſed in fee in the name of both theacres contre, 
for this is as if I make a feoffment of land whereof Iam ſeiſed and 
of other land whereof I am not ſeiſed &c. If I be ſeiſed of two acres 
of land, and let one of them for years, and then make an eſtate of 


both of them to another, and make livery of ſeiſin in that I have 


in poſſeſſion in the name of both the acres; this will not ſerve 
to paſſe the other acre, but livery muſt be made in that acre alſo. 
And accordingly it was agreed ina caſe in the Kings Bench Fil. 
38 Eliz. which was, that a man was ſeiſed in fee of a Manor and 
other lands called Groves, and he made a feoffment of it (Groves 
being then in leaſe for years) and a letter of atturny to give livery 
and the atturny made livery of the Manor in the name of the reſt, 
the leſſee being ſtill in poſſeſſion of Groves; in this caſe it was a- 
greed that this was no good feoffment for Groves. 

When a ſeoffment is made of a houſe and land, the livery of 
ſeiſin is moſt aptly to be made of and in the houſe in the name of 
the reſt, and at the doore of the houſe &c. And when a feoffmene 
is made of a Rectory or Parſonage ; the livery of ſeiſin may be 
made in the Parſonage houſe, or if there be no houſe, it may be 
made upon the Glebe , or if there be neither, it may be made at 
the ring of the Church doore. 

In the making of every livery of ſeiſin it is requiſite that all per- 
ſons that have any lawfull eſtate and poſſeſſion in the thing whereof 
livery is to be made, as leſſees for life, years, and ſuch like joine in 
the making thereof or be removed thence, for every livery ought 
to bring an immediate poſſeſſion to the feoffee, donee, &c. 

If leflee for years make a feoffment and a warrant of atturny to 
give livery of ſeiſin, and the atturny make livery of ſeiſin the leflor 
being preſent upon the land and not contradicting it; it ſeemes this 
is a good livery of ſciſin, k 


The preſence of the feoffor, donor, &c. upon the land after he 


hath delivered ſeiſin to the ſeoffee, done, &c. albeit he ſtay upon the 
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made. 


houſes, lands, meadowes, woods, chambers, or the like. 
And theſe things therefore are ſuid to lie in livery. But of incorpo- 
rall things, as rents, ad vowſons, commons, eſtovers, and ſuch like 
things livery cannot be made. nd cheſe things therefore ure ſaid to 
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und leave the feaffee bre in poſe(M 
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lie in grant and not in livery. And therefore when a livery is made 


of theſe nil operatur. See mote above Namb. 4. 

To every good livery offciſin is tequiſite eithet ſuch an act as the 
law doth ad judge to be a livery, or apt words that doe amount un- 
to it, for a livety may be good by words wichout any act or deed 
at all. But ic cannot be good by an act ot deed without any words 


Co 9.139, 
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at all: howbeit that livery that hath an act or ceremony in it is the 


beſt becauſe it tuketh the deepeſt impreſſion in the witneſſes. 

The moſt uſua ll formall and orderty manner of making of livery 
of ſeiſin is thus, chat the feoffor, donor, &c. wnd ehe aalen 
&c. if they be preſent, or in their abſence their attarneys or ſervants 
that have authority dot come to the doore, backſide or garden if 
it be a houſe, if nor, then to ſome part of the land where ſeiſin is 
to be delivered, and there in the preſence of many good witneſſes 
doe ſhow the cauſe of their meeting, openly and plainly, doe read 
the deed or declare the contents thereof und letter of at- 
turny if there be any. And then the feoffor, &e, or his atturny 
(if it be a houſe) doe rake the ring, latch ot haſpe of the doore (all 
the people, men, women and childten being but of che houſe, ) or (if 
it be of a peece of ground) doe take a cod ofthe ground or a bough 
or twig of a tree or buſh growing thereupon; and (all the people 
being out of the ground) the fame ring &c. clod, Sec. with 
the deed doe deliver to the feoſfee, donee, dec. or to his atturny : 
and inthe delivery hereof doe uſe theſe ot ſome ſuch like words. 
vic. Ideliver theſe to you in the name of ſcifin of all che lands und 
tenements contained in this deed To have and ro hold acc 
to the forme and effect of the ſame deed. Ori de Veryon ſeiſim and 
poſſeſſton of this houſe or ground in the name of all the lands con- 
rained in the deed according to the forme and effect of the deed. 
And then if i be a houſe the feoffre, &c. doth enter in firſt alone 
and ſhut to the dobte, and then he doch open it and let in others. 
And if the ſeoffment, giſt, or leaſe be made without deed, then they 
doe and maſt withall expreffe the very eſtate it ſelſe which the 
ſeoſſee, donee, or leſſee is to have: 28 for e, the feoffor, 
donor, or leſſor muſt come to the houſe or fand ict is to be gran» 
ted and where livery of ſeiſin is to be made aud thete mult by apt 

words grant the houſe or land to him that is to have it in ſee imple, 
or in tale, ot for ſift, (as che agreement is )und in ſeiſi rhereof muſt 
ä deliver 
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debver him the ting of the doore, era tutfe or twig of the land. 
And if the feoffment &c. be made by wiiting then it is wiſdome to 
indorſe and ſet downe on the back of the ſame how, when, and 
where the ſame is made, and the names of the witneſſes thereunto. 
But a livery of ſcifia that is not ſo exactly made may be good not- 
withſtanding. And therefore if the feoffor, donor,&c. or his at- 
turn take any thing elſe that comes from off the land,as — 
the like, and therewithall doth make the livery of ſeiſin; os i 
take a turfe,or twig from off another mans ground and nor from the 
ſame whereof ſſion is to be given, and deliver that upon the 
ground in the name of feifia ; Or if he take a peece of ſilver or gold, 
or a rod, ſtick or the like, and deliver this the land in the name 
of ſcifin ; all theſe are good deliveries of ſeiſin and poſſeſſion. So 
if the feoffor &c. be at the doore of the houſe, orby the land, orin 
the howfe, orupon the land, and after he bath delivered the deed he 
ſay to the » donee, &c. [Here I deliver you feifin and poſſeſſi- 
on of this honſe or land in the name of ſeiſin and poſleſſion of all the 
lands and tenements contained in the deed, ] Or [have and enjoy 
this houſe or land according to the deed. ] Or Center into this land 
or houſe and God give you joy of it.] Or [ I am content you ſhall 
enjoy this and; ] in all theſe caſes there is a good livery of ſeiſin. 
Bt foe de fomilibus. 

IfI being ſeiſed of a houſe in fee make a feoffment of it and of 
divers lands to a man then preſent with me in the ſame houſe; and 
there deliver him the deed in the name of ſeiſin of all the lands con- 
rained inthe deed; in this caſe this is a good delivery of the deed, 
and a — tivery of ſcifin alſo, albeit I continue in poſſeſſion of the 
houſe ſtill and goe not out of it. And if I be Lord of a Manor, and 
lying ſicke within ſome part of the Mannor I make a feoffment of 
the Manor, and deliver the deed to the feoffee faying to him, I will 
that you take ſeifin preſently z and thereupon command all my te- 
nants of the manner to atrurne to bim, and they doe ſo; this is a 
good livery of ſeiſm. 30 if L make a deed, and aſter I have read it, 
being upon the land I deliver it to the feoffee, donee, &c. and ſay, 
Here 1 deliver you this charter as my deed in the name of ſeifin of 
all che lands therein contained, or the like; this is a good delivery 
ofthe deed and of ſeiſin. But if I doe only ſcale and deliver the 
deed upon or in view of the land without ſaying or doing any 
more; this will not amount to a livery of ſeiſin. And therefore 
ifa man make a feoffment with a letter of atturny to give livery 
of ſeifin, and then he deliver the deed upon the land; this is no 
| making of livery of ſeifin, And fo alſo if there be no letter 

atturny. | 

171 de ſeiſed of a honſe in fee, and being in the houſe ſay to 
I $, Here IS. I demiſe. you this houſe 15 terme of my life; — 
3 4 wm 


© Livery in Jaw, or 
within the view. 
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will not amount to a livery of ſeiſin; and therefore it isno good 
_ untill livery of ſeifin be made, but it is a good beginning of 
a leaſe. | | 

If the father infeoffe his ſonne of land, and the fonne ſuffer pet 
his father to enjoy it, and after the ſonne doth come to the Pariſh *'* 
Church where the land doth lie, and there in the audience of the 
pariſhioners uſeth theſe words to his father, [ Father you have given 
me ſach and ſuch lands (and doth name them) as freely as you gave 
them to me I give them to you againe; ] this is no good livery of 
ſeiſin neither doth any eſtate paſſe hereby. So if one being upon his Hil.z7 rn. 
land ſay to IS, 1 $ ſtand forth, I doe here reſerving an eſtate to me inet 
for mine one life give this land co thee and thy heires for ever;] 
this is no good livery of ſeiſin, neither doth any eſtate paſſe there- | 
by, So if one make a charter of ſeoffment to me and make no li- 
very of ſeiſin thereupon, and after I make a feoffment of the land f 
to I & and the feoftor bearing and having notice of it ſaith { I doe 
willingly agree to it and am contented that 7 & ſhall have it, Jor 
Idoe agree to the feoffment, or the like; in this caſe this doth not 
make the feoffment that was made to me good. 

If divers parcells of land be conveyed and livery of ſeifin is made ca 
in one; or there be divers feoffces, and livery of ſcifin is made to Rd. 


e 
& * 
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body capable of frechold to take by the livery, for if it be made 
= * ton leſſee for years the remainder to the right heires of 7 F and 
nce.1zs. I S isthen living, it is void. 5. The feoffee &c. muſt enter pre- 

e. ſently, for if either the feoffor, donor &c. or feoffee, donee &c. 
Fr E & die before entry; the livery cannot be made good. And yet if the 
eincn. patty dare not enter for feare, in this caſe if he claime it only, and 
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» doe not enter it is ſufficient. 
Co-luper Livery of ſeiſin in deed may be made or taken by the deputies or 10. Where livery 
. atturnyes of the parties; and this livery by them is as good as that of ſeifia made 
1 — livery of ſeiſin which is made by the parties themſelves; and that *aken by an am 
als ci. alſoas it ſcomes albeit the parties themſelves be upon the land at 74 = 
vey the time of the making thereof if they doe not contradi it. But And ba ware. 
| in the making of this livery care muſt be had, 1. That there be a ran: is ſoſfeciew 
* deed of feoffment, ſor otherwiſe a letter of atturny to deliver poſſeſ- 
— ſion availeth nothing. 2. That there be a good authority in wri- 
*Theopini- ting, which may be either in the deed of feoflment it ſelſe, whe» H- 
bo er ther it be Polli or == und chat albeic the atturny be not Par. E- - 
.. ty to it, or elſe by afingle dee es the feoffment &c. 3. That 127 
aha the atturny doe purſuc his authocity at Tealt in the ſubſtance and _ 
n effect of it. 4. That the atturny doe it in the name of the feoffot, 
. ee donor, &c. who doth give the authority. 5. That it be done in 
tze life time of the parties. But. a livery in law may not be made 
"| 75.777 by an atturny, And therefore if a letter of atturny be to deliver 
1 „ ſeilin generally and the atturny by virtue thereof deliver ſeiſin ia 
. 5% view; this livery of ſeiſin is void. | | 
e fan Infanc,or woman covert make a feoffment and letter of at- Agen. 
na. 25. turny to make livery, and the atturny doe ſo ; this is vaid, for they — 
- $2. are not able to give ſuch an authority. And if a man whiles he is 


of ſound memory make a feoftmene with a letter of atturny to give 
livery and after he become paralyrique and ſo dumbe, but by fignes 
he doth declare himſelie to be willing to have livery of ſeiſin made, 
and it is made; this is a good livery of ſeiſin. But if a letter of at- 
turny be made to deliver ſeiſin of certain land by one that is de non 
ſane memorie, and the deed of ſeoffment was made whiles he was of 
ſound memory, and afcerwards he doth come to bis memory again, 
and then the livery is made upon the fuſt warrant without any new 
72 „  -- aſſent &c. in this caſe the livery is not good. 
n ubat for the moſt part which for the manner and order of ma- 
H᷑king it is a good livery of ſeiſin if it be made & taken by the parties 
5 themſelves is good being made and taken by their atturnies or de- 


county, and a warrant of atturny is made to give livery generally, 
and the attutny doth make it in one part of the land in the name 
ol all the reſt; this is a good livery. Et fc de ſimilil un. L 
| 1 


puties that have a good authority and do well purſue, it And there- | 
fore if the conveyance be made of divers lands; and they. lie in _ 
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If a nm be ſeifet of black acze, and white tcre, and be make 2 
deed of freftment of both theſe acces, and a letter of Atturney to 
entet into both theſc acres and to deliver ſeiſin of hoch of them ac- 
cording to the form andetic of the deed, and he doth enter into 
black acte and deli er ſeiſm ſocundus fm carne; in this caſe the 
livery of ſen is good, albeit he doe not enter into both the acres, 
nor into one acre in the name of both. And if the feofiment bee 
made to two or more, and the watrant of Atturney is to make li- 
vety to them both, and the Atturney doth make livery of ſeiſin to 
one of the feoffees ſeraxdum forma & effeiinns carte ; in this caſe 
the livery isgood to both. and yet he that is abſent may wave the 
livery. | a 

And yet if a man be diſſeiſed of black acre and white, and a war- 
tant of Atturney is made to one to enter into both theſe acres, 
| and to make liver, and the Acturney doth entes into one acre onc- 
I ard mike livery of ſeiſim there formans carte ;, in this 
| £44 , -| Caſe the liveryof frifin is void for all, for in this caſe he doth. leſſe 
chen his authority. So if a man make a lettet of Atturney to de- 
AIirver ſeiſin to I upon condition, and the Atturney doch deliver 
ſeiſm abfoleccly; this livery of ſeiſm in void. And ſo in all ſuch 
„luke caſes where the Arrarney doth leſſe then the authority and 
commandemenr, ali that be doth is void. Bar for the moſt part 
where the Atturney doth that which he is authoriſed to doe, and 
more alſo, it is good for ſo mach as is warranced, and void for the 
reſt, And therefore if the letter of Atturney be to give livery of 
weiß ro I S, andche Atturney give it to IS and S; this livery 
ia good to I and void to . So if the letter of Atturney be to 
give livery of ſeiſin of white acre only, and he make livery of white 
acre and black acre alſo; this livery is good for white acre, and 
void for black acre. So if the letter of Atturney be abſolute , and 
the Atcurney give livery upon condition;fome hold this to be good, 
and the condition to be void. | 
If a letter of Atturney be made to two jointly to make or take 
livery of ſeiſin, and one of them alone doth it without the other; 
this is a void livery, But otherwiſe it is when it is made to two 
yointly ot ſeveriliy,for chere one of them alone may doe it. 
If a letter of Atturney be to make livery of ſeiſm acer the death 
of another man. and the Atturney doth make livery of ſeifin du- 
| ring that mans life; this livery is void. 

How it ſhalt Lvety Of ſeiſin is ſometimes made fingle,and without any relation 
and be ta- £0 cht deed wheteby the eſtate upon which the livery is made is 
V and conſtru- Neuted ut afl t and ſometimes and moſt commonly it is made with 
| tefetenee to the deed ia cheſe or ſuch Hike words [" ecm for- 
wan cite J. Ia the firſt caſe the eſtate is oftentimes made upon 
the livery; and then there may bee one eſtate contained in = 
: deed, 
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deed, and another made by the livery, alfo there { more 
und bythelivery then is in the dred aud by thi nns when there 
is a fault in the deed, ſo that the land will not p deed, it 
may perhaps paſſe by the livery : but in chis caſe then there muſt 
de apt words uſed in the making of the livery to create the eſtate 
alſo, Woll a te ge the poſſeſſion. But where the livery of 
ſeiſin is made with relation to the deed, rhere it muſt take effect 
according to the deed ot not at all, for rheſe'words ſecundam for- 
mam carta, are to bee underſtood according to the quantity and 
uality of the effectuall eſtate contained in the deed. Andrhere- 
re if one make a deed of feoffment co another, and in the deed 
there is contained no condition at all, and when the ſeoffot doth 
. make livery he doth make livery upon condition; or if the deed 
t contain an eſtate to him and his heirs, and he makerh livery of 
4 an eſtate in taile or for life; in theſe caſes there doth paſſe no- 
thing by the deed. And yer if thete be apt words uſed to create 
ſuch aneſtace at the dime of the livery made; fuch an eſtate may 
be made by the livery without the deed, and chen the deed ſhall 
be void, But if in theſe caſes the feoffor ſay when he doth make 
livery on condition in talle, or for liſe, ſeeuwndwnm forman carte ; 
in this caſe there is a good feoffment made according to the deed, 
and the additionall words ate void. So if a man make 1 leaſe for 
years, and make livery cem form carte; this is hut 2 leaſe 
for-years ſtill. And if A give land to B To have and to hold af- 
ter — ten — 4 —— heires; this is a void deed, and 
there if the livery of ſei made ſrenndam hmm carte, the 
treecy-of ſeiſi is void ao. But if hen he doth givelivery of ſei- 
fin, he give it to him and his heites withour theſe words ſecmmdan 
formam Gr. or if in the making of livety he fay, Here I deliver you. 
ſciſin of this land, To have and to hold to yon and your heirs for 
ever, or the like ; this may make à fee fimple. And ſo if one 
made u dd of feoffment df two actes, ant after make livery of 
ſeiſm · of foar '#eres; in this eaſe if there bee Wotds in the livety of 
_ ſufficient to make a new eſtate, the other two acres may paſſe 
alſo. 
858 If-#by deed give land to B, to have and to hold after the death 
of ro 3 ani s teire; chis did deed, and therefore if upon 
this deed livery of ſeiſin be made before the day by the party bim- 
ſelf, ot at, or after the day by his Attutncy ſecundum formam & 
effeftam carte; thi livery is void alſo, for it cannot enter fo, And 
yet if a leaſe be made for life to begin i» furwro , 'and at, orafrer 
the day come the lefſor himfelt in perſon-doth make livery of ſeiſm 
rundem formam carte; in this cafe the leaſe perhaps may become 
good by his livery of feifin, 
If an agreemeac be between two chat the one ſhallenfeoffthe = 
ther 
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ſeiſi is made generally without any ſuch condition; in this caſe it 
is ſaid by ſome the eſtate ſhall — ſtill. 


If there be a fault in the deed, as by the miſ- naming of the feoffor Peak, 5ea. 


Sc. feoffee &c. or the like, and ards the feoffor &c. doth 
himſelfe in perſon make livery of ſeiſin upon this deed to the feoſ- 
fee &c. by this the fault of the deed may be holpen and cured. 

If one make a feoffment to himſelf and another, and give livery 
of ſeiſin to the other; this is a good feoffment and ſhall enure to 
the other wholly , and hee ſhall take the whole. by the feoffment 
and the livery. And ſo if the livery be made to one that is capable, 
and to another that is not capable; hee that is capable ſhall take 
the whole, and the other ſhall have nothing. So if a feoffment be 
made to two, and one of them die before the — is made, and 
after the livery is made to the ſurvivor ; in this caſe the livery ſhall 
enure to the ſurvivor only, & he ſhall have all the eſtate thereby. So 
if a feoffment be ade without deed to a Corporation and to 7 S, 
and livery is made to IS alone; in this caſe 7 & ſhall have the whole 
and the Corporation nothing at all. 

If a ſeoffment be made to four,and livery of ſeiſin is made to one, 
two or three of them; this ſhall enute to them all. But if the feoff- 
ment be without deed, it ſhall enure to him wholly to whom the 
livery is made, And if one of them give warrant-to the reſt to 
rake livery for him, and they doe ſo; this ſhall enure to them whol- 
Iy, and not to him at all for any part. 6 

If the tenant make a feoffment to his Lord and another,and give 
livery of ſcifin to the other; this ſhall enure wholly to the other 
untill the Lord agree to it, and then to them both. 

If one make a deed of ſeoffment of one acre of land to A and his 
heirs, and another deed of the ſame land to 4 and his heirs of his 
body, and deliver ſeiſin according to the form andeffe of both 
deeds; in this caſe it (hall enure by moities, i. he (ſhall have an e- 
Kate taile, and the fee ſimple expectant in the moity, and a fee 
fimple in the other moity. 

If two ſeverall deeds of feoffment be made to two ſeverall per- 
{ons of one and the ſame thing; he that can get the ſeiſin firſt ſhall 
have it. Rem domino vel non domino, vendente dusbut, In jure eff 
potior traditione prior. | 

It leſſee for life make a feoffment,and a letter of Atturney to the 
leſſor to make livery,& he doth make livery accordiagly;in this caſe 
this ſhall not enure to bar him of bis entry upon the feoffee for the 
forfeiture of his leſſee. But if leflee for years make a feoffment in 
fee, and ſuch a letter of Atturney to the leflor, and he dog deliver 
ſeilin accordingly; this livery ſhall bind him, for it ſhallbe ſaid as 
i his own right, becauſe the leſſee had no freehold whereof to go 
Avery. | 


1 
+, , . 


ther upon condition for ſorety of money, and ofrerwards of 


43, 


Perk. Sed. 


204. 203. 


Dier 35. 


10 KL 41, 


Co 5.95. 


10 F.4 13, 


Co. ſuper 


Lit. 21. 


Co. fa 
Lt. * 


N ＋ 
W 


each to other, or one is bound to the other. Bur ſtrictly it is the 


dn The effect of this is to transfer the property, an this it will as . The ed off 
effectualhy doe as any other kind of — whatſoever. And * 5 


Habeler mabe x deed of feoffment, and a letter of Attartey to 


+ * Expoſition of Deeds, ſupra ch. 


+ ditaments, and to this the terme is moſt properly applied. And 
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the leſſee for years to give livery, and he doth it accordingly; this 
ſhall not be conſtrued to extinguiſh or hurt his term. See more in 


And ſo we come to another kinde of Deed of Common Aſſu- 
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CHAP. X. | — 
Of a Bargain and Sale. 


is word doth (ignifie the transferring of the property of a 1. Bargain and 
thing from one — another upon valuable — And Sale. Dui 
herein only it doth differ from a Gift; that this may bee without - 
ny con(ideration or cauſe at all, and that bath always ſome merito- 
rious cauſe moving it, and cannot be without it. This word alſo is 
ſometimes applied to the aſſurance or conveyance whereby this is 
done and made, which is called a deed of Bargaine and Sale, for 
this may be done by writiog or without writing, 
And ſometimes this is and may be of lands, renements, and here- 2. Justuplem 


* 


then it is ſaid to be, where a recom is given by both parties 
to the bargain. As where one doth bargain and ſell his land to v4 . 
another for mony ; in this caſe the land is a recompence to the one #6 Rd 
for the money, ind the money to the other for the land. And this L . 4 
no alſo is become one of the common aſſurances of the kingdome,. M 
* ſo that ſuch an aſſurance may now bee averred to bee ſraudulent 7 86 
within the Statute of 27 Elix. as well as any other aſſurance, a | 

rent may be reſerved upon it, or a condition made by it, as well as 
by any other kind of aſſurance, And ſometimes this is and may 29 
be of moveable things, as trees, corn, graſſe, oxen, kine, houſbold. / C gt | 
ſtuffe, and the like: the property whereof is and may be altered 


by this kind of conyeyance, as well as by gift, or grant. And this 44 I 
4 


AP | 


kind of bargain and fale is that which is commonly called a Con» Jad 
tract: which largely taken, is an agreement between two or more 57 Ks 
concerning ſomething to be done, whereby: both parties are bound ®#7 . 


* 


buying and ſelling of ſome perſonali goods whereby the pro 
is altered. hed a both thefe caſes he that doth All in called he | 
bargainor, and bee to whom the ſale is made is called the bargais — 


therelote the bargaince of a tevetſion howſoever he may not have 


th 9 
of „ 
4c 
222 
7 
) 


+ 4:Of what things 
a bargain and 
fle may be, Or 
bot. 


mike for 
may be bargained and ſold by word of mouth without any wri- 469 


WHO © % <a * 


benefit of ũ condition upon the demand of s rent without giving 
notice of the bargain and ſale to the leſſee, And bowſoevet if 4 
conuſee by a fine of a reverſion before atturument of the tenant 
bargain and ſell the reverſion to B, that B cannot diſtraine for 
this rent untill he can get an atturnment of the tenant ; yet the 
bargainee ſhal have benefit of a condition as an within 
the Statute of 32 H.5, And it ſeems he may vouch by force of a war- 
ranty annexed to the eſtate of the land, becauſe he is in partly in 
the per, and partly in the poſt, 

All things for the moſt-part that are grantable by any other way 
from one man to another are grantable, and may be transferred by 


way of bargain arid ſale from one to another. And therefore lands, 


rents, advowſons, commons, tithes, profirs of Courts, and the like, 
may be granted by way of bargain-and ſale in fee ſimple, fee tail, 
for life, or years, And all manner of goods and chattels, as lea- 
ſes for years, wardſhips, cattell, corn, houſholdſtuffe, wood, trees, 
merchandiſes, and the like, are grantable by way of bargain and 
ſale. But it ſeems Eſtovers , and ſuch like things de ove, and that 
have not eſlence before are not grantable by way of bargain and 
fale, as they are by way of grant or leaſe, and therefore that a bar- 
gain and ſale of ſuch things is void. 

If any eſtate of frechold or inheritance be made of land by way 
of bargain and ſale, the ſame muſt be made by a writing or deed 
indented, and cannot be made by word of mouth onely, as a leaſe 
, whether it be created de novo, or be in efſe before,may 

ands in a Ipeciall Provio within atute 


ting, 2. The very words Bargain and Sell, are not neceſſary to a 
good bargain & ſale, for words equivalent will ſuffice to make land 

e by way of bargain & ſale. And therefore if a man ſeiſed of land 
in fee do by deed indented, and by the words alien, or grant, fell 
them to another; or if ſuch a man covenant to ſtand ſeiſed of his 
land to the uſe of another, and theſe deeds are made in conſidera- 
tion of money, and the deeds be after inrolled ; theſe will amount 
to good bargains and ſales. And if a man by a deed indentedand in- 
rolled in conſideration of ten pound paid to him by the words, de- 
miſe and grant, paſſe his lands to for twenty years; this is 2 


good bargain and ſale. 3, There muſt be ſome confiderati- 
on given, or at leaſt ſaid to be given for the land. And therefore 


if A (for divers good conſiderations)*® or (in conſideration that the 

bargainee-is bound for the bargainor, and for divers other good 

cauſes) b or (for divers great and valuable conſiderations) bargaine 

and ſell his land by deediindented and inrolled to and his heirs; 

nihil operatur. But if in theſe caſes in truth there be money or other 

good conſideration given, albeit it be not ARG” 
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good: And if the deed make mention of money paid, as in conſi - 
tion of an hundred poynd or the like , and in truth no money 
a is paid, yet the bargain and ſale is good. And no averment will lie 
dies. againſt this which is expreſly affirmed by the deed. And iſ che deed 
mention and ſay — a certain ſum of money) or( for a certaine 
competent ſum of money), theſe are good conſideration:. 4. There 
needs no livery of ſeiſin or atturnment in this caſe. And therefore 
if one bargain and ſell a reverſion by deed indented and inrolled 


a for good conſideration; the reverſion will paſſe without any at- 
turument of the tenant. And if it be onely a leaſe for years of a-re- 
verſion that is granted, there needs no atturnment nor inrolment. 

Cale of a bargainTand Tale the bargainee is in actuall poſſeſ- 
Beforeamy entre 10 That TRE Teen ay NTT. ES the gb t Gf 


rhe Teer, as hath been ruled in fe calc, Ne. N Facein 
Cir Ward, by the two Chief Juſtices and the whole Court. And 


=? 
4 


x eren“ tryin deed, But chere muſt be an incolment of the deed in caſe — | 
where any freehold doth paſle, for it is provided, That no lands Wbere neceſſa- 
11 te Cay in ſome Corporations only) ſhall paſſe from one to ano-- ry. And bow itt 


ther by any deed whereby any eſtate of inheritance or freehold 


ſhall be made or take effect in any perſon or perſons to be made Dr? 


made and done by writing indented, ſealed and inrolled in one of 


41 |. the four Courts [the Chancery, Kings Bench, Common Pleas, or $wAav9 4 wy 
* Exchequer ], or elſe within the ſame County or Counties where 7 
the lands fo bargained and fold, doe lie before the Cafes Rorwlo- Ered bong 

) rand two Juſtices of the Peace, and the Clerk of the Peace of 2 44 & 

| the ſame County or Counties, or two of them at the leaſt, where» S a 

of the Clerk of the Peace to be one. And the ſame inrolment to — 4 h 

— 2 


be within ſix moneths next after the ſame writing or deed is da- 


ted. And this Statute was made in the ſame Parliament. wherein K ole 1468 


| the law of transferring of uſes into poſſeſſion was made, to the o 
6, end that mens lands might not ſuddenly and privately paſſe upoa ,,, 2a... 
| payment of a lictle money in an alehouſe, or the like. And herein g . 


theſe things muſt be obſerved; 1. The inrolment upon ſuch a deed. a e 


6 as to make this eſtate to paſſe, muſt be in parchment, for an inrol- G grwwsley 
ment in paper is not good. 2. The deed inrolled muſt beinden-- += 72 
1 ted, ſor if it be but poll; the eſtate will not paſſe. 3. It muſt be . Er 


count muſt be, 1. From the date, and not itom the time of the *** 


5 es : * | —— * | * 224 | * 
*.- the bargainee may aver it and being proved the bargain will bee. Averment. 
eta 


malt be dene 


by reaſon only of any bargain and ſale thereof, except the ſame be Hes of 


2 


N. inrolled Within fx moncths of the purchaſe or fale; * And this ac-- 254 « 
; delixe- . | 


1 


* 


* 


delivery of the deed, 2. After twenty eight daysto the moneth pie 
and no more. 3. The day of the date to be taken excluſive , and 
for none of the days of the fixmoneths, And yet if a deed be in- Gurenay 
rolled the ſame day it bears date, it is good. 4. If ir be inrolled a- 36212? * 
ny part of the laſt day of the fix moneths, it is ſufficient, And thus 4] ir 
the deed = be inrolled within the ſine moneths, albeit either of 
the parties die within the time. And if the deed be not thus in- nu in 
rolled, it is of no force at all. So that if one bargain and fell his the Cour 
lard to mee; and the trees upon it; in this caſe albeit the trees Cold. 
might have been ſold alone by deed without inrolment, yet now 
being not-inrolled, becauſe the ſale is not good forthe land,it ſhall 
not be good for the trees alſo. And no ſubſequent act will help 
in this caſe, fot if one by words of bargain and ſell, onely without 
any other words in the deed grant a reverſion, and the deed be not 
inrolled, and after the tenant doth atturn; hereby nothing doth 
— neither ſhall it enure as a confirmation, But yet this muſt 
e noted that in ſome caſes where a deed will not enure by way of 
bargain and ſale for ſome of the cauſes aforeſaid it may enure to 
Of goods and ſome other purpoſes. A bargain and ſale may be made of goods, Eren 
cartels, and cattels , without any ſuch ſolemnity as before, for it may bee 
by wordas well as by writing, with or without any words of bar- 
gain and ſell as well as by thoſe words, by a deed poll, as well as by 
« deed indented, and that without any inrolment at all, and with- 
out any delivery of any part of the things ſold, or of any peece of ,, 
money (as the manner is) in the name of ſeiſin. But in this caſe al- Plow,zet, 
' ſo ſome reſpeRis ro be had unto the cauſe and conſideration of the 
"* bargain, as well as in the caſe of the bargain and ſale of lands. For 
howſoever perhaps in the caſe of a grant or bargain, and ſale of 
goods or cattels by deed in writing, the conſideration is not ma- 
teriall. And that if a man doe by his deed under his hand and ſeal n 
bargain and ſell timber, trees, or any other thing without any con- 
ſideration at all, the ſame may paſſe well — yet if the con · pier 25, 36, 
N.,ract be by word, or by writing ſealed and not delivered, if there 440% 
be no confideration,or no good conſideration of it, it is of no effect :. 17.4 
a1 al. And therefore if a man by word of mouth ſel to me his horſe, 1917.5 
or any other thing, and I give him or promiſe him nothing for it; 
this is void and will not alter the property of the thing fold. Bur 
if one ſell me a horſe, or any other thing for money, or any other 
valuable conſideration, and the ſame thing is to be delivered to 
me at a day certain, and by our agreement a day is ſet for the pay- 
234 ment of the money, gr all, or part of the money is paid in hand, or 
3 7 1 give carneſt money (albeic it be but a penny) to the ſeller, or̃ 
B+ rake the thing bought by agreement into my poſſeſſion where no 
; - money is paid, carneſt-given, or day ſet for the payment; in all 
K„ tttseſe caſes there is a good bargain and fale of the thing to alter the 
| . pro» 


20 
N 
44 


"= propertic thereof; and in the firſt caſe I may have an aRi6n for the 
ding, and the ſeller for his money; — caſe I may ſue for 
,” and recover the thing 

bought, and the ſeller for the reſidue of the money; in the fourt 


2 another; & in the laſt caſe the ſeller may ſve for his money. 
It A fell cloth to B for ten ſhillings, and I takes away the cloth a- 
gainſt the will of 4; in this caſe A ſhall have an action of treſ- 
paſſe againſt B. And if A ell cloth to B for ten ſhillings in his 
election to make it a bargain or not, and if he will he may k 

his cloth untill the other pay him, and if A ſay nothing, bur toe 
ſuffer'P to take it away ; he may make it a bargain if he will, and 
bring an action of for his money, If I offer money for a 
thing in a Market or Faire, and the ſeller agree to take my offer, 
and whiles Iam telling the money as faſt as I can hee doth ſell the 
thing to another: Or when I have bought it we that he ſhall 
= it untill I can goe home to my houſe to fetch the money; in 
both theſe caſes, eſpecially in the firſt the bargains are good, ſo 
as the ſeller may not ſell them afterwards to another, and upon 


* the payment and tender and refuſall of the money agteed upon, 
ö I may take or recover the things, 
S ! If onedoe bargain and ſell his land to me for money, To have 
ö and to hold to me generally, and doth not ſay to me and my heirs; 
thy by this L have but an eſtate for life and no more. 
1' | ys If one in conſideration of ten pound paid by me doth bargaine 


and ſell his land to me and my heirs To have and to hold to me to 

the uſe of the bargainor for life, the remainder in tail to me, the re- 

mainder to the right heirs of the bargainor ; this Habendum in this 
| _  Ccaſeis void, and land my heirs ſhall have the land for ever. 

If one in conſideration of ten pound ſell me land for the term 
of twenty years, and doth not ſay when this term ſhall begin; in 
1 = caſe it ſhall begin preſently, See mote in Expoſition of Deeds, 
10. . 5. in toto. | 

. , I one ſell me any thing by the tod, pound, buſhel, yard, or ellz 
6 2 ̃t ſhall be accounted me aſſured, and reckoned —— to the 
2 fixiiin of wine, it ſeems by this bargain I ſhall have the hogſhead 


* 


cuſtome of the country and place, and not according to the ſta- 
25 
uud fichin with the wine. 


tutes or the meaſures of other countries. 
If one ſell me twenty barrels of ale, or ten pottles, or cups of 
nun. If one ſell me all his trees in ſuch a wood, and that I ſhall not 
cat them uncill Afichee/mas, and in the interim hawks doe breed 


wine ; by theſe bargains I ſhall not have the barrels, pottles, ar 

wich the ale or the vine. But if one ſell me a hogſhead, or 

in the trees ; it ſeems in this caſe that the vendor ſhall have _ 
Q an 


— 


in the third I may ſue for the thing 


caſe where eatneſt is given we may have reciprocall remedies one 


Of goods. 


The inrolment of a deed of bargain and ſale, when it is done with- 


in the fixe moneths ſhall to moſt purpoſes relate to the time of the 
delivery or ol the date of the deed. And it is given as arule, That 


it ſhall have relation to the time of the delivery of the deed,viz. to 


avoid all meane eſtates and charges made to a ſtranger by 


the bargainor after the delivery of the deed before the inrolment, 
but not to deveſt any eſtate lawfully ſettled in the interim in the 
bargainee himſelf. And therefore if one bargain and ſell his land 
by deed indented to one, and after before the deed is inrolled, he 
enter into a ſtatute, or grant a rent-charge out of this land, or 
make a leaſe of the land ro another, and then the deed is inrol- 
led within the time; in this caſe the relation ſhall avoid all the 
mean charges and eſtates. And if Abargain and ſell his land by deed 
indented to B, and afterwards doth fell the fame land by deed in- 
dented to C, and the deed made to C is firſt inrolled, and then 
the deed made to B is inrolled alſo within the fix months; in this 
caſe B ſhall have the land, and the relation. of his insolment ſhall 
make the inrolment of the other deed void. So if 4 levy a fine 
of the land to C, yet B ſhall have the land. But if the firſt deed 
made to B, be not inrolled within the fix moneths, and the deed 
to C be inrolled within the fix moneths contra. 

If A bargain and ſell land to B, and after levy a fine to Z of the 
ſame land, and after within the ſixe moneths the deed is inrolled; 
in this caſe B ſhall take by the fine and not by the bargain and ſale. 

If one jointenant alien all his lands in Dale to A, and before the 
inrolment the other jointenant die, and aſter the deed is inrol- 
led; in this caſe but a moity and not the whole land doth paſle. 

If A bargaine and ſell his land to B, and after this Adoth be- 
come » and the Commiſſioners ſell the land to C, and 
after the deed is inroHed within fix months; in this caſe B and not 
C the purchaſor ſhall have the land. | 

1 A bargain and ſel his land held in capite to B in ſee, dc B dieth 
before inrolment, and then the deed is inrolled; in this caſe the 
heir of I ſhall be in ward. And ſo was it held by all the Juſtices 
in Sir Walter Earls caſe, Paſch. 15 Iac. Curia Ward. And yet in 
this caſe the wife of the bargainee ſhall not have dower,as was held 
by Anderſon Chick Juſtice, and Juſtice Walmſley 3 ac, Co. R. and a- 
in in Sir Robert. Barkers caſe, 6. /ac.. And if one bargain and ſell 
is land to I, and after this the rent incur ; and then the deed is 
inrolled ; the bargainee and not the bargainor ſhall have the rent. 
Per Curiam B. R. Hil. iI Car. 

If A bargain and (ell his land to. I in fee, and then mary C and 

die, and C 1s endowed, and after the deed is inrolled; in 


\ 


"Bayan nd Sale. "Ca 


and that I may not meddle wich them, And yet fee Co, 11, 5s. 
which ſeems to be to the contrary. 
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the dower of the woman ſhall be taken away by relation, 1 was 
held in Baron Frevils caſey, 22 Eliz. Cor J. 

If Abargain and ſell land to Band C in fee, and B releaſe to C 
before the inrolment; this releaſe is void. f 

If A diſſeiſor bargain and ſell the land diſſeiſed to Z in ſee, and 
the diſſeiſee doth releaſe to the inor, and after the deed is in- 
rolled; in this caſe this releaſe ſhall avail B. 

If A bargain and ſell his land te , and I before inrolment doth 
bargain and ll the land to C; the firſt deed is inrolled, and then the 
ſecond deed is inrolled; in this caſe the laſt bargain and ſale is void, 
and ſhall not be made good by relation, as was held by the Court 
in Sir Robert Barkers calc. © - 

If a leaſe be made rendring rent on condition to reenter ſor not 
payment, and the leſſor bargain and ſell the reverſion by deed in- 


dented,and after the deed made the rent is arere, and then the 


deed is inrolled ; in this caſe it ſhall not relate to give a recntry 
for the condition broken. 

II A bargain and ſell land to B in tail, and B before inrolment of 
the deed doth make a leaſe according to the Statute of 32 H. &. 
and after the deed is inrolled; this is a good leaſe. 

And now we come to a Gift. 


— 


Cray. XI. 
Of a Gift, _ . 


is word importing no morethenthe.transferring ofthe pro- 
perty of a thing from one to ar is of larger extent then 
a feoffement, which is alway — 


— —— ing; for 
this is often applied to mpyeable thingy allo, as trees, cattell,houſ- 


\ a a 4. 3 


 hotd-ſtuffe &c. the property wherraf is, and may be altered as well 


by gilt, as by ſale or grant. And in this ſenſe a gift is ſometimes 
—— act of the party, as when one man doth give a thing to ano- 
ther, And this is, or may be either by word or by writing, And 
ſometimes it is by act of Law, as when a woman is maried to a 
husband, or one is made Executor to another; in theſe caſes by 
the mariage onely, and taking of the Executorſhip the Law gi 
all the goods of the woman to the husband, and of the T 

or, io when pag cock cake ay gpar 


the Law doth give him 
paid for them, But 


Raeaſe. 


Gift. Quaid: 


4 —_ Cow * 


” Grant, Quid. 


ſuch as whereot livery of ſeiſin may be made, as Manors, houfes, 


- Iniscaken herein the largeſt end as that which doth compre- 


ly., and applied to n conveyance ihr. Hog an eſtate of lands 
or tenements to another in tail, wherein this word Ded; is moſt 
commonly uſed. And then hee which dorh ſo give the land is 
called the donor, and hee to whom it is given the donee, And 
this for-the moſt part is by deed th it may be otherwiſe, 
22 * deeds of gift o rs or moveable _ ſee 
Deed and Grant in toto, wherein e learning touching this mat 

tet is involved. And fo we paſſe to a Grant. | 


P 
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Cray. XII. 
Of a Grant. 


is word taken largely is, where any thing is granted or paſ- co, ner 
ſed ſrom one to another, And in this ſenſe it doth comprehend f= 

fcoffements, bargaines and ſales, giits, teaſes, and the like, 25. 

for he that doth give,or ſell, doth — alſo. thus it is ſome- 

times in writing or by deed, and imes it is by word without 

writing. But the word being taken more ſtri&ly and properly, it 

is the grant, conveyance, or gift by Mxitir an incerpore⸗ 

thing as lieth in grant, and F 


0s on 


>crions as cannot paſſe any tt ng om them but by deed , as the 
King, bodies corporate & c. And this albeit ic may be made by o- 
ther words, yet it is moſt commonly made by this word [| grant] 


as being moſt proper to this purpoſe. Know therefore that a- © 
— wc ſuch as are ſaid to lie in livery , i. 1 


lands &c. And ſome are ſuch as doe not lie in livery, 5. where- 
of no livery of ſeiſin can, nor need to he made, bur they paſſe 
by the delivery of the deed without any: more, and of this ſort 
a eee, verenſions.y evict advondeas ia groffe, and the like, 
which things-cannor paſſe from man to mare without deed or mat- 
ter of xecord, which is of #h nature then 'a deed, And hee 
tharmakes-chis gram is called the gtantor, and hee to whom it 
is mads is called the grantee. 


wa wm r,. a 


bend borki And: ſo ſome grants ate of the land or ſoile it 
ſelle t and ſome ate of ſome profit to be taken out of or from 
the foil, as/ rent, common &e. And ſome are = and 
chattols, and ſome are of otherchings;as authorities, elections &c. 
And they ate made ſometimes hy matter of record, & — 


27 * 


150.16 H7. 
Lite, 


. rally caanot he granted ox given had: at taken without de 


deed or writing. in the country, and ſometimes by Word withont 
either. Some:grancs alſo tend to charge the or with ſome» 
thing he was not charged with before, and ſome to paſſe ſome- 
thing out of him to the grantee, and ſome tend to diſcharge the 
grantee of ſomething wherewith he was charged or chargeable be- 
tore, and whereof he is now hereby diſcharged. 

| Regularly theſe things are requiſite in every good grant or 
gift. 1, That there be a grantor, donor &c. and that he be a per- 
ſon able to grant, and not diſabled by any legall or naturall impe- 
diment. 2. That there be a grantee, donee &c; and that he bee a 


perſon capable of the thing granted, and not diſabled to receive 


it. 3. That there be a thing granted, and.that the thing be ſuch a 
thing as is grantable. 4. That it be granted in that order and 
manner that Law requireth: as where the thing is not grantable 
without deed,that it be done by deed. And if it be by deed, that the 
deed have apt words to deſcribe and ſet forth the perſon of the 
grantor, and gtantee, and thing granted &c. and that all neceſſary 
circumſtances, as ſealing, and delivery, and livery gf ſeiſin, and at- 
turnment where it is needfull bee obſerved. 5. That there bee 
an agreement to, and acceptance of the grant or thing granted by 
him to whom it is made, and for default in either of theſe patticu- 
lars a grant may be void. I» acquirendo. rerum dominio ſcilicet quod 
donationes non valent licet ſint incepte. nifs font perfecta. But if grants 
be very ancient and the things granted have been enjoyed accor- 
ding to the grant ever ſince the making of it; in this caſe the gtant 
may be good notwithſtanding ſome legall deſect in ſome of theſe 
particulars. K 
Corporations as Dean and Chapter, Maior and Communalty,and 
ſuch like regularly can neither grant lands, goods, or chattels, but 
it muſt be by deed. But the grantees of ſuch perſons, and all o- 
ther common perſons may grant or give any thing which doth lie 
in livery, as manors, houſes, lands, and ſuch like things in fee ſimple 
fee tail, tor life, for years, or at will, by word without deed. And if 
a leaſe be made of any ſuch thing for life or years, with a remain- 
der over in fee ſimple, fee taile, or.for life; it is good, albeit the 


| ſame be done by word without any deed in writing, 


Such things as are ſaid to lie in grant and not in livery , Frs. 
un- 


leſle it. be ini ſomeꝭ ſpeciall caſeg. h And therefore tents and ſervi- 


ges, and ſuch like things which are in groſſe, and not incident to 


ſome other thiag may not be granted without a deed. And there- 


fore if a tent · charge be granted unto me for years, I may not grant 


this ent over without d eed. Aud it Lard and tenamg of 
ertable land byfealty, and the ſerviee of yeeldi renthſbeaf of 


corn beſare is be ſowed; the Lord cannot giant this ſervice for 


Q 3 years 


* ' 


. Things neceſ- 
bay requiſite to 
every good gran. 
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. 
fuſiciet:s 
gift, or ſale. Or 
not, 
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ner of it. 
what may bee 
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out deed, Or 
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Rents, Services * 
&c. 


Reverfion or Re- 
inder. 


on of pa» 


copatceners-wit bout deed. ': 


3 Burt iſ a rent, . be parcell . 
incident to a manor or any other ching which is grantable without 
deed ; in this caſe by the grant of the principall by word this thing 

— — as belonging thereunto without any deed. Allo rents 
or ſervices may be granted upon 2 pertition by one coparcenor to 
another without deed. 

A reverſion cannot be granced i in fec ample, ſee tail, for life, or 7% en 
years without deed unleſſe it be in eaſewhere iris parce ll of a manor, Plow.4;;. 
But a reverſion may be granted upon a partition by one coparce- 117 . 
nor to another without any deed, And che fame law is of a re- 


mainder. Andtherefore if one make x leaſes for life or years to 


one, the yemanader in fealample , feg tile, or fot liſe, to agother 
without deed, howſoever this be u good remainder/ in the fuſt 
creation without deed, yet this remainder cannot be granted over 
without deed. 
A Parſonage or Rectory, albeit it conſiſt of nothing but Tithes, H. 
and che like, beſides the Church nad Chasch-yurd, aad it bark no . 
houſe nor glebe helongiag to it, yer may he granted without deed 2: H.64, 
in fee — for liſe, or years: and then the titkes and offerings 
will paſſe as incident. But the tit hes alone, os a portion of tithes, 
oblations, mortuaries, or obventions are a by chem» 
ſelves without deed, —̃ VÄ•— leafe paroll of tithes, — All this v 
it be but gere is not d. r T 
of his Pariſhienen that he that dave own tithes; this is not 2 
dd grant ofthe tirhes, neither may it be pleaded or uſed TE; hi 
7 Way Of apreement Z Paril. may retain his tiches. 
ad it a leſſee for years of tithes Will grant it Over to at 
will only, it cannot be done wicheut deed, 2s was beid by Baron 


Denbew, 2 Car. at S Aſſiſes. And vet ic is held chat & Parſon mics le. 
may grant his tithes from year te vent d him-they 48 to A e them w 


D of retainer. 
net. „ 


Pay the tithe , and not withanother : neicker'can this intereſt bee 
ona ſtranget take advantage of it, a5 hath-been agreed i in 
the caſo o Hader and Brafield, 25 J f. NR. 
An Advowſom in groſſe cannot be grantee without deed; yea . arzt. 
—— of the grantee of an Advorſon is te ſhew both the 1:5. 


Bur aa · d so] is le partition between Cel 
2 RENE 2 
nor, or pete 08 land with the without | 
— bee, to a Orurch- iu wet. Nr with- . 
out deed. 
. obeſtbveiny turbery, filing; to, / cuntiot be Pack, 56 
granced in ſce ſumpla ie tit ov Ne; or yen, ualeſſe it be in eafe 5": 
of patiition, ot oi agpeadancy us ineidem to ſome — 
wi 
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J. 


* 'wichonedeed. And therefore if 2 man grant by word of mouth 


to me Common for tweaty beaſts in his manor; chi is not good. 
Neither if ic be granted to me by deed may I grant this over to 2 
nother without deed. Bur if a man have Common of paſture ap- 
pendant or appurtenant to his land; in this caſe he may grant his 
land with the Common appendant by word only without ary 
deed. Franchiſes, as Fairs, Markets, Courts, Wartens, and the like, 
or the profits thereof are not grentable without deed, But it ſeems 
2 red is grantable without deed, for that is lib erm tenemen- 
tem. The profits of a Mil, County, Perry, Corody, or the like, are 
not grantable without deed. a 

Thiogs in action, 284 right or title of action that doth only de- 
pend in action, and things of that nature, as rights and titles of 
enttie to any reall or perſonall thing ate not grantable at all, but 
by way of teleaſe to the tenant of the land &c. by which means it 
may be extinguiſhed: but this may not be neither without deed. 
And therefore ifa man take my goods as a treſpaſſor, or I deliver 
him my goods to keep, and after I will give theſe goods to him ; I 
cannot doe this without deed. 

An election, condition, covenant, aſſent, licence, or liberty, 
cannot be created and annexed to an eſtate of inheritance or free- 
hold without deed. | 

A ptiviledge to hold land for life without impeachment of waſt, 
is not grantable without deed. Offices for the moſt part are not 
grantable without deed. And yer ſome inferiour offices, as Stew- 
ardſhips,Bailiwicks, and the like are, for ſuch officers a Lord of a 


Manor may retain by word without deed, 


4 1587.6. 
1 
417 Di- 
6 1. 126, 
Doc. & St. 
10 
. 
* 
Bier 101. 
2 
Fa C. 
Perk Se. 
F7- 66. Bro- 
ry Done i. Di 
a e397. 5H 
iT 35,36, 
130. 
8. 
oy Now. 540 
* 
7. 
3 Dier 6, 


Moſt chattels reall and perſonall, may be given and granted with- 


out deed, And therefore if a man by word of mouth grant, give, or 
+ ſell me his leaſe for years, the wardſhip of body and land, or the 


wardſhip of land that he hath by reaſon of a tenure by Knights 
ſervice, or by — from the King, or grant or ſell mee the trees 
ſtanding upon his ground, the corn growing upon his land, his horſe, 
ſword, plate, or other houſhold ſtuffe; this is a good grant or 
giſt. But the wardſhip of the body of an heir only, cannot be gran- 
ted without deed. So a next preſentation cannot be granted with- 
out deed. 

If one grant his reverſion of land to one, and by the ſame deed 
granteth a rent out ofthe ſame land to another, and delivereth the 
deed to both of them at one time; this is good, and ſhall enure 
firſt as a grant of the rent to one, and then as a grant of the reverſi- 
on to the other, | 

If one convey land to another, and the grantee by the fame 
deed doth grant a rent or common to the grantor out of the ſame 
land conveyed; this is as good as if it were by another deed. a 

Deai 


231 


Office, 


Chattcls, 


What by the lame 
deed, 7 


: _ 4. Cap. N 7 

Dedi:c-Eonceſſi be the moſt upt words for all kind of grants, yet Ce. 
ix may de by other words, and the grant 2s good as by thoſe ** 
worlds. | * | | 

The beſt way in grants is to grant by words of preſent time in 35H-4.n, 
the preſent tenſe as well as in the preterpetſect tenſe. But a grant 
by words of the preterperfeRt tenſe only, 'as by Deds & conce ſſi 
only without words of the preſent tenſe is good. 

Touching this part two things are requiſne : 1. That the gran- see ente 
tor be a perſon able. 2. That if the grant be by deed, that he be ſuf- Tent cas, 
ficiently deſcribed and ſer forth either by his proper names or elſe N 
by ſome other matter of diſtinction. Note therefore that whoſo- 7% 5. 


ever may be a feoffor, may be a grantor, | And any natural, poli- 


tique, or corporate body (not prohibited by law, as Monke, Frier, 
woman covert, infant, and ſuch like) may be zgrantor, donor &c. 
And the grants of ſuch perſons will be good: 

An alien may, and is able to grant or give any thing that he is 
capable of to have or take by grant or gift. | 

A perſon attainted of treaſon or felony may give or grant his land; 1 f. 

and this is good againſt all others beſides the King, and the Lord of 2. Xuads, 
whom his land is held. And he may grant or give his sto re- 

lieve himſelf in priſon, and this will be good againſt all others, and 

the King and Lord alſo, A perſon outlawed in a perſonall action 

may give or grant his goods or chattels, and the giſt or grant will 

be good againſt all others bur the King. | 

The Queen may witheut the agreement of the King make grants, co. fipe 

iſts &c. of her lands or goods, but another woman that hath a huf- Þ% U l 
band cannot give, or grant her lands or goods without her huſ- 4: See d. 
bands conſent, unleſſe it be in ſome ſpeciall caſes; And albeit ſhee *>* 
doe recite by the deed that ſhe is ſole and not covert, yet this will 
not help, And if the caſe be fo that by agreement between her 
and her husband there be a certain portion of her husbands lands 
ot goods allotted unto her to diſpoſe of, and manage at her plea- 
ſauce , yet ſhe alone without her husband can make no good grant 
or gift of any part ofrheſe lands or goods. Bur if ſhe grant any 
thing by fine, and the husband doe not avoid it daring the co- 
verture ; this grant will binde her after his death. And if ſhe make 
a gift or grant of her husbands goods, it is thought this is not good 
untill. her husband agree to it. 

An infant cannot make any giſt or grant &c. that is good but in 2 H 
ſpeciall caſes, for if he maketh any grant or gitt that taketh effect ve S0 
by the delivery of the deed onely, as if he grant a rent-charge 1 
out of his land, or make a feofftement with a letter of Atturney chaz.vw. 
to give livezy. of ſeiſin, or give ox ſell his horſe, and the buyer or 
donee take him himſelfe ; theſe are void ab inirio. And if the 
grant, ot gift take effect by the delivery of his own hand, as if hee 

ö make 


2 — 
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maze a ſcoffment and give livery of ſeiſia himſelſe, or ſell a horſe 
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and deliver him with his owne hands; this is voidable by the In- 
fant himſelfe, or others that ſhall have his right &c. But if an In- 
fant grant any thing by fine; this muſt be avoided during his mino- 


© rity or elſe it cannot be avoided at all. 


ek. Sed. 
is, 
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All grants that are made by Dureſle, are voidable by the parties 
themſelves that make it or others that have their eſtates &c. But 
if it be done by fine, it is good and unavoidable. 

All giſts, grants, &c. made by deed in the country by thoſe that 

are de non ſane memorie are good againſt themſelves but voidable 
by thoſe that are their heites, executors, or have their eſtate. But 
if it be by fine it is good and unavoidable. 
Aman that is borne dumbe, or dumbe and deafe if he have un- 
derſtanding may by delivery of the deed and making of ſignes make 
a good grant, gift, &c. But a man that is bocne deafe, dumbe and 
blind cannot. 

A Baſtard may give or grant as well as any other man after he 


hath gotten a name by reputation. 


A Parſon may grant any thing belonging to his Parſonage for 
no longer time then for his one life, and therein likewiſe but du- 
ring his reſidency, albeit he have the conſent of the Patton and 
ordinary. 

Neither the head without the members of a Corporation, nor the 
members without the head, as Dean without the Chapter, or Chap- 
ter without the Deane, may give or grant any of the lands belong - 
ing to theit Corporation. 

One executor or Adminiſtrator may give or ſell any of the 
goods of the deceaſed, and this is good to bind all the reſt. 

What Grants Eccleſiaſtaicall perſons may make of their Eccle- 
ſiaſticall lands, husbands of the lands of their wives and tenantsin 
taile of cheir lands intailed. See in Leaſe, 

- Fhe name of the perſons in Grants is ſet downe only to diſtin- 
iſh perſons and to make the perſon intended cerraine : and there 
re howſoever it be beſt and moſt ſafe to deſcribe the perſon. by his 

true and proper name of Baptiſme, and alſo by his Sitname, and it 
it bo a Corporation by the true name whereby the Corporation is 
made, yet miſtakes in this caſe unlefle they be very groſſe will not 
make void che grant. Nihil facit error nominis cum de corpore conſtar. 

And therefore if one that is a Baſtard hath gotten a name by repfi- 

tation in the place where he doth live, or another man hath. got- 

ten another name by common eſteeme then his owne right name, 

or is uſually called by another name then his true name in the place 

where he lives, in theſe caſes they may grant by this name and abe 

grant is good. And if a man be baptized by one name and aftes 

be'confirmed by another; ſome have ſaid he may grant by pes 
| 0 


- 


Dureſſe. 


Non ſane me 


et 
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of Willem at Stile; chis grant is good. Er fic de mii. And 
theſe grants are good eſpecially when there is ſome other addition 

to make it more certain, as when a Duke, Marqueſſe, Earle, or 

Biſhop grant by their names of honour or dignity, and grant with- 

out any name or with a faiſe name of baptiſme, as when the Duke 
of S»ffolke by the name of the Duke of S»ffotke, without any more 
words, or by the name of Milian Duke of Swffatke, when his name 
is oha, or the Biſhop of Norwich grant ſo ; theſe ate good grants, 
becauſe there is but one ſuch Duke and one fuch Biſhop within the 
kingdome. So if a Deane and Chapter, Mayor and Communalty 
grant by the name of their Corporation without any addition of 
Chriſtian or Sirname; it is good. And eſpecially then alſo are theſe 
grants when the true name doth appeare in ſome other part 
of the deed. As when 7ohn at Stile reciteth by his deed that his 
name is ohn at Stile, and by the ſame deed doth grant by the name 
of Thomas at Stile. Or Alice at Stile reciting by her deed that ſhe 
is a feme covert when in truth ſhe is ſole. But if an ordinary man 
grant by his Sirname only without any name of baptiſme, or by his 
name of bapriſme without any ſirname at all; in theſe and ſuch like 
caſes for the moſt part the grant will be void for incertainty unleſſe 
there be ſome other matter in the deed to helpe it, or ſome matter 
done ex poſt facto to ſupplyic; for in ſome caſes where the thing 
granted doth lie in livery ſuch a miſtake or incertainty in the grant 
may be holpen by the livery of ſeiſin upon the deed afterwards. 
And ſo alſo it is in the names of Corporations, for if the variance 
and miſtake by omiſſion or alteration be only in ſome ſmall matter 
ſo as it is literall and verball only the grant will not be hurt by ir, 
But if the miſtake or omiſſion be in the ſubſtance of the name ; the 
grant may be void by it. And therefore if Decanns & Capitulum 
eccleſia cathed ſanctæ & individ. Trin. Caerlil. grant by the name 
of Decanus eccleſia cathed. ſancta Trin. in Caerlil. & totmm capitu- 
lum ecc le ſiæ predict: this is good: E. — de fimilibus: for if the ſenſe 
doth ſtill remaine either expreſly or by neceffary implication, and 
the deſcription be ſuch as doth import a ſufficient and certaine de- 
monſtration of the true name of the Corporation according to the 
foundation thereof, it ſufficeth. Bur if any of the ſubſtance or eſſence 
of the name be omitted comrra. And therefore if a Corporation in- 
corporate by the name of Prepoſivi & collegisregalis cal. beate Mas» 
riæ de Eaton juxtaWind(or grant by the name — & ſociorum 

Colleg, regalis de Eaton c. leaving out Collegium et beate Marie ; 

this grant is void, 

* Touching this part three things are requiſite, 1. That the 
grantee be a perſon capable. ij. that he bea perſon in being at 
the time of the grant made and not diſabled by any legall impedi- 
ment 


of theſe names. Sed Quere. Aud if ba at Seile grant by the name 
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or diiagree to it and avoid it wirhont any cauſe 


the grant. 2. That if the be by deed the 
grantee be ſafhciently named or at the ſer forth and diſtin» 
(hed by ſome circumſtantial} matter, and that he be ſo named or 
ibed as that ke may be capable by that name whereby he is. 
ſet forth. 3. That he himſelfe and not a ſtranger doe take by the 
ſame grant. Note therefore that all naturall and policique or cor- 
Porate bodies that are not diſabled by law may be grantees. And 
all perſons that may be grantors may be grantees: And fome o- 
thers that cannot grant or give yet may take or receive, And a 
grant made to one, two, three, or twenty ſuch perſons is good. 
A grant of lend or rent in ſñon to the right heires of I 4, 1 5 
being then living is void, for there is nor can be any ſuch perſon 
in rerum natura, tor no man can be an heire to another that is li- 
ving, But ſuch a grant to one in remainder is good if fo be that 7 & 
die before the the particular eſtate end and before the remainder - 
happen. So if a grant be to him or her that ſhall be the fiſt child of 
J , and he have no child at the time of the grant, this is void. 
So if a grant be made to the wife or child of 7 & when there is 
none ſuck, it is void, As if a grant be to I S, and to his firſt borne 
ſonne, or to I & and her that ſhall be his wife, and he hath at the 
time oſ the grant neither wife nor ſonne; in theſe caſes the grant 
is void as tu the wife and ſonne, and / & fhall have att by the grant. 

An alien may be a grantee; bur any thing be granted unto him ,.. 
whereof he is uncapable, as any eſtate of lands in fee (imple, for lite, 
or yeats, he cannot hold it, but the King will have it from him. Prerogati ves 

A perſon attainted of treaſon or felony before or after attainder Perſons attaim 
may ter, hat he cannot hold the thing granted, for if the 
King or Lord.wil he may have it from him. So alſo perſons out- 
lawed in perſonali actions U——— — 
the King will have the profits of the lands & property of rhe goods. 
— — — —— — — 1 

is difagreemens a void the gram. And yet i not avoid is woman 

inhis life time the grant will be good and be than will have the 
grant to be void muſt fhew chat the husband did difagree to it. 

An Infant may be a grantee, for this is preſumed to be for hisad- Inſant. 
vantage. And yer at his full age he may agree to it and perfe in 


Amn do nor ſane memeris may be a graater as well as any other Men denen (ave 
man, ant it ſocmes theſe grants cannot be afterwards avoided. memori. 
But ſoch men may not be grantees of offices of truſt and ſuch like 


A Baſtard, rſons de formed having humane ſhape, leapers, and 
ſuch like ny grantees of lands or goods &c. as other men Pattard. 


An Hermaphrodite may be a grantee xceordivg to the moſt pre- Hanmaphroc 
wiling Sex. A. h 
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A clerke convict, anda man imprifo 
as any other, And ſo alſo may a villaine of the King orof a com- 
mon perſon, but. he cannot retaine the thing granted, for the Kin 
or Lord may have it from him if he will. But Monkes, Friers, an 
ſach like perſons cannot be grantees,for they are utterly diſabled. 

Regularly it is requiſite that the grantee be named by his names 
of Baptiſme and Sirname, and ſo it is moſt ſafe, and ſpecial] heed 
mult be taken to the name of Baptiſme, for that a man cannot have 
two ot more names of Baptiſme as he may of Sirnames. And yet 
in ſome caſes though the name be miſtaken the grant is good. As 
if a grant be to I &, and Emhis wife and her name is Emelin, d or 
a grant is made to Aſred Fitzjames by the name of Etheldred 

Fita james; © Or a grant be to Robert Earle. of Penbrooke where his 

name is Henry; or to George Biſhop of Norwich where his name is 
John; d or a grant be toa Mayor and Communalty, ora Deane 
and Chapter,and Mayor or Deane is not named by his p name; 
© ora grant be to 7 & wife of S where ſhee is ſole; all theſe 
and ſuch like grants are good, for in this caſe the rule doth hold 
utile per inutile non vitiatur.? And if one be baptized by one name 
and after confirmed by another; yet a grant to him by his firſt 
is good. And ſo alſo ſome thinke ofa grant to him by his ſecond 
name. Sed Quere of this. Alſo when a Baſtard hath gotten a name 
by reputation, a grant may be made to him by that name and ic 
is good. 

21 a grant be made to #. at Stile by the name of *. at Gappe; 
this is a good grant notwithſtanding this miſtake. 

But where a grant doth intend to deſcribe the perſon of the 
grantee by his proper name and doth omit or miſtake his chriſtian 
name or ſirname; in this caſe for the moſt part the grant is void un- 
leſſe there be ſome ſpeciall matter to help it as in the caſes before: 
And yer if the grant doe not intend to deſcribe the grantee by his 
known name, but by ſome other matter, there it may be good by a 
certaine deſcription of the perſon without either ſirname or name 
of Baptiſme. And therefore a grant to the wife of 7 S, or primo- 
genito filio, or to the ſecond ſonne, or to the youngeſt ſonne, or 
Seniori puero, or omnibus filiit, or filiabus I S, or omnibus liberis I S, 
or omnibus exitibut 1 4, or to the tight heires of 7. 5, or to the 
next of bloud of 7 S; in theſe caſes grants made to theſe perſons 
in theſe words ate good, for the perſon is certainly enough deſcri- 
bed. And if a leaſe be made to 1 for life, the temaindet to him 
that ſhall come firſt to Pauls ſuch a day, or to him that 7 & ſhall 
name in three daies; if in theſe caſes any one doe come to Pauls 
that day, or be named by 7 & within three daies and the particu- 
lar eſtate doth ſq long continue; this is a good grant of the remain- 

der. Id certum eſt quod certum reddi poteſt. But if a grant be made 
in 


ned may be a grantee as well © 
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in theſe words, viz. To ſoure of the pariſhoners of Dale; or Deo 
& teflefiz de D; ot to two of the ſonnes of 7 & and he hath many 
ſonnes ; or to I S. or & in the disjunRive ; theſe and ſuch like 
| Grants as theſe are utterly void for incertainty. And if a gift or 
t of goods be to the pariſhioners of Dale in theſe words; it 
* yy emes this is good; but if a grant or giſt of land be made to them 
theſe words, it ſeemes this is void. And ſo alſo it is of a grant 
goods to the Churchwardens of a pariſh,this is held to be good, 
but otherwiſe it is of a grant of land to them. Abaſtard is capable 
—4— name whereby he is uſually called, and therefore a grant to 
RB by that name is And a right heire, or one that ſhall be 
& the firſt iſſue of 7 & that hath no child, is capable of a remainder 
by that riame, but of land in poſſeſſion he is not capable by thar 
. name: And a baſtard as the reputed ſonne of 7 F may take by a 
* grant to I & and his iſſue. A Biſhop may take by the name of a 
Biſhop without any other name, But if a grant be made to the 
ny pariſhtotiers or inhabitants of Dale, or probis homiuibur d Dale, ot 
tothe commoners of fuch a waſt,or to the Lord and his tenants bond 
= and free; theſe ate not good grants; for albeit theſe petſons are 
capable yer are they not capable by theſe names. 
ben & If thete be two grantees and one of them doe take by the deed it 
K is ſufficient, but it the gratit be ro one that is no party to the deed 
li. and not to the grantee himſclfe ; in this caſe albeit the grantee 
Ru indhe to whom the grant is made be capable and never ſo well de- 
Zur. feribed by their names yet is the grant void, for no grant can be 
179, made but to him that is party to the deed except it be by way of te- 
minder. And therefore ifa man make a leaſe for terme of life, and 
afcer the leſſor gramt to a ſitunget᷑ chat the tenant for life ſhall have 
the land to him and I eifes ; this Grant is void. Et fic ds mit- 
bus. And yet it ſeemes in ſome caſes if one of the grantees be party 
ro the deed that another Griritee that is no party to che deed may 
take with hint. And therefore che caſe Was. Robert gave the re- A 
verſion of lands which Agnes his wife did hold for her life to Stephan. | 
& lt Moore, Habendant poſſi mortem dite _ in liber wm mari- 
tagius cum Johanna filia cqnſdem Roberts ; in chis caſe it was adjudg- 
chat albcit pon were not named before the Habendam yet that 
fie ſhould rake in raike with her husband. 
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la reſpect of and in their firſt creation, but not tranſmiſſible nor able af- | 
* narure of the terwards. And ſome are grantable at firſt in their originall creation 
x chings and aſſignable over afterwards from man to man in iufinitum, 


grantable over All chinge that may be granted by fine and whercof a fine may Ser Fine 
| _ be er may be gran over from man to man, — en 
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| the things that are before obſerved to be grantable by or Lemons 
the name of without deed are grantable over from man to man. And re the was 
| ehethingic All corporall and immoyable things that lie in livery, as Manors, gf Sim 
lielſe. meſuages, cottages, lands, mead paſtures, woods and the like — pf 
are grantable in fee wr or life, or years at fiſt and aſſignable en 
Þ over againe at the pleaſure of the grantee. Alſo trees, and emble- 
ments are grantable. And a man ma the yeſtuxe or herbage. 
A 4, the graſle of his ground and not -- it 12 And a man 
t is ſciſeTin Tee T houſe may give or ſel[the timber,ſtone &c. 
| of the houſe, and the donee or grantee may take it after the death 
ices, ofthe donor. Alſo all incorporeall things that lie in grant, as rents, 10, f 
ſervices and the like are grantable over in ſee ſimple, for life, or gut!. 
years, and therefore rents or ſervices reſerved upon any eſtate and 214 l 
rents granted out of lands are grantable over in infinitum. And if Pek$ct 
a man have a rent reſerved on a particular eſtate he may grant over Firm. g 
parcell of it. But a rent or Service ſuſpended cannot be granted. 245 1 
Neither can a man grant a rent iſluing out of a rent, If a rent be Lx Aft. v 
granted to me I may grant it over to a ſtranger before I be ſeiſed | 
of it; and this grant is void. But an Annuity it ſeemes is not grant» 
able over after the firſt creation of it, And yet if an Annuity be 
granted to 7 & and his aſſignes pro conſ6/io ; it ſeemes this Annuity 
* " Advowſons s grantable over. Advowſons are grantable in fee ſimple, for life, Star.3z44 
Kc. or years, from man to man 7 == Allo the preſentation to Eke 
a Church before the Church is void is grantable; bat when the . 
is void that Turne isnot grantable, for it is then in the na- 
ture of a thing in action. Alſo ReRories, and tithes, and portions 
of tithes, and penſions are grantable from man to man in inſinitum 
Reverfions and Reverions and ———ů —— from man to man in fee Pet ea. 
Remainders, fimple,fee tail, for life or y if have a tenant for life of three . 
—— grant the reverfion of two of them. And if I have the 
reverſion of three houſes & four acres of land: l may grant the rever- 
ſion of two houſes & of two acres of land. And if tenant in taile be 
of anacre of land the remainder to his right heires, he may grant o- 
yer this remainder by ir ſelfe;and yer it is ſuch a thing as the tenant 
in taile himſelſe may barre by a common recovery. But if a grant be 
of land to 7 & for years the remainder to the right heires I D,& 1D | 
is living this remainder is not grantable ſo 2 J D doth live. „8 
Common. Commons, of paſture, of turbary, of ſiſhing, of eſtovers, are le 193. 
; in fee, for life or years, from man to man in i . And yet if Jug. 
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u heireszie ſcemes this is not grantable over to another man. But if 
common for a certaine number of beaſts be ſo granted, it ſeemes 


ttzhe law is otherwiſe, and that this is grantable over in caſe where 
tte firſt grant is to the grantee only, and not the grantet and his 


aſſignes. 

Offices are grantable at firſt ; but the great Judicial! offices of 
the kingdome, as the offices of the Lord Keeper, Chiefe Juſtices, 
or Chicfe Baron, or of other of the Juſtices or Barons, and ſuch 
like are not grantable over to others, neither may they be executed 
by deputies. But the Sheriffes office albeit it be not grantable over 
yet may it be executed by deputy. * Thereverſion of an office is 

not grantable by a Subject as it is by the King, yet a Subject may 
grant an office Habendum aſter the death of the preſent officer; and 
this is good. f The inferior offices alſo that are offices of truſt, e- 
; ſpecially if they concern the perſon of the grantor, howſoever they 
ate grantable at firſt yet are they not grantable over by the officer 
to any other unleſſe they be granted to them and their aſſignes, and 
of this ſort are the offices of Steward, Bailife, Receiver, Sewer, 
, Chamberlaine, Carver, and the like, neither may theſe be executed 
: by deputy but where the grant is ſo, 
ub Licences, and authorities are grantable at firſt for the lives of the 
487. H. parties or for years. But the grantees of them cannot aſſigne them 
| over: And therefore-if power be given to me to make an award 
or livery of ſeiſin; I may not grant over this power to another, 
And if licence be granted me to walke in another mans garden, or 
d to goe through another mans ground; I may not give or grant this 
Lt | to mother. 7 
1 19% Abare ility of an intereſt which is incertaine is not 
n able. And therefore if one have a terme of years in land, and by 
db . his will deviſe it to I & for his life, and aſterwards to me for the 
reſidue of the yeares; or deviſe it to 7 & if he live ſo long as the 
terme ſhall laſt, and if he die before the terme end the remainder 
. to me; in theſe caſes ſo long as 7 & doth live I cannot grant over 
| this poſſibility. So iba leaſe be made to me and my wife tor life,the 
remainder to — * wa I — not grant this remainder 
over to another man. But a poſſibili ing coupled with 
ſome preſent intereſt is grantable over. 222 
foure houſes in execution upon a Statute, and by courſe of time it 
will endure thixteene years, and after two of the houſesare evicted 
by Hlegit for fiiteen years; in this caſe he that hath this execution 
upon the Statute may aſſigne over his intereſt in theſe two houſes, 
for aſter the execution by the Elegit is ſatisfied A ſhall have the 
L ewo houfes ill he be ſatisfied. The Lord cannot grant the 
_ i heire ob his tenant whales the tenant is living. 
= Thoſe things chat are inſeparably incident to others ate not 
f NF | grantable: 
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grantable without the thing to which they are ſo incident and be- 9 
longing. And therefore a Court Baron which iseyermore incident Tei 
to a Manor is not grantable without the Manor it ſelſe: common ; + 
appendant to land is not grantable without the land it ſelf to which 
it loch belong: and common of eſtovers appendant to a houſe is not 
grantable without the houſe it ſelfe to which ir doth belong. 

A rent, ſervice, or other thing whiles it is wholly in ſuipenſe is ,,q, 
not grantable. And therefore if the Lord diſſeiſe the tenant, or Cope" 
the tenant enfeoffe the Lord upon condition; the Lord cannot Kdt 
grant over the Seigniory during this ſuſpenſion. But if one have a f 
rent in fee out of my land, and he purchaſe the ſame land for lifeor 3 

rs; in this caſe it ſeemes the rent is grantable even whiles the 
eſtate of the land doth continue. So if the tenant make a leaſe for 
yeates or life of the tenancy to the Lord; in this caſe the Lord may 
grant the Seignioty notwithſtanding, And yet if the tenant make a 
leaſe to another man for life, and the Lord grant the Seigniory to 
this tenant for life in tee; in this caſe it ſeemes the grancee of the 
ſeigniory cannot grant it over becauſe it was neyer in eſſe. 
ranchiſes, as views of Frank pledge, Perquiſites of Courts, Leets, | 
Conuſance of Pleas, Fzires, Markets, goods of felons, walſes, eſitay es, 0 
Hundreds, Ferries, or Paſl; Warrens, and the like are grantable 
over from man to man in fee, for life ot years, is inſinitum. 

Things in action, and things of that nature, as cauſes of ſuit, ce. Lat 
rights and titles of entry ate not grantable over to ſtrangers but Ho 
in ſpeciall caſes. And therefore if a man have diſſeiſed me of my Pia 
land or taken away my goods; I may not grant over this land or 84755, 
theſe goods untill I have ſeiſin of them againe. Neither cam I grant D 
the Suit which the laiv doth give to me for my relleſe in the caſes Case. 
to another man. So if I make a feoffment to another man on con- 
Aition that if I doe ſuch a thing I ſhall have the land againe; in 
this caſe I may not before or afcer the time of performance of the 
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condition grant over the condition to another. But all theſe things : 
I may releaſe to the parties themſelves, for it is a maxime in law, 

chat every right title, or intereſt in proſents or in ſaturo by the joint 

act of all them that may claime any ſuch right, title or intereſt may 

be barred or extinguiſhed. And in ſome caſes a grantee of arever- 3% n 

ion may take advantage of a condition annexed to an eſtate for rio. * 
life or years. If a man owe me money on an obligation, or the like; e } « 
Leannot grant this debt to another: but I may grant a letter of P<k5e. bh 


atturney to another man to ſue for it and receive it, or I may grant 
the writing it ſelſe to another, and he may cancell it ot give it to 
the obligor. A preſentation to a Church after the Church is be - · Die n 
come void is not grantable, for it is in the nature of a thing in acti- 

on. f And if a man take my goods from me, or from another 1 Tela 
anan in whoſe hands they are, or 1 buy goods ofangther man and f Dus 
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that doth hold land of me gout ro me by d 


| Aman may give or grant his deeds. i. che 1 


1 Gran. 
ſuffer them in his and a ſtranger taketh them from him ; 
ir ſeemes in theſe caſes I may give the goods to the treſpaſſor, be- 
cauſe the property of them is (till in me. 

Truſts and confidences which are perſonall things for the moſt 
part are not grantable over to others. And hence it is alſo that offi- 
cesoftruſt & confidence are not grantable over but in ſome ſpeciall 
caſes where they are granted to a man and his affignes ; or where 
they are granted to a man and his heires, And hence it is alſo that a 
Wardſhip by reaſon of a terme in ſocage, which by the law is 

iven to the next of kin is not grantable over to any other perſon 
by the Gardian in Socage, 

Some things are ſo entire that they cannot be ſevered by grant? 
And therefore if a man hold three acres of land of me by twelve 
pence rent, and I grant the ſervices of the third acre; this is void, 
and he ſhall have all or none,for I cannot ſever the tenure. But if a 


man hold land of me by homage, fealty, eſcuage, and a certain rent; 


in this caſe I may grant the tent and keep the Seigniory. 

A villaine is grantable for life, or years; and if the villaine during 
the eſtate of the grantee purchaſe land in fee, the grantee ſhall have 
it for ever as a Perquiſite albeit he have but an eſtate for life in the 
villaine it ſelſe. | 

All chattells reall and perſonall regylarly are grantable from man 
to man in inſinitum, as leaſes for years be they preſent ot future, 
wardſhips of tenants in Capite, or by Knights ſervice, trees, oxen, 
horſes, plate, houſholdſtuffe, and the like. Alſo trees, graſſe and corne 
growing and ſtanding upon the ground, fruit upon the trees, wooll 
upon the ſheeps backe is grantable, 6 

If a man ſell me ten load of wood in his wood to be taken by his 
aſſignment;or ſell me three acres of wood towards the north fide of 
the wood; by this grant in theſe words I have ſuch an intereſt as is 


grantable over. If I make a leaſe by deed of a honſe to another, and. 


fach a time I ſhall enter into the houſe and take and ſell the 
there as mine own to pay the rent;it ſees this is a good grant ofthe 
goods and that I may doe according to the agreement. And if one 
indented that I ſhal 
diſtraine for my ſervice in all his land, this is a good grant, 

A man may give or grant mony, as if 7 deliver one mony on con- 
dition that if he aſſure me of lach land he ſhall have it, otherwiſe that 
he ſhall redeliver it to me again, in this caſe if he make the aſſurance 
he ſhall have the mony,if not I may have an accompt for it. 

Such things as ate fera natzre 35 Conies,Hares,Deereyand ſuch 
like are not grantable at all. , 

A Parſon of a Church may grant his tithes for years,and yet they 

are not in him. | 


therein it is agreed between us, that if che rent be not paid _— 
goods 
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242, 4 Gran. Ap. Y: 
to another at his pleaſure, and the grantee may keep or cancell them, g. 
And therefore if a manhave an obligation be may give or grant it Tang 
away and fo ſever the debt and it. So tenant in fee may give 
or grant away the deeds of his land, and the executor inthe firſ 
caſe, and the heire in the laſt caſe hath no remedy, But a tenant in 
tail of land cannot give or grant any of the deeds belonging to the 
Apparcl. land intailed no more then the land it ſelfe. One may give or grant 
apparell, and it is ſaid if one make apparell for another, and put it rh 
upon him to uſe & wearezthis is a gift or of the apparel it ſelf. 
| Wooll, If one grant to another all the wooll of his ſheep for ſeven years; Pe 
| this is a good grant, ” 
If one being a Parſon give to another all the wooll he ſhall have FisGmz 
3 for tithe the next year; this is a good grant. 
Iacenainty; If one grant to another his horſe or his cow in the disjunctive; BroDae 
this is a good grant not withſtanding this incertainty,and the donee ** 
(hall have election and by that make the grant . 
Any eſtate that a man hath in fee ſimple, fee taile, for life, or years 
in any lands &c. or any rent, or profit apprender out of the ſame is 
grantable from man to man ix inſinitum. And he that hath any ſuch 
eſtate of any lands may charge it with any rent or profit to be taken 
out of it as long as the eſtate ofthe land doth laſt. But an eſtate at 
will is not grantable over.And if an eſtate be made to a man and his 


rer zer 


keires without the word Allignes, yet he may ne it at his plea» 
tenes is included within Heires. 


MTatereſſe termmi. i. 2 leaſe for years to commence in futaryo is 52 1497 
grantable before the terme doth begin, whether it be a leaſe of the 31. 
land it ſelſe or any rent or other profit out of it. 
The intereſt or eſtate that a man hath by extent is aſſignable C 
from man to man at pleaſure. E 
The reverſion upon an eſtate taile is grantable, And yet the te- Casas 
nant in taile in poſſeſſion by the ſuffering of a common recovery CoA 
may barre him in reverſion of any fruit of ic. 
an eſtate be made of land upon condition, as if A make a feoff- —— 
ment to Bon condition that if A pay twenty pound he ſhall have Ich 
the land againe: in this caſe A and B together may at any time be- Covims 
fore the performance of the condition joine together and grant this 
land, or charge it with any rent&c. and this will be good For it is a 
maxime in law, Fee ſumple land may be charged one way or other. 1 
And in this caſe B may grant over his eſtate — it will be ſab- 
xK to the condition. And if B grant a tent out of the land to a 
ſtranger, and alter the condition is performed and the feoffor enter; 
- in chis caſe he ſhall avoid the rent. But in this caſe A cannot grant, Co.r.uz 
ſot he hath nothing but a poſſibility. If one enſeoffe divers to the 
vſe of bis ſonne and heire upon condition and before the time of 
4 ance of the condition the father and ſonne joine to grant 
the land, this is a good grant or charge. 
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2. | A Grant, 

If the tenant in taile and he that js next in remainder in fee joine 
in the] grant ofa rent — in fee, and after the tenant in taile 
doth die without ifſue ; in this caſe this is a good grant and charge 
againſt him in remainder. Andif 4 doth bargaine and ſell land to 
B by indenture and before intolment they doe joine to grant a 
rent charge to C by deed ; in this caſe this is a good charge and 
grant whether there be any inrolment or not. And ſo if donor and 
donec in taile grant a rent c out of the land, & then the donee 
dic without iflue ; in this caſe the grant is good to bind the donor. 

If land be granted to two men and to the heires of their two bo- 
dies begotten ; in this caſe albeit they have ſeverall inhericances 
after their death, yet neither of them can grant away hiscſtate af- 
ter — life, ſor — — divided AY of _ | 

ne coparcener of a ſcigniory may grant his part to a ſtrangers 

If two Jointenants be of a — land, and one of them doth 
grant to a ſtranger common of paſture for beaſts without number 
to be taken in the ſame land; this is void. 

If two Jointenants be of a reverſion,& one of them grant the whol, 
this is void for a moity. If a man grant, or charge that᷑ which is none 
of his, and that wherein he hath no property it being in the grantee 
or a ſtranger; the is void. And therefore it a man grant 2 
rent charge out of the Manor of Dale, or grant a reverſion of land, 
and in truth the grantor hath nothing in the Manor of Dale, or in 
the land ; in this caſe the grant is void. And albeit the grantor doe 
afterward parchaſe the Manor, or the land, yet this will not make 
the grant But if the grant be by fine, or by indenture, there 
in ſome caſes it ſhall be good by way of eſtoppell. And in this caſe 
albeit the party recite that it is his owne yet this will not mend the 
caſes, And — — 2 man _ — — 3 
pound a yeare, en grant flve pound a year parcell of ir; in 
this caſe it he have no fach rent the — — % 

A „ Bailif, or Parker cannot give or grant away t 
y00ds offie mate without authority. And yet it ſcemes the ſer- 
vant of a Taverner or Mercer may give or grant his maſters Wine 
or Wares, And if a wife give or grant the goods of her husband; 
this is a good gift or grant untill the husband diſagree to it, and 
by his agreement it is made good for ever. 

If a man have a leaſe for yeares of land, and make a leaſe for life 
of it, or charge it for longer time then the leaſe for yeares doth 
laſt; in this the grant is good for ſo long as the leaſe for yeares 
doth laſt and no longer, But if he make a leaſe for life and give li- 
very of ſeiſin he doth forfeic his eſtate. 

ly a man cannot grant, or charge that which is not in 
his owne poſſeſſion albe it he have a right to ir: And therefore if 
a man be diſſeiſed of his land, and before he hath entted into or re- 
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covered the land he doth grant or give the land ot his right to the 
land to a ſtcapger, or grant — ages out of the land to a ſtran- 
per in theſe caſes the grants are not good. And yet ſuch grants 

y fine may be good by way of eſtopell. And by a releaſe alſo the 
right may be extinct. But if one that hath a reverſion upon an 
eſtate for life, and he grant a rent iſſuing out of this land; in this 
caſe the grant is good, and the charge ſhall faſten upon the land af- 
ter the eſtate of the tenant for life- is ended. And if 2 man grant 
common, or rent , notwithſtanding that a ſtranger take the rent 
or uſe the common at the time of the prantyyet is grant is good, 
for a man cannot be out of poſſeſſion of theſe things but at his plea- 
ſure. 4 And if a leaſe for years be made to me, 1 may grant away 
my eſtate before my entry; And if the leaſe be to begin at a day to 
come ; I may __ over my intereſt before the day come, for in 
this caſe the intereſt is in me from the time of making of the leaſe. 
* Alſo I may give or ſell my goods that I have not in poſſeſſion, and 
therefore if a man take my goods out of mine or another mans 
poſſeſſion ; I may afterward give or grant theſe goods to him or a- 
nother man, and this grant or giftis good. _ | 

A leſſor cannot give or grant the trees growing on the ground 
of his leſſee for life, or yeares without the licence of the leſſee, ex- 
cept they be firſt cut downe by the leſſee or ſome other for then he 
may. And if there be leflce for life, and the leſſor give the trees 
growing on the ground, and after the leſſee for life dieth ; in this 
caſe the donee cannot take them. for that at the time of the gift a 
property of them was in the leſſee. But if a tenant in fee ſimple 

ive or grant the houſes ſtanding, or trees growing on the ground 
be hath in his poſſeſſion; in this caſe the grantee or donee may take 
them after the death of the grantor, and that albeic they be not 
cut or taken downe before his death. And yet if the tenant in 
taile give or grant the trees growing upon his intailed land, and 
the donor die before the trees be cut; in this caſe the donee or 
grantee cannot cut them afterwards. Howbeit if ſuch a tenant 
in taile give or grant his emblements of corne growing on the 
ground; the donee may cut and take them after the death of the 
tenant in taile. And if the tenant in taile give or grant his trees, 
and die before they be cut, and afterwards before the iſſue in taile 
enter into the land the donee or grantee cut them and take them 
away, in this caſe the iſſue in taile can * action of treſpaſſe 
againſt the donee ot gtantee ſot the trees. But perhaps if the trees 
be not removed off the groundbe may take them. 

If two coparceners be of an advowſon, and the one doth pre- 
ſent, and then he doth grant the next preſentation ; this is a good 
grant, but by this grant doth paſſe the next he hath to grant, for 
his companion muſt have the next. So if one be ſeiſed us — 
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advowſon, and he hath « wiſe, and he grant the third preſentation; 

this is a good grant, but it ſhall be taken for the third ve may grant, 

which is the fourth, for the wife 1s to have the third Tor her dower. 
I man have granted Thing once he cannot afcerwards grant 


it again. And therfore if a man give or grant me a horſe firſt by word a f 


of mouth, and after grant him to me by deed ; this ſecond grant is 
void, and therefore it there be any fault in this grant in writing it 
is not materiall. And if a man grant to me common of paſture 
without number in his ground, and after make the like grant to 2- 
nother; this ſecond grant is void as to me, albeit it be good againſt 
the grantor. And it one grant the next preſentation to a Church 
after the death of the preſent Incumbent, and after grant the ſame 
to another; or make a leaſe of land to one for tenne years, and 
after make a leaſe of the ſame land to another for the ſame tenne 
years; or give a horſe to one and after give the ſame horſe to ano- 
ther; in all theſe caſes the ſecond grant is void. But if the firſt 
grant or git be only of part of the thing granted afterwards, or 
of part of the time only, the ſecond grant will be good for the o- 
verplus. And therefore if one be ſeiſed of a Manor and demiſe ten 
acres of the demeſne to tenne years, and after demiſe the whole 
Manor to another for twenty years; this is a good grant for the 
overplus of the Manor beſides the tenne acres, preſently, and for 
the whole Manor for the laſt tenne years. So it the ſecond grant 
be to beginne after the firſt is determined; it is good. And if the 
ſecond be ſuch as may be ſatisfied and nor impeach the former, both 
ſhall ſtand good. And therefore if one that hath an Advowſon 
grant the next Preſentation to one, and after he doth grant the 
next Preſentation to another, and doth not ſay [ after the death of 
the Incumbent ;] in this caſe the ſecond grant is good, and the 
grantee thereby ſhall have the ſecond avoidance after the death of 
the preſent Incumbent, 

By the grant of an acre of land or of any other thing by the 
name whereby it is called the reverfion of that thing if the grantor 
have no more but a reverſion will paſſe and this miſtake will not 
hurt. But it is not ſo + converſo. And yet ſome have ſaid, if one 
grant a thing in poſſeſſion by the name of the reverſion of the thing 
this is good to paſſe the poſſeſſion. Qnod non eft lex. > For if one 
make a leaſe for years and before the leſſee enter the leſſor grant 
the land by the name of the reverſion or the land; this grant is void. 
If one make a leaſe for life of the demeſnes of a Manor rendring 
rent, and after he doth grant the Manor by the name of the Manor; 
thisis a good grant for the reverſion of-the demeſnes as well as 
for the teſidue of the Manor. But if one grant common by the 
name of the reverſion of the common, it ſcemes this is not good, 
And yet if one have common and grant it = life, and — 

| 3 eſtate 


% 


eſtate he doth grant the common by the name of totams iam Com- 
iam ſuam Cc. ſome doc hold this grant to be good. 
Any thing may be — by the name whereby it is and hath 

been uſually called o 
thereabouts albeit it be an improper name, and not the ancient 
name of the thing but a name newly gotten, And fo a Manor 
may paſſe by the name of a meſuage or farme, or a farme or Manor 
by the name of a meſuage if it be ſo uſually called and reputed. So 
the great houſes in » called Exceter and Dorſet houſes may be 
granted by thoſe names. And ifa man grant that which in deed is 
a paſture ground by the name ofa wood; Or grant that which in 
deedis a wood by the name of a paſture ground, and the things are 
called by thoſe names ; theſe are good grantsof thoſe things. And 
if one grant by the name of a great field that which in deed is but 
a little cloſe but it is uſually called by the name of a great field: 
this is a good grant of this thing. So if one grant by the name of 
2 plow land that which in truth 1s but an acre of land, or grant by 
the name of a Manor that which is but a plow land; theſe grants 
are good. And ſo as it ſeemes it is e converſo, But if a man grant 
a houſe, or a meſuage ; by this grant an acre of land will not paſſe, 

= = grant of ſervices, a rent reſerved upon an eſtate taile 
w e. 


a man make leaſe of one houſe to another for years, and the 


leſſee divide it and make two houſes of it, and after the leflor doth 
grant the reverfion of it by the name of one houſe ; this is a good 
grant to paſſe it. And if one leaſe three houſes to three ſeverall 
men at ſevetall times, and they divide them into twenty nine tene- 
ments and houſholds in them all; and the firſt leſſot doth grant 
them by the name of three meſuapes : this is a good grant to paſſe 
them all. But if he grant by the name of fiſteene meſuages or tene- 
ments only: it ſeemes this is good forno more but for fiſteene of 
the ſubdivided tenements. * 

H one recite that he hath a rent charge iſſuing out of blacke acre 
and white acre, and then grant the ſame rent, and in truth it doth 
iſſue out of blacke zcre only : or if he doe recite that it doth iſſue 
out of one acre when in truth it doth iſſue out of both : in both 
theſe caſes the grant is good notwithſtanding theſe miſtakes. 

If one be Patron of the Church of S. Peter and Paul in D, and 
ke granc the next Preſentation of the Church of S. Peter, or of the 
Church of S. Pas/: theſe are void grants to paſſe the Preſenta- 
tion. 

* If one grant a rent out of white acre by the name of a rent out 
ef blacke acre, this grant is void as to charge white acre; 

If one have a Manor called Steeple Lavington, and he grant it by 


eſpecially 


latter times within nine or tenne years or 357 
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che name of welt Lavington alias Steeple Lavington by the [alias ] We 
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eſpecially if the grant ſay [lying in 'Levizgrox) and the Manor of 
_— ary ny doth ep bo pariſh, ke grantor hath no 
other there, 


If one grant all his lands which he hath in D in this manner, 


- Mica Jac. 
aa agreed LAll my lands in D which I had of the grant of 7 S; I this is a 


good grant of all bis ſands in D albeit he had them not of the grant 
of $ but of the grant of another. But if the words be Call my 
lands which I had by the grant of 7 & in D; ] in this caſe the 
grant is not good to cary any other lands in D but ſuch as he had 
of the grant of 7 S. So if one grant in this manner Call my Manor 
of Sale in Dale which I had by deſcent] and in truth he had it not 
by deſcent but by purchaſe ; this is a grant of the Manor. 
So if one grant all his lands in Dale, and ſay no more; this is a good 
grant to paſſe all his lands there. But it one grant in this manner 
[ all — lands in Dale which I had by deſcent from my father, and 
in truth I had them not by deſcent but by purchaſe , this grant is 
void and will not paſſe thoſe lands. So if I grant in this manner 
Call my lands that I had by the attainder of 7 S J and in truth I 
had no land by that meanes : this grant is void. And if I grant 
aſter this manner [Call my lands in B in the tenure of D which I 
had of the gift of 7 ] and in truth it doth lie in B and is in the 
tenure of D but it was not purchaſed of 7 S; this is a good grant 
to paſſe the land. 

If a pariſh lie in two Counties, viz. Berk, and Wilis, and one 
grant in this manner all his cloſe called Callisin the pariſh of Hurſt 
in the county of Beyk.] and in truth the cloſe doth lie in the coun- 
ty of i; this is a good grant to paſſe the cloſe, But if one grant 
in this manner [ All his houſes in the pariſh of S. Buttolpbes ex- 
tra Algate late in the tenure of R where in truth he hath no houſes 
theres but he hath ſome houſes in S. Buttolphes extra Alderſgate; 
this is a void grunts And yet if the grant be in this manner, [All 
that my houſe in the occupation of IS in S. Andrews pariſh} 
whereas in truth it is in the pariſh of K. but in the occupation of 
I Sʒ it ſeemes this grant is good to paſſe the houſe. But ifirbe 
thus [AU chat — in F. Andrews pariſh in Holborne in the 
occupation of / 39 and in truth it is in another patiſh but in his 
occupation: this grant is not good to paſſe the houſe. 

one grant in this manner Fay Manorof Dale which appeareth 


by office found to be of the value of renne pound per Anm and 
in truth in the office it is found at twenty pound per Amum; this 


grant is goo 
omnia illa terras Cr. 
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in tenura l S jacen. in W naper” prioratui ds S ſpectan. ] and in truth 
the land 2 S and not in -; this is no good grant to 

paſſe the lands in S. And if the lands doe lie in but are in the 

tenure of 7 D and not in the tenure of / F; the gtant is void to 

paſſe the lands in the occupation of / S. 

If one purchaſe land of 7 & in T and have no other land there, pie ye. 
and he grant his land in T late the land of R &, or late the land of 1 
S and miſtake or omit the chriſtian name; this grant is good not- 
withſtanding this miſtake. And ſo alſo it is where there is a blanke 
leſt for the chriſtian name. And if in this caſe he grant all his land 
in T and ſay no more, this is a good grant to paſte the land. And 
if one grant Call his lands in D called N which were the lands of 
JS, Ichis is a good grant to paſſe the lands called N 2 they 
were never the lands of / S. But if the grant be ofall his lands in a 
D which were the lands of JS I by this none bur thoſe lands that 
were the lands of / & will paſſe. At 

If one grant in this manner Call my meadow in D containing pie te, 
tenne acres] whereas in truth his meadow there doth containe 
twenty acres , it ſeemes this is a good grant for the whole twenty 
acres. So if ene grant thus [ All thoſe forty ſeven acres of land by 
the Sleight whereof fifteen lie in P, twenty in E and twenty five in 
F J and in truth all of them doe lie in F and none of them in D or 
E : this is a good grant to cary the whole forty ſeven acres. 

If one granc — load of wood and ſay in his grant Cof which 
twenty load of wood he had fixteene load by the grant of his father 
1 $SJandintruth 7 & did not grant any wood to him at all, or did 
not grant unto him ſixteene load only : this is a good grant of the 
twenty load of wood notwithſtanding this falſe recitall. 

If one grant his Manor of D and doth not ſay in what towne or 
townes it doth lie, this is a good grant. But it is beſt to ſay in what 
zownes the Manor doth lie, for if it lie in divers places (as it may 
and any of the places into which it be omitted and the 
are ſer downe ; no part ofthe Manor lying in the towne that is not 
expreſſed will paſſe. 

Ifone grant a Manor and that which in truth is but one Manor con- 
by the name of the Manor of A and B ; this is a good grant of the 
Manor. And ſo alſo it is if it be two Manors, as if a man be ſeiſed 
of the Manors of Ryton and Condor in the county of Salep, and he 
grant in this manner Cretum illud Manerium de Ryton & Condor 
cum pertinen. in Com. Salopie ; | this is a good grant of both the 
Manors. Otherwiſe it is in caſe of the King. 

If one have a farme of land, meadow , &c, by leaſe called 
Hodges lying within the pariſhes of S. Stephen and S. Peter in 5. Al- 
bons, and he reciting the ſaid leaſe grant to C his terme and intereſt 
in the honſe, lands, &c. called Hodges in the pariſh of S. Pier 
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nud S. Atbons ; this grant is good only for-ſo much as doth lie in 
ſte pariſh of S. Peter and not for that which doth lie in C. Ste- 
phens. But if he grant the farme and doth not ſay in what pariſh ic 
doth lie; this is a good grant of the whole farme. As in the caſe 
4 before of a Manor that doth lie in divers pariſhes. And iſ in the 

* iſe here the farme lie within the pariſh of S. Peter only; the grant 
x is good forthe whole farme. If one recite that whereas he hath 
ſuch lands by forfeiture, or whereas ſuch a one hath an eſtate of 


his land, or whereas the grantee hath paid him tenne pound or done 


him ſuch ſervice, or the like, and theſe things are not true, and af- 
terwards he doth grant the land by apt words; this miſtake in 
theſe caſes will not hurt the grant, But otherwiſe it is in caſe of 
the King in ſome of theſe caſes. 

If one have a Manor in which he hath Parkes and Fiſhponds, and 
he grant the Manor for life except the game and fiſh, and after 
... grant the reverſion of the Manor; this is a good grant of the game 

and fiſh alſo. 

Ia grant be of [ Centwm libratas terre, or 50 libratas tere, Or 
of Centum ſolidat' terre] it ſeemes theſe are good grants, and that 
hereby doth paſſe land ofthat value, and ſo of more or leſſe. 

Ifa grant be oſ an acre of land covered with water, this is a 
good grant, 

If a grant be of zcertaine portion of land or tithes, or of the 
fourth part of land or tithes, and there be a ſufficient certainty in 
the deſcription of it , this grant is good. And therefore if the 
grant be of the fourth part of the tithes, and of the offerings of the 
Church of S. Peter, this is a good grant. 

If one ſeiſed of an Advowſon in fee grant to I S that as oft as 
the Church is void he ſhall name the Clarke to the grantor, and 
he ſhall preſent him to the Ordinary; this is a good grant of the 
Advowſon. 

6, A reverſion may be granted: by the name of a remainder, or-3 
Ne remainder by the name of a reverſion, and. ſucha grant is good. 


Co.11-50. 


— As if one grant land to 7 S, the reverſion. to 7 D: this is a good 

, grant of the remainder. 
Fi, Grane, If one make a leaſe of land to husband and wife for- their lives, 

3 and aftergrant the reverſion of this by the name of the reverſion 

of the land which the wife doth hold for life: this grant is void. 


So if one grant to two for life, and after grant the reverſion of one 
of them; this is void. 
A Bulling or griſt mill may be granted by the name of a-mill only; 


4; the lands, meadowes and paſtures thereunto belonging: ) this is 
a good grant and certaine enough to paſſe all the lands, meadowes 
and paſtures uſually occupied therewith. 


If one grant in this manner L All that his meſuage &c. And all 
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W che Lord his Manor by the name of C his Manor with the Tiz.Ouz © 

reverſion of all his tenants : J or by the name of I rhe reverſion of Parra 

all his tenants bond and free which hold for lifeor years ] and doe 

not name them by their particular names; theſe grants are good 

in theſe caſes and certaine enough, | 

If one grant land, and ſay not in what pariſh or county or village Bio. Ora 

it doth lie; yet if there be any other matter to deſcribe it; it ſeems Co.g.4. 
the grant is good enough, and it may beaverred where it lieth. 
But if there be no — matter in the grant to denote and 
decipher out where it doth lie; it ſeemes the grant is void for in- 
cettainty. And therefore if one grant his Manor of Dale; or his 
lands in the occupation of 7 S; or his lands that deſcended to 
J S; or his lands that did belong to the priory of S, or the like; 
theſe are good grants and certaine enough. Id certum eft quod cer- 
tam redd; poteſt. 

If there be tenant for life of three houſes and foure acres of land, Pk, 
and he in reverſion grant the reverſion of two houſesand of two ** 
acres of this land ; this is a good grant and hath ſufficient certainty 
in it. | 

If a grant be incertain altogether and have not ſufficient certainty PekSet, 
in it, & cannot be made certain by ſome mater ex poſt facto, it is void. 
And therefore if there be Lord and tenant of three acres of land 
by fealty and twelve pence rent, and the Lord grant [the ſervices 
of the third acre] to a ſtranger; this grant is meerly void. Soif 5, 0 
husband and wife hold an acre of land jointly of I & for their lives | 
and 7 & grant the reverſion of the acre of land which the husband 
alone doth hold for his life ; this grant is void. So if there be Lord 
and three Joiatenanrs, and the Lord grant the ſervices of one of 
them to a ſtranger ; this grant is void. So if one have twenty te - Hu. 
nants that doe pay him twelve pencea peece rent, and he grant 
five ſhillings yearly out of theſe rents, and doth not ſay of which 
tenants, this grant is void for incertainty. So if conuſance of pleas 44 £3.19. 
be granced and it is not ſaid before whom; this is utterly void, So .* 
if one have two tenants, and doth grant the reverſion of one of 
them, and doth not ſay which; this is void for incertainty. So if Die 
one grant eſtovers to another, and ſay not what nor how ; this is 
void. So if one grant me ſo many of his trees, or of his horſes as 
may be reaſonably ſpared ; this grant is void, And yet if one grant 
me ſo many ofhis trees as I & ſhall thinke fit; it ſeemes this grant 
is good. And if one grant me one hundred load of wood to be ta- co.5.:4 , 
ken by the aſſignement of the grantor, or to be taken by the aſſign- 
ment of 7 FS; theſe —_ — So if one grant me three acres 
of wood toward the North fide ofthe wood] this is a good grant 
_ of and certaine enough. 
5 If one grant to one of the children of 7 S and 7 & —_ Roese WM 
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© then one, add he doth not deſcribe which he doth intend; this 
grant is void for incertainty. | 

- If one grant to me a rent or a tobe; twenty ſhillings or forty 
ſhillings ; or common of paſture or rent; in the disjunctive which 
is at firſt very incertaine z yet this grant may become good, for if I 
make my election, or he pay the tent, or performe the grant in ei- 
ther part ; the grant is now become good. So if one be ſeiſed of 
ewaacres of land, and he doth leaſe them for life, the remaindet of 
one of them, and doth not ſay ofwhich to 7 5; in this caſe if 7 S 
make his election which acre he will have, the grant of the remain- 
der to him will be good. So it is when a man hath fix horſes in his 
(table, and he doth grant me one of his horſes but doth not ſay 
which of them; in this caſe I may chooſe which I will have, and in 
theſe caſes when I have made my election and not before the grant 
is good. And if in theſe caſes the grantee doe not make his election 
during his life it ſeemes the grant will never be good. If one be ſei- 


",. . ſedoflandand leaſe it for yearesrendring tenne ſhillings rent, and 


after he doth grant a rent of tenne ſhillings out of this land to a 
ſtranger; in this caſe albeit there be ſome incertainty in the grant 
yet this is a good grant of a rent of tenne ſhillings, but it (hall be 
taken a grant of a new and not of the old rent, and therefore (hall 
not take effect uncill the particular eſtate be ended. 

See more to this point in Deeds and their Expoſition chap. 54 
Numb. 1 f. and Five chap. 2. Numb. 7. 

In ſome caſes albeit there be in a Grant a good grantor, and a 
good grantee, and a thing granted, and all theſe are duly and cer- 


tainly deſcribed, yet the grant may be void for ſome fault in ſome = 


other thing touching the grant: as, 1. In the commencement of 
the eſtate, For if a man be poſſe ſſed of a terme of yeares, albeit it 
be one hundred yeares or upwards,and grant to another all the reſi- 
due of this terme of years that ſhall be to come at the time of his 
death; this grant is void for incertainty. And yet if a man poſſeſſed 
of ſuch a terme ia land, grant the land to another To have and to 
hold to him after che death of the grantor for fifty yeares, or for 
two hundred years; theſe are good grants, and in the firlt caſe the 
grantee ſhall have fafty yeares it there be ſo many to come of the 
terme of one hundred years at the death of the grantor, and in the 
haſt caſe the grantee ſhall have the land for the whole one hundred 
years or ſo many of them as are to come at the death of the grantor, 
So if one grant any thing that doth lie in livery or in grant, and 
that is in efſe ac the time oſ the grant in fee ſimple, fee taile, or ſor 
life, and the eſtate is to begin at a day to come 2 this for the moſt 
Jac. is void: howbeit in ſame caſes the livery of ſeiſin will ow is. But 


a a leaſe for years to begin in us is good enough. And i 


de made to one for yeares, ot for yeares determinable upon lives, 


[ 250 'A-Grant. at 7 
Wehe Lord his Manor by the name of C his Manor with the Firz.Ou 
reverſion of all his tenants : J or by the name of £ rhe reverſion of Par 
all his tenants bond and free which hold for life or years j and doe 
not name them by their particular names; theſe grants are good 
in theſe caſes and certaine enough, | 

If one grant land, and ſay not in what pariſh or county or village Bio. Ora 
it doth lie; yet if there be any other matter to deſcribe it; it ſeems Co 
the grant is good enougy and it may beaverred where it lieth. 
But if there be no circumſtantiall matter in the grant to denote and 
decipher out where it doth lie; it ſeemes the grant is void for in- 
cettainty. And therefore if one grant his Manor of Dale; or his 
lands in the occupation of 7 S; or his lands that deſcended to 
J S; orhis lands that did belong to the priory of S, or the like; 
theſe are good grants and certaine enough. Id certum eft quod cer- 


> yy 


tam redd; poteſt. 

If there be tenant for life of three houſes and foure acres of land, KN BF , 
and he in reverſion grant the reverſion of two houſesand of two ** 7 
acres of this land ; this is a good grant and hath ſufficient certainty 
in ir. 


If a grant be incertain altogether and have not ſufficient certainty PeikSet, 
in it, & cannot be made certain by ſome mater ex poſt facto, it is void. 
And therefore if there be Lord and tenant of three acres of land 
by fealty and twelve pence rent, and the Lord grant [the ſervices 
of the third acre) to a ſtranger; this grant is meerly void. So if 1 | 
husband and wife hold an acre of land jointly of 7 & for their lives ö 
and 7 & grant the reverſion of the acre of land which the husband 
alone doth hold for his life ; this grant is void. So if there be Lord 
and three Joiatenanrs, and the Lord grant the ſervices of one of 
them to a ſtranger ; this grant is void. So if one have twenty te - Hau. 
nants that doe pay him twelve pence a peece rent, and he grant 
five ſhillings yearly out of theſe rents, and doth not ſay of which 
tenants, this grant is void for incertainty. -So if conuſance of pleas 44 £3.19. 
be granced and it is not ſaid before whom; this is utterly void, So f 
if- one have two tenants, and doth the reverſion of one of 
them, and doth not ſay which; this is void forincertainty, So if Die. 
one grant eſtovers to another, and ſay not what nor how]; this is 
void. So if one grant me ſo many of his trees, or of his horſes as 
may be reaſonably ſpared ;- this grant is void, And yet if one grant 
me ſo many ofhis trees as / S ſhall thinke fit; it ſeemes this grant 
is good. And if one grant me one hundred load of wood to be ta- co. 
ken by the aſſignement of the grantor, or to be taken by the aſſign- 
ment of 7 SF; theſe — — — So if one grant me three acres 
of wood toward the North fide ofthe wood] this is a good grant | 
and certaine enough. ; 
If one grant to one of the children of 7 & and 7 & hath ow Bro.Dane 
. "5 3ls | 
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ten one, add he doth not deſcribe which he doth intend; this 
- grant is void for incertainty. | 

+ "If one grant to me a tent or a tobe; twenty ſhillings or forty 
ſhillings ; or common of paſture or rent; in the disjunRive which 
% © isatfuſt very incertaine z yet this grant may become good, for if I 
„make my election, or he pay the tent, or performe the grant in ei- 
ther part; the grant is now become good. So if one be ſeiſed of 
* . - twaacres of land, and he doth leaſe them for life, the remainder of 
one of them, and doth not ſay ofwhich to 7 5; in this caſe if 7 S 
make his election which acre he will have, the grant of the remain- 
der to him will be good. So it is when a man hath ſix horſes in his 
(table, and he doth grant me one of his horſes but doth not ſay 
which of them; in this caſe I may chooſe which I will have, and in 
theſe caſes when I have made my election and not before the grant 
is good. And if in theſe caſes the grantee doe not make his election 
during his liſe it ſeemes the grant will never be good. If one be ſei- 
„ ſed of land and leaſe it for yearesrendring tenne ſhillings rent, and 
after he doth grant a rent of tenne ſhillings out of this land to a 
| ſtranger; in this caſe albeit there be ſome incertainty in the grant 
, - yet chis is a good grant of a rent of tenne ſhillings, but it (hall be 
taken a grant of a new and not of the old rent, and therefore (hall 

not take effect uncill the particular eſtate be ended. 
See more to this point in Deeds and their Expoſition chap. 5 

8. Numb. 1 f. and Five chap. 2. Numb. 7. 

In ſome caſes albeit there be in a Grant a good grantor, and a 
good grantee, and a thing granted, and all theſe are duly and cer- 


tainly deſcribed, yet the grant may be void for ſome faulc in ſome — 


other thing touching the grant: as, 1. In the commencement of 
the eſtate, For if a man be poſſe ſſed of a terme of yeares, albeit it 
= be one hundred yeares or upwards,and grant to another all the reſi- 
due of this terme of years that ſhall be to come at the time of his 
death; this grant is void for incertainty. And yer if a man poſſeſſed 
of ſuch a terme ia land, grant the land to another To have and to 
hold to him after che death of the grantor for fiſty yeares, or for 
* two hundred years; theſe are good grants, and in the firlt caſe the 

gtantee ſhall have fifty yeares it there be ſo many to come of the 
terme of one hundred years at the death of the grantor, and in the 
haſt caſe the grantee ſhall have the land for the whole one hundred 
years or ſo many of them asare to come at the death of the grantor, 
So if one grant any thing that doth lie in livery or in grant, and 
that is in ofſe at the time of the grant in fee ſimple, fee taile, or for 
life, and the eſtate is to begin at a day to come : this for the moſt 
Jac. is void: howbcit in ſame caſes the livery of ſeiſin will — is. But 
de a lcaſe for years to begin in ue is good enough. And if a lenſe 
de made to one fox yeares, or for yeaxes determinable upon Jives, 
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and after a teaſe is made to another ofthe ſame thing To have & to 
holdfrom the end of the former leaſe, this is a good leaſe & the com- 
mencement certaine enough. So if a leaſe be made of land to one 
for life, and after the reverſioa thereof is granted to another for 
life cum poſt mortem vel alio modo vacare contigerit; this is good. 
So if a Kale be made to one for twenty years if he live ſo long, and c 
after a leaſe is made to another Habendum after the end of the rerm p.c , 1, 
granted to the leſſee, for twenty yeares to be accompred from the co 
date of the deed laſt made, this is a good grant for 20.years after the 
firſt leaſe ended, and the words to be accompred &c. ] ſhall be re- 
jected. And if one grant a rent to me, Habendum from the time of Cog. 
my full age for my lite, and Iam of fall age at the time of the grant, 
this grant is good for my life, If a woman ſole have a leaſe for years C 
and take a husband, and then he in reverſion grant the land to a- 
nother Habendum after the terme granted to the husband &c. 
where in truth it was never granted to the husband but by an act of 
2. In the limi- law, vic. the mariage, yet this is a good leaſe» 2. In the limita- 5 
tation ofthe tion of the eſtate. For if a grant be to two & beredibus, without 
eſtate. Orin Fair, this is void for incertainty. And yet a grant toone & 
— — heredibus, is good. And if a man grant two acres To have and to — 
hold the one in fee ſimple & the other in fee taile, ot the one in fee — 
ſimple and the other for life, and doth not ſer downe which in fee 
ſimple &c. in certaine, yet this grant is good, and the grantee hath 
Incertainty, the election. And yet if one grant two acres to two men Habendum 
the one to the one and the other to the other, and ſay not which 
either of them ſhall have, this is void for incertainty. And if one Co. wu, 
have a reverſion of land after a leaſe for yeares, and grant the land Pl. 10. 
Habendum the reverſion, or grant the reverſion Habendum the land, 
this is good. . 3 
In ſome caſes a grant or gift may be void at leaſt to ſome perſons 
| 1 * and purpoſes when there are none of the defects aforeſaid tae, 28 
| ground of the When it is made upon a corrupt contract, or to the end to defraud 
Bat. creditors of their debts, or purchaſors of their lands bought, or the 
like, whereof ſee before in Deed chap. 4. Numb. 5, 
. In reſpet of And in ſome caſes albeit there be no other fault in the grant, yet u #75 
omiſſion o it may become void forwant of ſome other matter that ought to be i 
-— <—_ done, as inrolment, livery of ſeiſin, atturnement, &c. for where 
. theſe things ate requiſite the grant is not good untill it be had, nei- 
ther for that thing which will not paſſe without that ceremony nor 
yet for that which otherwiſe would paſſe by the deed, And there- 
tore if a feoffment be made of a Manor to which an Advowſon is 
appendant, and no livery is made ſo that the Manor doth not paſſe; 
the Advowſon will not paſſe neither. Where a grant may be void 
by the refuſall or waiver gf the grantee, See before in Deed Num. 6. 
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„If one make a feoffement with warranty, and after the © „ What mall l. 

doch grant to the feoffor chat neither he nor his heires ſhall youch {iq a good gr 
che warrantor or his heirs upon the warranty; this is a good diſ. in the 
charge of the denefit of voucher, and doth bar the ſeoffee of it And 2 releaſe or « 
yet he may bring a #.rranti Carte ſtill, So if one grant to mee a rg. Orne. 
tent charge, and afterwards I grant to him that he ſhall not be ſu- 
ed for this rent; this is a good grant to bar me of bringing an annu- 
ity forthe rent, And yet [may diſtrain for the rene ſill, And ſo 
+ converſoif I grant to the grantor he ſhall not be diſtrained for the 
rent, by this I am barred of a diſtreſſe, but not of bringing an an- 
nuity for the rent. So if the Lord doth grant to his cenant hol- 
ding by knights ſervice, that his heirs ſhall not be in ward &c, or a 
. man doth gtant to his debtor that he will not ſue him for the debt 
at all, or until ſuch a time; or one grant to his leſſee for life or years 
that he (hall not be impeached for walt; all theſe are good diſchar- 
ges, and may be pleaded by way of bar to avoid circuity, of action. 
5 | And now becauſe Atturnment as hath been ſhewed is neceſſary in 
; ſome caſes to the perfection of ſome conveyances & grants of things 
lie in grant and nor in livery, we maſt therefore here ere wee can 


# £ 


2 goe further, as a neceſſary appendix to Grant, adde the learning of 
* Atturnment which followeth next in order. 
CHAT. XIII. 
1, ; 
Y | An Atturnment. 


N Atturnment is the agreement of the tenant to the grant of | N 
the Seigniory, or of a rent, or the agreement of the donee * 
in tail, or tenant for life, or years , to a grant of à revexſion or 
of a remainder made to another, As where the Lord,or one that 
hath a rent out of land doth grant over his Seigniory, or his 
rent to another, or one that hath a reverſion or a remainder 
aſter an eſtate for life or years doth: ſell or give the ſame away to 
another; in theſe caſes the tenant of the land muſt have notice 
of this ſale or gift, and of the alteration of the party to whom he 
muſt attend in his ſervices, and he muſt give his conſent, to the 
ſame gift or grant, or elſe generally the ſame is not good. And 
this yeelding of conſent is called an Atturnment. And it is ei-. 
ther actuall, or verball, or aRuall and verball both. 

That which is aQuall, is either implied and in Law, or expreſ- 
fed and in Fait. Of all which there are divers examples hereaf- 
vec following, 

The 
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Per que ſervitia. 


to make a good conveyance of an eſtate, for where this is needfull 


4 
* a 


1 


The end, effector fruit of 


no rent nor reverſion will paſſe without it, neither can the grantee 
of the Seigniory, tent or reverſion bring any action of waſt for waſt 
done inthe land, nor diſtraine for any tent or ſervice upon the land 2; 
before this is done. But this is but a bare afſent and therefore it ſhall Co.ape: 
not nor will enure or worke te paſſe any intereſt, to make a bad Hz 
rant good, to cnfranchiſe a villaine, nor to give a man atenancy ot. 
y dice iin, intruſion, or abatement, neither ſhall it worke by way 
of eſtoppell. And therefore if a man gaine a rent ifluing out of 
land by coherfion of diſtreſſe or otherwiſe, and the tenant of the 
land atturne cohim ; this will not amend his eſtate, Bur otherwiſe 
a grant and the atturnement of the tenant doe as effectually paſſe 
the freehold and inheritance ofthe reverſion of land as a feoffment 
and livery of ſeiſin of land doth paſſe the poſſeſſion of land. 
Ia moſt caſes where the grantee hath meanes to compell the te- 1803. 
nant to atturne there the atturnement of the tenant is at leaſt to 57595, 
ſome ſes needfull, for how ſoever it be true that if a ſeigniory, To... 
rent, ſervices, reverſion, or remainder be granted by fine, in this caſe Cette 
the rent, ſcigniory, &c. doth paſſe, ſo as the grantee may enter for 314316. 
a forfeiture upon the alienation of the — — tenant for life, 
years, by ſtatute, or elegit, or u if t the tenant, or 
ſeiſe a ward or heriot * — re any atturnment be made: 
And if the reverſion of a r years be granted by fine, and the 
leſſee be ouſted and the leſſor diſſeiſed, the conuſce may have an 
aſſiſe: and therefore as to all theſe purpoſes the atturnment of 
the tenant is not needfull. But the grantee, his heire, or 
cannot diſtraine the tenant for rent, or bring any action that doth 
lie in privity between him and the tenant, as walt upon a waſt done 
by the tenant, writ of entry ad communem legens, Or in caſu proviſo, 
or in conſemili caſs upon the alienation of the tenant, eſcheate upon 
the dying of the tenant without heirs, or ward upon the of 
rhe renant his heire within age, or writ of cuſtomes and ſervices, un- 
till he have che atturnement of the tenant : and therfore as to all 
theſe purpoſes the atturnement of the tenant is neceſſary. And 
hence it is that the conuſee of a fine hath meanes appointed him by 
the law to compell the tenant co atturne, ſot in caſe where the Lord 
grant his ſeigniory to another and the tenant will not atturn, 
the conuſee before the fine be ingroſſed may have a writ called a 
Per que ſerviti and thereby compell him to atturne. And in caſe Q 
where a man doth grant a rent to another and the tenant of the Co 
land out of which the rent doth iſſue will not atturne, the conuſee I.. 
of the rent may have a writ called a Que reddicwm reddit and | 
thereby compell him to atturne. And in caſe where a man doth 
grant a reverſion or a remainder of his tenant for life to n__ 
an 
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Aud the tenant will not atturne, the conuſee of the reverſion or te- 

„ - mainder may have a writ called a Quid Paris clamat and thereby 

3 the tenant for life to atturne. * And if the conuſee ofthe 

pe fine die in theſe cafes before he have the atturnment of the tenant, 

* his heire albeit he come to the thing deſcended by act of law, yet 

ſhall be in no better caſe then his aunceſtor was. And if the conuſee 

. Of afine by which he hath a reverſion granted to him before he 

hath gotten the atturnment of the tenant bargaine and ſell the re- 

verſion by deed indented and inrolled ; the bargainee ſhall be in 

no better caſe then the bargainor was. And if a reverſion be gran- 

ted by fine, and the conuſee before atturnement enter and make a 

ſeoffment, and the leſſee reenter; in this caſe the feoffee cannot 

diſtraine for the rent. And yet if there be Lord, meſne and tenant, 

and the meſne grant the ſervices of his tenant by fine to another in 

— 2 —— without heire, and by this meanes the 

ſervices of the eſcheate; in this caſe the Lord may diſtraine 
fot them without any atturnement of the tenant. 

In theſe following caſes atturnement in law or in deed is abſolute- 
ly and to all intents neceſſary, viz. * Where one doth make a 
leaſe for life, or years to one, and after doth grant the reverſion or 
remainder after the fame leaſe ended to another by deed in fee 
ſimple, fee taile, for life, or years ; in this caſe the leflee for life, or 
yeares maſt atturne. > So where the Lord doch grant his ſeigniory 
or the ſervices of his tenant by deed in fee fimple, or otherwiſe in 
ke taile, for liſe, — — in this caſe the tenant᷑ muſt 
attyrne. So where the Lord of a Manor doth make a ſeoffment 
of his Manor; in this caſe the ſervices of the tenants will not paſſe 
without their atturnement. 4 So if another man have a rent ſer- 
vice, rent charge, or rent ſeck, iſſuing out of my land, and he doth 
grant this rent to aſtranger; in this caſe I muſt atturn to this grant 
to the ſtranger. And if in theſe caſes the tenant doe not atturn 
the grant of the reverſion &c. is meerly void. 

a reverſion bee granted after an eſtate of a tenant by Statute 
Merchant, Staple, or Elegit, or after an eſtate that any one hath un- 
till debts be paid, or the like; in theſe caſes theſe tenants muſt at- 
turn,or this grant will not be good. | 
I one make a leaſe for years of land rendring rent, and after hee 
doth grant the reverſion to another for years, to begin after the 
death of the grantor ; in this cafe it is needfull that the leſſee for 
years in poſſeſſion doe atturn to make this grant good. But if one 
make a leaſe of his land to one for tenne years, and after make a 
leaſe of it to another, To have and to hold from the end of the ſaid 

terme of tenne years for the terme of twenty years, in this caſe it 
ſeemes it is not needfall that the firſt leſſee doe attutne but that the 
grant is good enough without it. If one make 2 leaſe to anothet 
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4 Atturnment. Car 
for twenty years, and he make a leaſe over to a third for ten years 
rendring a rent, and then doth grant the reverſion to a ſtranger ; 
in this caſe it is needfull that the leſſee for tenne years doe atturne: 
but if the leaſe for tenne years be made without any reſervation of 

rent contra. For it is a rule, That where there is no tenure, attendan- 

cy, remainder, rent, or Tervice to be paid or done there attutument 

is not neceflary, And hence it is, that where one doth grant com- 

mon of paſture appendant or appurtenant, or eſtovers out of land, 

rhat there needes no atturnment ofthe tenant to make this grant 

good. And if a rent or common be granted to one for life, and af- 

cer the reverſion of it be granted to another; that in this caſe there 

need no atturnment to make this ſecond grant good. And if one * aug; 
make a leaſe to one for tenne years, and then make a leaſe to ano- "pm 
ther for twenty years; in this caſe the ſecond leaſe is good for the zt fla. 
ren years to come after the firſt ten years ended, without any at- 1 
turnment of the firſt leſſee, 1 

If a Lord exchange the ſervices of his tenant with another for Pee I © 
and; in this caſe the atturnment of the tenant by whom the ſer- *'? 
vice is to be done is neceſſary to perfect this Exchange. | 

If there be Lord and tenant in fee ſimple , and the tenant doth Lite, 
make a leaſe to another man of the tenancy for life, and the Lord 
doth grant the Seigniory to the tenant for life in fee; in this caſe 
the tenant in reveriion muſt atturne to the tenant for life upon 
this grant of the reverſion, or the grant is not good. | 

If I be ſeiſed of a reverſion after an eſtate for years, and I grant Hitt Jae 
it to the uſe of my ſelſe for life, and after to rhe uſe of another and | 
his heirs in fee, and after I grant my reverſion for life to another; 
in this caſe it is necdfull that the tenant for yeares atturn to this 

rant. - | 
a If a ſeaſe be made to 7 S for his life, and afterwards another pie ut. 
teaſe is made of the ſame land ro 7D for his life ; in this caſe it 
ſeems that I muſt atturn to this ſecond grant, or that the grant 
will not be good. 

An eſtate of a Seigniory cannot be gained by a diſſeiſin, abate- 1i:.5t 
ment, or intruſion without an atturnment. And therefore if one 57 
diſſeiſe another of a Manor which is part in demeſne and part in 
ſervices, the ſervices are not gained untill the tenants atturn. : 

In all caſes for the moſt part where there is no means provided g. 
by law to compell the tenant to atturn, there their atturnment te 
in law or in deed is not neceſſary unleſſe there be ſome ſpeciall de- 53% 
fault in the grantee. Quod remedio deſftituitur ipſa re valet fs cul 
«b/it, And therefore an atturnment is not neceſſary in theſe — 
following. viz. Where one doth grant a rent, reverſion, remain- 
der, ſervice, or ſeigniory to another by way of deviſe by a laſt will 
and teſtament, or by Letters Patents from the King, or where — 
t 
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n things are granted by matter of record from u ſubjeR to the 
A tings re rites 3 gt "doth paſſe by way of uſe and 
Aoth veſt by force of tute of aſes. As if one thatk is ſeiſed of 
land in ſee doth make # leaſe of it for life or yeates to I & and af- 
ter levieth a fine, or doth covenant to ſtand ſeiſed of the reverſion 
of this land (or of the land it ſelfe which is all one} to the uſe of a- 
other, ot doth bargarne and ſell tlie reverſion in fee; or far yeares; 
b e in theſe caſes the tenant need not to atturne 2 But if A grant a te- 
of veiſion to B to the uſe of C and the deed is not inrolled or the uſe 
aun ariſe not upon conſideration of bloud &c. in this caſe i oe * 
doe not atturne the teverſion will not paſſc. © Ifo 
IA. mon tecovety ſuffered grant a ewe the uſe of 8 85 his 
wife, ot childtenziu this eaſe thete neectuoò atturnment of the tenant 
by che Statute of 7H. 8. chap. 4. h So where one doth come to 
” any ſuch thing by title or ſeignor amount, as by eſtheare, ſur- 
hy.” render, or -forferture>-or 2 in all cheſe buler and the reſt 
of the tenin 
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, paſle che thing as tothe'eltxre; 1 
or bring actio of debt. And therefore” Lew of 
* And tenant, and the meſne grant gane ede by fine | 
| to another in fee. and fer te n _- .M 
* Erker ſeries gen it aft 25 
mount ang; he may all Caleb to pomp a 
thin Stivicy fot — atturmment: So tf feſfee for life 
* of a Manor ſurrender his eſtatę to the leflor; there * * 
, turament of che tenants of tlie o mykerhis eſty 
+ Sovibthe reverſivndf's tenave fork ; 
ud the grantes die withsiit heire fo t FI 
in this caſe the Lord may diſtrainie or 'brin &c. 
4 ens na we e revetfio d 2 82 för 
his aunceſtor ; im this i enſe will veſt in the 8 
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end aſter the leſſor doth pri 


for life of yeares eicher o —— ä 

IF 4 rent charge be iſſuing out of lend; and the tenant be diſſeiſed 
of the land; in hh caſe che diftsſortbuſt stürmt. But in cafe of 
the grant of a tent ſetvice the diſſeiſte may atrutne if he will, for 
the ptivity is betweene the Lord arid the ſee'orfly, . 

It a man make a leaſe for life to 7 & of land, and after grant 
2 rene charge ont of it to I D, and atcer he grant over this tent 
to another; in this cafe the leſſor and not 7 & mult arrutne, 

The tenant in do wer aſter ſhee hath iſſigned ov et her eſtate and 
not ehe affignee mult attutne to the grant of the teverſiou. And 
yet ſome hold that the aſſignec᷑ alſo may atturne.” The fame law 


is alſo of the tenant by the courteſie: but it is not ſo in other caſes, 


for” if the reveifion of leſſee for life be granted, and leſſee for 
life aſſigne over bis eſtate, the aſſignet and not the leffee muſt at- 
turne. 

If leſſee for life aſſigne over his eſtate 
the reverſion is granted; in this caſe the 
for life muſt atturne; | 

If a tenant in fee ſimple that ought to atturne to a grant of a 
Seigniory or rent die before he make an atturnment, his heire muſt 
atturde; and an atctutument made by him is good. So if he gtant 
awiy his land before he make his atturnment, his grantee may 
atthrre', and an atturnment made by him wilt be good enough, 

If a Lord of a Manor make z leaſe of his Manot for life or years; 
andthe'frecholders and others doe atturne to the leſſee, ant aſter 
ne gtanmt away the reverſſor of the Minor to u ſtranger ;"in rhis 
caſe the leſſee for life ot ytares muſt atturne, and this will bind aft 
the ſtecholders. N 

If thete be Lord and tenamt by e, fealty and rent, and 
the tenamt is diſſeiſed, and then the Lord gtanteth the rent to 
another ; in this cafe the diffeifor and not the diſſeiſee muſt arcurn, 
but if he grant the whole Seigtiory the difſeifee may attarne. 

A voluntaty Atturnment where it is necdfatt may be made by 
an infunt, or one that is {deafe and dumbe (j may doe it by 
ſignes). But one that is u compor ment cannot make an Attutu- 
ment. 

The Atturnment muſt always be made to the granter of the re- 
verſion, rent &c. according to the grant wherher the Arturnment 
be expteſſe or implied. But if divers doe take by the gtant, che at· 
turument may be made to one of them, and this ſhall avail the reſt, 
as ifa tevetſion or a rent be granted to to or more, and the te- 
nunt atttin to one of them this good to veſt aud ſettle the — 
— ä S 2 grante 


o condition, and then 
gnee and not the leffee 


Infant. 


Non e 


mentis. 


arrurnment "9 ; 
& muſt be mag 


Or nor, 


f ka x | * p —— 
male by dea life » rhe remainder in fee to 
B. and the tenant atturn to Az this is a good atturument to ſettle 
the remainder in 3. But if the tenant atturn to B, during the life 
of A, this is not good for A; howbeir if che tenant for lite die be · 
fore the atturument be made, in this caſe the atturnment may bee 
raya" this ſhall be ſufficient to perfect che grant of the remain- 

t to B. ä 

If I grant a reverſion to one man, and before the atturnment of cg 
the tenant had to perfect the grant, he doth ſell this reverfion toa ff 


v 
according to 
reverſion to 


« 
* 


thicd man ; in this caſe tbe tenant. may atturn to the ſecond 
grantee, 4nd this will make the grant good to him. But if 
_ the atturament be made to both the grantees, it is void for incer- 
tainty. | | 
An atturnment may as well be made to ect que ſe of u rever- C, ge- 
ſion, as to the grantee of the reverſion himſelf. And it ſeemes it Lit.z'o, 
muſt be made to him and not to the grantee of the reverſion, For Haig 
it was agreed in the Court of Wards, Hil. 18 Har. That if a reverſi- ** 
on be granted to B to the uſe of C, that the atturnment muſt bee 
made to C, and not to B who is but an inſtrument. 

In all caſes regularly where atturnment is neceſſary, it muſt co.. 151. 
be made in the life time of the parties Grantor and Grantee; or f. 
Exchangor or Exchangee, for if either of them die before the at- Lit. Seca. 
turnment be made the grant or exchange is void. And therefore $51.5... 
if a Manor be granted and liveryot ſciſin be given upon the demeſnes 253.231: 
thereof, and one of the tenants die before atturnment be made 19.3% 
by him, his tenement will not paſſe and the grant as to that part . 
will be void, for in this, caſe all the tenants but tenants at will 
mult atturne. And albeit the grant of the reverſion be to begin 
at a day to come and after the death of either of the parties, yet 
mult the atturnment be made in the life time of the partics or 
otherwiſe. the grant will not be good. And yet an atturnment 
may be made after the death of the tenant by his heire, and after 
the Conveyance of the tenant by his ee. 

If a leaſe be made of a teyetſion to beginne at a day to come; . 
in this caſe the atturnment may be made before or after the day 
o ir be made in the life time of the parties. | | 

If one grant his reverſion of white acre orblacke acre, and Co-uper 
the tenant atturne to the grant before the. grantee have made ; 
his election which acre he will have, this is a good atturnment.” 

If a man grant his reverſion by deed to one, and after and be- co.cper 
fore the tenant doe atturne he levy a fine or make a feoffment L309, 
of the land to another ;. in this caſc it ſeemes the attutnu- 461. 

b ment aſtet comes too late z but if the fine or feoffement be . 10 
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bar of part of the land grinted before in reverſion; in this caſe the 
good for the reſidue. And 
ifa woman ſole a reverſion, and after and before atturnment 
ſhee mary with a ſtranger, and after the tenant atturne ; in this 
caſe the attutument comes too late, for the mariage is a counter- 
mand of it. And if a reverſion of an eſtate for life ot yeares be gran- 
ted, and the grantor before atturnment doth confirme the eſtate of 
the tenant for life or yeares and ſo change the eſtate, and after the 
tenant atturne, in this caſe the atturnment comes too late. 

Ta the making of a good atturnment where it is needfull divers 
things are required. 1. It muſt be made by the perſon that ought 
to make it. 2. It mult be made to the perſon that ought co take 
it. 3. It muſt be made in time convenient. 4, If it be an ex- 
preſle atturoment the tenant mult firſt have notice of the grant of 
the reverſion, rent, &c. to which he muſt atturne; but otherwiſe it 
is of an atturnment in law, for there notice in all caſes is not neceſſa- 
ry. — it muſt be done in that manner the law doth preſcribe. 
And tor this it is to be knowne that it may be made by words or 
by deeds and without any writing, or by deed or writing (and this 
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Everton, rent, &c, in Inc 
notice given to him of che grant 
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manner as the Lame i made 
it 

ON, rent, 

orc irt 

ot the gran words following or any others to the 

like efte& to the grantee, 'viz. I doe atturae , or turne tenant to 

you according} to the grant or, | become your tenant ;. or-l agree 


ex. 
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to the grant; or, I am well content with the grant; or, God ſend 


you jay of it; theſe are good expreſſe atturnments. And if the te- 


nant after knowledge of the grant pay, doe, or deliver all, or any 


pact of the rent, or ſervice, before, ot at the time when the ſame is 
due, to the grantee, or give a penny, or farthing, an oe, ora 
knife or any ſuch like thing, or any other valuable thing, ia the name 
of atturnment, or in the name of ſeiſin of the tent; this is a good 
expreſſe atturnmenr, and that atturnment which is made by words 
and deed or ſigne both is the beſt, for that doth ſeave a more deep 
impreſſion in the minde of the, witneſſes. But if one have a rent 
charge iſſuing out of my land, and he grant it to a (ranger; and I 
give himan oꝛe to put him in poſſeſſion of the rent; it ſeemes this 
is no good attutument. 

If a: ant his reverſion of my living to J. & and bis Baylife 
that doth uſe to gather his tents ſaith to me that 7 & hath bought 
pay my tent to him; and I cell him I am glad 

t- And that albeit. it. Bei | 
S 3 ſence 


of it ; this is a 


is the ſafeſt way to doe it.) And any words written or Nen by 
the tenant that doe import an aſent and agreement to the grant ot. 


nce or 


ant afcer know- 


turnment. And 
what ſhall be ſaid. 
good atturn- 
ment. Ox not. 


Notice. 


F. * And itivnct me 


* 


fedee vr 
ofthe 


is a good atturnmesr. Fot it is ſufficient if the tenant have notice, 
cht he atturne 26 the grant in the preſence ofany whomioecver. 
Tenant for life was, che remainder in tail, he in the tentainder gras- 
ted his remalnder re tenaat for life having notice oſ the grant ſaich 
to 4 ſtraager in his abſence, That is the party, I am well plenſet that 
the grant is made to him ; it was adj | 
Is reverſion be granted to one for li aſtexthe fame rever- 75508 


gon de pranced to kimfor yeares, and the tenant attone to both 1: Hz 


the grants at once ; 'this acturnement iv void fer incertainty, 80 
fone grant his ſeigniory to 7 5 Biſhop of Lm nad his. heices 
by one deed and graat the fame to I 4 Biſhop L und his ſuc- 
ceffors by another deed & the tenant aururn to both grants at once; 
thigattornitient is void foriscertsiney. So ia ν e rον be granted to 
two ſeverat by ſeve mall deeds, and che cena ix atturne to 
dork the grants at obe time; this attutment ia id for ĩncertainty, 
and newher of ants ate perfected by the acturn nent in cheſe 
eaſcy, IN itturnment which alſo doth amount to an ex- 
preſſe aturnment is made divers manner of 


Co. 


ſhabl 

chaſe the Manor or the teverfion of one of the — judg 
renane not knowing'of pay his rent ie bim as he wes 1K 
mont to does this is no arturement ia law. So if 2 man ſeiſed co.fupe 
— levie u fine 6f it; und then tubrth backe an eſtate in uz 
Ke, and the tonant having no notice of all chic dot pay his ent to Pic D 
che eonufor n he way wort te det j this is dogoodatrurament in 

kw e perſetct either of cheſs | 


men for life the remainder in fre; and the woman doth rake a hus- 
band, after theTord deth  theſtvrievsrs the hacband, in fee, 
i chſetit ateecptante by him hat ought vo aturn is 
2 οd nt in law. So i ia this caſe the tenaat leuſe to a nn 
for life the remainder over and the Lord gt the ſetvices to che 

lige, aud he acer dete of; this is good attunment 


tesapt f 
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— Loed by 


metetviat| whether the Turk . * 
geunt or not, fo the Tenmr/know/of it. And xn acomment . , 
made to the Lorts Steward in the Court in the abſener of the Lord "== ak. | 
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- Ifthete de Lord and tenant, god dhe tenant let the land to a wo- [ih 


— — * ww” 
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- be Lord and uennnt and the tenant take 2.36ife, and afier 
$99, the Lord doch gran the ſervices to the wile and herbarey, and the 
. buzband — doch nach of the decd of chis grant ; thus is a,go0d 


— af ſervices ſue a Scire facianto have cxacu- 
tion ſeqvices, and bark Jadgmeat to recover; this ia a god 
. 82 
3 Women grant a reverſion to 4 man infec, 
uns. with che, „ this th good attumment in la 1 
ä ga Mm to the husband. 
usa. If a Lord — leigdiory, ac there be twenty manner of ſervices, 
„ - and the tenant with what intent ſoever it he, pay ot periorme in 
deed any parcel! of the ſervices to the grantee ; this is a good 
turument in le or all the ſervices. 
, uss II beſſeiſed of land in fee, and makes leake ſor liſe or cares of 
k 2 — — itzand then I make a-feoft- 
Giper ment of this land and give live it, an ſoput on 
Dier212, the tenant, and after a renant (or = of the denants, if there be 
LEA many) xeenter;; this isa good atturnment in law. And ſo alſo it 
a ſcemes is the law if the laſſee for liſe reco vor in an afiſe, But if 3 
|.  manmakcailcaſefarkie, and then the leſſor grant the reverſion for 
| life, and che leſſoe atturne, and aſter the leſſot entet and make a 
ſeoſfment in foe, and fo diſſeiſe the leſſee for life, and then the Jedee 
I reenter;; this.is a0 atturnmemt in law by the grantee for like. 
And if the conuſee of a reveiſion by fine diſſeiſe the leſſee for life and 
1 45 wake n fenen: in fee, and the ſeſſae recvter ; this is good at- 
+ - REBMERt in law tothe feoffee to enable him to | 
Kut fac. If one giant the revetſan ofa leaſe of a terme pf yeares, and be- 
fore any atcurnment.made, the leſſse for years doch grant his terme 
1 doe guntes of the rev eHõον; in chis caſe chis is nn 
went lawcomakethe 
B LEES — — 
A. county. e livery 
land in the name both of the land and of the rent; this is no good 
atturnment in law ta make the the rent good. 
ww I leſſeciſer M or nee, his name as a witneſſe to the 
kein Bro. ſealing and delivery of the grant of the reverfien made by the leflac 
a0," toaftrabger ;; this is no good atturnment in law, for he may doc 
As. this 20d. not have notice: fat M he have . 
: 1 4 then 


20 


e eee, D. 
then put bir hand to it; this is um atturnment, Curie B. I. F. 11. 
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mement to H a reverſion be of ewo acres, or for forty years, or if 
oe the Ferviees' be - and the tenant doth atturn for one sere, or 297414. | 
; for part of the forry yeutes, or for part of the fervices, this ſhall 1 . 
extend to all, and is a good atturnment for both the acres, alt 
the forty yeares, and ill the ſerviees. And that albeit the tenant 
ſay expreſly it ſhall be good but for # part and not for the whole. 
And ſo alſo it is of an atturnment in law. And therefore if the 
grantee by fine of ſervices ſue Scire facias to have execution of 2 
ny part of rhe ſervices ,” ind have judgement ro! recover any part, 
or a leſſte of three acres ſarrender one of them to the grantee of 
the reverſion of all the three actes; this is a good atturument for 
the whole. But if one atturn for part of the land, or for part of 
the ſervices in caſe of the grant of a reverſion. 6f land, or the grant 
of ſervices, and have no notice of che grant of any more, this at- 
turument is not good for any part, but void for all. 
te Ia ſeigtioty, reverſion, or the like, be granted to two or more, Co. fue 
- and the tenant after notice thereof doth atturn to one of them; ff 
this is a good atturnment to perſect the grant to both or all ef 
them. But if one die before attutnment, and the tenant atturne 
to theſurvivor or ſurvivors; this ſhall not availe the heire of him 
that is dead, but it is good to perfect the grant to the ſurvivor or 
ſurvivors, to whom it is made. 

If a reverſion be granted to husband and wife, and the tenant Calvin ak 
atturne to the wife in the abſence of the husband; this is a good 14 * 
atturnment to perſect the grant to them both. But if a reverfion Co t. 
bee granted to two men, and the tenant have notice onely of a 
grant made to one of them, and he atturn to him onely; this at- 

—. is void, and not good to perfect the grant to either of 
em. | 2 5 413. ö ” 

If two jointenants be for life,or years; and the reverſion of their cos. 6 
eſtateis granted to a ſtranger, and one of themarcurn to the grant 4. 
of the reverſion ; this ic a good atturnment for both of them. The 
like la is for tenants in common. But if 4;B, C and D, be leſſees «car. is 

care and C and Obe outlawed, ſo avthey forfeit-their parts Red 25 
to the King, and the King become tenant in common with. A and i 
Ind afcer the revoiſion is granted to a ftranger, and A,B, Candd 

D attuta 3 this is no good atturnment to t the grant of the 

reverſion, for C and Deannot atturn,; and the atturnment of 4 

and Z for the King and themſelves is not good. | 1 
alt ent made by the husband is good for the wife : where- 
of ſee befote at Mun. 77. = 
In all caſes for the moſt part where atturament is needfull, rhe co 
tenant whether be be tenant in fee ſimple, for life, yeares, by Sta- La 
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=. ture, Blegit, or a5 excrntor uncill debe: | 
led to atturu. And albeit the tenant be an infanc, and come to the 


n 
At. ent. 
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be paid, ſhalt 
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land by purchaſe or deſcent, yet may he be compelled to atturn, 
but 1 in this eaſe his attutument ſhall not prejudice him, for 
— he is of fall age he may diſclaim or ſay he doth hold by leſle 

ervices, 
I there be tenant in tail of a reverſion , and he grant this over to 
a ſtranger; in this caſe the tenant in poſſeſſion may be compelled 
ro atturne, But if the reverſion upon the eſtate of the tenant in 
tail or updtt the eſtate of the tenant in tail after poſſibility of iſſue 
extinct be granted, ſuch a tenant may not be compelled coateurn; 
and yet ſach a tenant may atturn grati if he will. And the aGignee 
of the eſtate of ſach a tenant in taile aſter poſſibility &c, is compel- 
lable to atturn. And if one make a giſt in tail, the remainder in 
fee, and the Seigniory, or a rene charge iſſuing out of the land, is 
granted in fee by fine ; in this caſe the tenant in tail may bee com- 
pelled to atturn. ä 5 | 

In al caſes for the moſt part where atturnment is not needful, there 
is no means to compell the tenant to atturn. And therefore the 
tenant cannot be compelled to atturn to him that comes to a rever- 
fion or remainder by eſcheat, forfeiture &c. 

If one grant his reverſion of land in Mortmain without a li- 
cence, the tenant may not be compelled to atturn untill there bee 
a licence had from the King. | 

Alſo it is a genetall rule, that when the grant by fine is defeali- 
ble; there the tenant ſhali not be compelled to atturne. As if an 
infant levy a fine, this is defeaſible by wric of Ecror ducing his mi- 
nority,and therefore the tenant ſhall not be compelled to atrurn. 
So if the land be holden in ancient demeſue, and he in the reverſi- 
on levieth a fine of the reverſion at the Common Law z the tenant 
ſhall not be compelled to atturn, becauſe the eſtate that paſſeth is 
reverſable by a writ of deceit. 


If the grant be abſolute ,-and the atturnment be on condition; ro. How aw | 
et this ſhall enute according to the grant. So if the atturnment turument 
but to part of the things, or part of the time granted; this ſhall ue and he 


enure to perſect the grant for all. So if the atturunment be made 
but to one of the grantees, it ſhall enure to the teſt. So if the at · 
turument be made co the particular tenant, it ſhall enure to him 
in the remainder to perfect his eſtate alſo. a 

If the eſtate of the tenant be with a priviledge annexed, as with- 
out impeachment of walt, or the like, and the tenant atturn gene- 
rally without any ſaving of his priviledge ,. if the attucnmenc bee 

ati and voluntary, whether ir bee an atturnement in law-or 
in deed; this ſhall not enure to extinguiſh his priviledge : but if 
the atturnment be made by. the compulſion of. a. writ ia: this man- 
Ba ner,, 
* 


Its 


en How in 2t- 
dent (hall re- 


; Ifn reverſva &. be gramtod 
ther, and he chat hoch the letter grant get . 
name — the other; in this caſe — enure to 
perfect the ſuſt grant now cannot be 

If a reverſion be granted to a man and woman — be · 
fore acturument made they entermery, and then the tenant atturn; 
in this caſe chey fhall-have the eſtate by moities. | 
An atturnmeart as to the party grantor ſhall have re latĩon to the 
time of the grant to make the ching to paſſe out of the grantor «b 


initun, albeit it be made many years aſtet the grant, and therefore 
all acts done by him aſter the time of the grant, and befoxe the at- 


turnment to the prejadice of his own grant, as Fonting of rears, 
entring into Statutes, or the like, are void, as to the land to charge 
it: and hence it is that if a reverſion be gramed to an alien, and 


 *before- the attutument of the tenaut he is made denizen ; in this 


caſe the King upon office found ſhall have the land, and yet it hall 
not ſo telate as to make the tenants chargenble to the 7 
my mean arcearages,or for any waſt in the lands from the time of 
the grant to the time of the atturnment. But in reſpeR of a ſtran- 
ger it ſhall not relate at all. And therefore if ewodeecds be of a re- 
verſion at ſeverall times, and hee whoſe deed was made laſt gets 
utturnment firſt, rhe reverhon doth paſſe to him, and the 
other get atturnment afrerwards, yet this will not help him by re- 
lation, and albeit the former grant of the reverſion be in fee, and 
the latter ſor liſe onely, yet the law will be allone in both caſe, 
And now having done with this we come to a Leg/e. 


. 


— 


— 


Cnay. XIV. 


Of Lait. 


| A Leaſe doth properly ſignific a demiſe or letting of lands, rent- 
common,or any heredirament unto another for a leſſer time 


then he that doth let it hath in it. ( For when a leſſee for life or Lit 


years doth grant over all his eſtate or time unto another, this is 


more properly called an Aſſignment then a Leaſe.) And this albeit 5 


it may be made and done by other words, yet it is molt commoaly 
and aptly made by che words Demiſe, Grant, and Let. And in this 
caſe he that letteth —— — Leſſor, and he to whom it is let 
the Leſſee. This word alſo is ſometimes although improperly ap- 
pleed to the eſtate, i. che title, time or intereſt the — 

thing 
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- A Licks. 
ching demife®; and then it is rather referced to the thing taben 
or had, and the intereſt ofthe taker therein : but in this it is 
applied rather to ibe manner or means of attaining or coming to 
the thing letten. And in this ſenſe it is ſometimes made and done 
by.recard, as fine,recovery &c. and ſometimes and molt frequently 
by writing called a Leaſe by Indentute, albeit it may be made alſo 
by deed poll. And ſometimes alſo ic is(as it may bee of land, or any 
ſuch like thing SR — without deed for life or never fo many 
years word of mouth without any writing, and then it is ca- 
led a Leaſe- patoll. And hence comes the diviſion of a Leaſe-parall, 


rund Leaſe in writing. And all theſe ways it may be madecither 


for life, i. for the life of the leſſee, or another, ot both: ot for years, 
i. for a certain number of years, as ten, an hundred, a thoufand, or 
ten thouſand years, moneths, weeks, ot days, as the leſſot and leſſee 
doc agree. And then the eſtateis properly called a Term of years: for 
this word Terme doth not onely (ignific che limits and limitation 
of time, bur alſo the eſtate and intereſt that doth paſſe for that 
time: | Theſe Leaſes alſo for years doe ſome of them commence in 


preſenti, and ſome 5» ſururo, ata day to come 2 and the Leaſe that 


15 to begin i futuro, is called an intereſſe rermins, or future inte- 
reſt. at will, i. when a Leaſe is made of land to be held at the 
will —— of the leſſor, or at the will and pleaſure of the 
leſſor and leſſee rbgerher : and ſuch a leaſe may be made by word 

of mouth as well as the former, 
Regularly cheſe things muſt concurre to the making of every 
aſe. 1. As in other grants, fo in this there muſt be aleffor, 


and he muſt be a perſon able, and not reſtrained to make that leaſe, 
2. There mult be a leſſee, and he mult be capable of the thing demi. 


ſed, and not difabled to receive it. 3. There mult be a thing demi- 
ſed, and ſuch a thing as is demiſable. 4,1f the thing demiſed be not 

able wichout a deed, or the party demifing not able to grant 
without deed, the leaſe muſt be made by deed. And if ſo, then 
there maſt de x ſufficient deſcription and ſerring forth of the per- 
fon of the leſſor, leſſee, and the thing leaſed, and all neceſſary cir- 
cumſtances, as ſealing, delivery & c. required in other grants muſt 
be obſerved. 5. If u be a leaſe for years it muſt have a certaine 
commencement, at leaſt then when it comes to take effect in inte- 


. reſt or poſſeſſion, and a certain determination either by an ex- 
' preſſe enumeration of yeares, or by reference to a certainry that is 


—_ or by reducing it to a certainty upon ſome contingent pre- 
© by matter ex poſt falts, and then the contingent muſt hap- 
— before the death of the leſſot or leſſee. 6. There muſt bee 411 

dfull ceremonies, as livery of ſeiſin, atturtment, and the like, in 
cuſes where they are requiſite. 7. There mult be an acceptance ot 
the thing » and the eſtate by the leſſee. But whether any 


rent be reſerved upon a leaſe for life, years; orat will, or not, is 
not materiall, except only in the caſes of leaſes made by tenant in 
tail, busband and wife, and Ecclefiaſticall perſons. which ſee 


| infra. | 
4 Whathall bee The the ability and capacity of the leſſors and leſſees, and what 
* ſaid a good and ſhall bee ſaid a good leaſe or not, in reſpeR of the ability of the 
a ſufficient leaſe 1e fur, and the capacity of the leſſee, and the deſcription of their 
| — yeas- perſons, the nature and deſcription of the thing demiſed, and 
11. In reſpe& of What miſ-recicall, or miſnoſmer will hurt, or not. See Grant Nam. 

the perſons of 4. and infra Nuwb.s 6, 7. ; 

de leſſor, and Leaſes for life, or years,or at will may be made of any thing cor- 
| n * porall or incorporall, that lieth in livery or grant. Alſo leaſes for 


 theeſtare, pro- -Y<2r5 may bee made of any goods or chattels. See for this Grant 


„ or poſ- _— X as N 
Lahn ofxbe A man ſeiſed of an eſtate in fee ſimple in his own right of any 


lefſor therein. lands or tenements, may by deed or writing in the country, or with- ; 


out writing by word of mouth make a leaſe of it for what lives or 

ears he will. And hee that is ſeiſed of an eſtate in tail of any 

ands or tenements, may make any leaſe out of it for his owne 

life, but not longer unlefle it be by fine or recovery, or it be ſuch 

a leaſe as is warranted by the Statute of 32 H.8.(whereof ſee more 

ixfra). And he that is ſeiſed of lands or tenements of any eſtate for 

his own or anothers life may make what leaſe for years be will of 

it, and it will be good as long as the leaſe for life doth laſt. And 

thee that is poſſeſſed of lands or tenements for years may make a 

leaſe of it for all or part of the years, and theſe are good leaſes, 

The tenant for life or gon may alſo aſſigne over all their eſtates 

if they pleaſe. And if ſuch tenants make leaſes for longer time, as 

if leſlee for years make a leaſe for life ; it ſeemes by this the land 

will paſſe for life, if the term of years laſt ſo long. But if he give 

livery of ſeiſin upon it (as he mult re make the leaſe for life good) 
© Porſeirre, this is a forfeiture of the eſtate for years, 

| If an infant be ſeiſed of land in fee fimple, and he make a leaſe 

for years of it rendring no rent ; this leaſe is void, But if there be a 

rent reſerved upon the leaſe, then the leaſe is but voidable,and may 

. Acceptance. by the acceptante of the rent by the infant after his full age bee 

I made good. 

Jointenants. Te- Jointenants, tenants in common, and parcenours may make lea- 

ws in com- ſes for life or years of their own parts, and purpartjes at their plea- 

ſures, and theſe leaſes will binde their companions. And one co- 


pircenour, or tenant in common may make a leaſe of his part to his 
companion if he will, | 0 0383, tan 
If a feoffment be made upon condition, and before the time of 
performance of the condition, the feoffor and feoffee doe joyne to 
make a leaſe for life or years of the land; this is a good leaſe. 


s H.5.44, 
18 Ed.. 
Plow. 5451 
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A La. 


* Aman that hath an eſtate in land to him and his wife and his 


heirs, may make what leaſe he will of the land, and this will be good 
againſt all men but his wife onely, and that for her time. | 
If there be leſſor in fee, and leſſee for ten years; in this caſe they 
rwo may joyn together and make a leaſe for lives, or for any terme 
of years; and this is good. | 
A diſſeiſee cannot make a leaſe of that land whereof he is diſſei- 
ſed untill he make his entry or recover the poſſeſſion of the land a- 
gain. So neither can a woman that hath recovered the third parc 
of her husbands land in a writ of dower, make any leaſe of it be- 
fore ſhe be in poſſeſſion by execution. And yet if a leaſe be made 
to me for years, I may make a leaſe of part, or an aſſignement of 
all the term before I have made my entry into the land demiſed. So 
if the father die, and the ſon make a leaſe to a ſtranger of the land 
deſcended to him before his entry; this is a good leaſe : but if a 
ſtranger had entred and abated. into the land, and then the ſonne 
had made the leaſe contra. 
In ſome caſes alſo ſuch perſons as are net ſeiſed in fee ſimple &c. 
nor able to derive ſuch eſtates for life or years out of their one e- 


Le- ſtates, may lawfully notwithſtanding make ſuch leaſes for life &c, 


4 


And this is ſometimes by ſome ſpeciall AR of Parliament enabling 
them ſo to doe. And hence it is alſo that a tenant in tail may make 
leaſes for three lives or twenty one years. And ſometimes it is by 
ſome ſpeciall power or authority that is given or reſerved by and 
to the party himſelf that had the fee ſimple in him, or given to 
ſome other to doe it in his name, and leaſes thus made may bee 
good. And therefore if any Act of Parliament enable a tenant in 
tail, or a tenant for life to make leaſes for three lives, or twenty” 
one years, leaſes that are ſo made in purſuit of that authority, ate 
d. And if a man be ſeiſed of land in fee, and convey it to the 

uſe of himſelf for life , or in tail with divers remainders over with 
a proviſo that it ſhall be lawfull for him or any ſuch tenant in tail 
to make leaſes for twenty one years ; in this caſe he or they may. 
make ſuch leaſes and they will be good, But in both theſe caſes 
care muſt be had to purſue the authority ſtrictly, i. that the leaſes. 
made be aceording to the power and direRion given by the ſtatute 
or proviſo, for if it differ and vary ever ſo little from the ſenſe and. 
meaning of the ſame ; the leaſe will not be good. And therefore 
in the caſe before of a power to make leaſes for twenty one years, 
if the party make more leaſes for twenty one yeares at one time 
then one, they are all void but the firlt, becauſe it is againſt the intent 
of the patties, though it be not againſt the words. And ſo if the 
power be to make leaſes for three lives; he cannot by this make a 
| leaſe for ninety nine yeares if three lives ſo long live. Bur if the 
— gomer be thus, Provided & c. that he may make any leaſe in poſſcl- 
. lion 


= 


By ſpeclall power : 
or proviſo to 


-Avermene, 


- Execurors. 


5 A Leofe. 
fion or reverſion, ſo ãs it doe notexceed the number of three lives 
one in this caſe s leaſe may be made for ninery nine 


yeats if three lives live ſo ſong, But where uſes aro raiſed by way of 


covenant,andin the deed there isa proviſo that the covenantvr for 
divers good conſiderations. may make leaſes for years; in this caſe 
this power is void, and therefore no leaſe can bee made hereupon: 
neither will any averment help in this caſe» And if a manthave a 
letter of Atturney, or other authority to make leaſes for another, 
and doe make them accordingly; ſuch leaſes are good. But herein 


alſo caution muſt be had of three things: 1. That the authotity be 


good. 2. That be that is the Deputy or Attutney doe parſe the 
authority ſtrictly. 3. That he doe it in the name of his maſter, and 
not in his own name, 

A leaſe made for a thonſand days, moneths, or weeks, is as good 


ſot ſo long as it enduteth as a leaſe for an hundred or a thouſand: 


years; Soa leaſe for half 2 year, or a whole year is good; So if 
a leaſe be made from day to day, or from weeke to weeke for four 
years; this is a good leaſe for four years, Et fic de fimrlibme, So if 
one make a leaſe ſor ten years, & ſo from ten years to ten years, du- 
ring an hundred years, or unt ill an hundred years are incurred; this 
is leaſe for an hundred yeares. So if one make a leaſe from 
three years to thtee yeats, during the life of / S; in this caſe if live- 
ry-of ſeiſim be not given, this is a good leafe forlixe years, but if li- 
very be given, it is - good leaſe for the life of S. And if a leaſe 
be made from my death untill Anno Demini 1650; this is a good 
leafe. 

If1fayto / & being in my houſe [| Here IS, Idemiſe to you my 
houſe and land fo long as I live; ] this is a good leaſe for life to 
him if livery of ſciſm be made. Ee fic de ſimilibus. 

If one make me a leaſe of land until an hundredpound be paid me, 
&-make livery of ſeiſin upor-it; this is a good leaſe for life determi- 
nable upon the payment of che handred pound. But if no livery be 
made it is no good leaſe. | 

If one make a leaſe ro me for my life,and for four, ten,or twenty 
yeares afrer; this is a good leaſe for life firſt if livery of ſeiſin bee 
made, and then à good leafe for years for ſo many years as are a- 

upon afterwards, whict»my executors ſhall have. And if no 
livery of ſeifin be made; yet it ſeems it is a good leafe forſo many 
ars after my death. 

If an Indenture of leaſe be made between A of the one part, and 
B, C, and D of the other part, and therein A doth demiſe land to 
B, To have and to hold to him for eighty years, if B ſhalllive ſo 
long, and if he die or alien the premiſſes within the term, then that 
his eſtate ſhall ceaſe, and then the leſſor doth grant the land to C 


for ſo many years of the ſaid term as ſhall be then to come * 
the 
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a ———— we egy 2 
good to Bor ſo many ars as i cighry 
, bur the leaſe to C after — good, for the terme is ended 
— death of B, but if the words of the ſecond demiſe be To 
have and to hold during the reſidue of the eighty years, and not 
during the reſidue of the term; in this caſe the ſecond demiſe is 
good to C alſo, : 
„Ikone make me a leaſe for ſixty years if I live ſo long, provided 
| that if I die within the tem, that my executors ſhall have ir du- 
». ring the reſidue of the ſixty years; in this caſe this. is a good leaſe 
ſor the ſixty years determinable upon my death, but not a good 
. leaſe for che refidue of the fixty years after my death. And yet it 
may amount to a good covenant for that time. ; 

If A covenant to levy a fine to B and his heirs, provided that if he 
pay I and his heim ten pound at the end of thirteen years,that then 
the fine ſhall be to the uſe of A and his heirs, and A doth covenant 
with I by the ſame deed, that I his beirs, executors, and afſignes, 
ſhall quiet ly hold the premiſſes from Aichue mas next for thirteen 
years and yearly from thenceforth for ever if che ren pound het 
not paid according to the intent; in this caſe this covenagtgorh 
4 not make a good leaſe forthe thirteen years, and it is bub a co 


nent, : - - J a i 1 

If one make a leaſe for a certain number of years, and it is fus- 
ther that upon ſome contingent the leſſee ſhall have the 
fee ſimple, and livery of ſeiſin is given hereupon; in this caſe the 
leaſe for years doth continue good for the time agreed upon, 

A leaſe for years cannotby the agreement of the parties be made 
to the heirs of the leſſee, nor intailed to the heirs of his body. And 
therefore if a leaſe be made to 7 & and his heires, or to 7 & and the 

beirs male of his body, yet the executors of 7F, and not his keirs 
e ſhalk have it, andthe executors may ſel} the term. 

H two agree dy word that one of them ſhall have ſuch a peece of 
land for twenty years; this is a good and perſect leaſe that is nde 
by this agreement, albcit they doe agree to have 2 writing made 
ofic afterwards, for in this caſe the writing is but rhe confiemacion- 
of it, Bur if the apr nt be that ſuch a writing (hell be made, or 
that u leaſe ſhalt be made of ſuch a ching berweew them au pur im 
writing, fo char che agreement hack reference to the weird, ad 
„  impherty an intent net tæ perfect che agreement tilſ the writing 
„ bemade ; in this caſe the kafſe is nos A perfect leaſe until che wri- 

tiagbe made. | $12 e/£3333 30 zun 

Abbeit the moſt uſuaſt and proper miking-of 2 Lame is by the 
words, Demiſe, grant, acc to forme ſet, and wit an Nabe uu for 
lie or yearey, yet a Leaſe may be made by other words, for what- 
ſoever werdwilt amount to Grant will amount te 2 * 

4 te- 
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Covenant. 


Covenant. 


therefore a Leaſe may be made by the word, Give, Betake, or the 
like. The word Locavit alſo is a good word. And the uſe in 
the Exchequer is to make Leaſes by the word Committimus, which 
is a good word to make a leaſe. *Andif A doe but grant and 1 
monk fol covenant with B that B ſhall enjoy ſuch a petce of land for 20. H, K 
7 yeares z this is a good leaſe fot twenty yeares, , © So if A promiſe . N. c 
26 to B to ſuffer him to enjoy ſuch a peece of land for twenty years ; 


2 
42 


tis is a good leaſe for twenty yeates. * So if A licenſe B to enjoy f15 Hg 
7 A fach a peece of land for twenty 'yeares; this is a good leaſe for 
EY” of twenty yeares. And therefore it is the common courſe, if a man 
make a feoffmeot in fee, or other eſtate upon condition that if ſuch by 
a thing be, ot be not done at ſuch a time, that the feoffor, &c. ſhal} — — 
reenter, to the end that in this caſe the ſeoffor, &c. may have the ga 
land and continue in poſſeſſion untill that time, to make a Cove- d 
naat that ke ſhall hold and take the profits of the land untill that *cu3L 
time; and this Covenant in this caſe will make a good leaſe for | 
chat time, if the incertainty of the time ((whereuato care mult be 
had) doe not make it void. And therefore if 4 bargaine and ſell 
his land to on condition to teenter if he pay him an hundred 
d, and j doth covenant with A that be will not take the pro- 
Covenan· fs untill default of payment, ot that 4 ſhalltake tbe ptoſits untill 
default of payment; in this caſe howbeit this may be a good Co- 
venant yet it is no good Leaſe. And if the Mortgagee covenant 
with the Mortgagor that he will not take the profits of the land 
untill the day of payment of the money; in this caſe albeit the 
time be certaine, yet this is no good Leaſe but 2 Covenant onely. 
If one give a Bond for the quiet holding of Cloſe for three yeares ; 
it ſeemes this is no leaſe in Law. See the opinion of the Par- 
. . —— nr ag Do Stat. 14 Elis. cap. 1. 2 
3. In teſpe - A Leaſe foryeares may begin at a day to come, as at Michaelmas ca 
u Com- z next, or three or ten yeares after, or after the death of the leflor — 
| ntinance & or Of 7 S, and it is as good as here it doth begin preſently. ; Hut ': 
end ofthe term à lea ſe for life of any thing whatſeevet het hes it lye in Livery,,or! - 
or eſtate. in Grant if it be in eſſe before, cannot begin at a day to come. And 
therefore if a leaſe be made Habendum, trom Michaelmas next, or 


the Livery of ſeiſm. For which ſee Livery of Seifin chap . Num. I i. 
51 yeares whether they begin in preſemtiiot in ſuiure, che 
muſt be certaine, that is, they muſt have a certain beginning, ang 
ceaig ending, and ſo the continuance of the term mult be certain, ©» 
otherwile they, ate not᷑ good. And yet if e 4 
the. leaſe js to take effect in intereſt or poſſelſion it is ſufficientt 
for untill that time it may depend upon an incertaingy, viz. upon 
5 2 
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ne of che death of the leſſor. W and. 0h the land to 


914. f Al Leaſe. 
a poſſible contingent precedent before it 


inrereſt, ot upon a limitation or condition 


gin in poſſeſſion or 
bes wel oy ware 


when it is to be reduced to a certainty upon a contingent prece- 
ies. And . Vo. . 
©, 1 if by . WN 


* 222 oP — 


dent, the contingent muſt happen in the lives of the 
albeit there appear no certainty of years in the | 


to a certainty: it may bee made certaine it is ſufficient. 


Id certum eſt quod certum redd; poteſt. As for examples, if A ſei, 


ſed of lands in fee grant to B, that when B ſhall pay to A twenty 


ty one years, and after B doth pay the twenty ſhillings; in thiscaſe 
B ſhall have a good leaſe for twenty one years from thenceforth. 
And it A grant to , that if his tenant for life ſhall die, that B ſhall 
have the land for ten years; this is a good leaſe. And if one make a 
leaſe for years after the death of C, if C die within ten years ; this 

is a good leaſe if C die within the ten years, otherwiſe not. But 
if A be ſeiſed of land in fee, and leaſe it to for ten years, and it is 
agreed between them that B ſhall pay to A an hundred = at 
the end of the ſaid ten years, and that if he doe ſo and ſhall pay 
the ſaid hundred pound, and an hundred pound at the end of eve- 
ry ten years, that then the ſaid Z ſhall have a perpetuall demiſe 
and grant of the premiſſes from ten years to ten years" continually 
following extra memoriam hominum Cc. in this caſe this albeit it be 
2 good leaſe for the firſt ten years, yet it is void for all che reſt for 
incertainty. And if a leaſe be made to begin from the Nativity of 
Chriſt, and he doth not ſay which Nativity, as next &c. it is void for 
incertainty. And yet if a leaſe for years be made of land in leaſe 
' forlife To have and to hold from the death of the tenant for life; 
this is a good leaſe : So ifit be To have and to hold from Michaci- 
mas next after the death of the tenant for life, or from Afichael- 
mas next after the determination of the eſtate of the tenant for life; 
theſe ate good leaſes, So if there be a former leaſe in bei 
or years, and another leaſe for years is made of the land To have 
and to hold from the end of the former eſtate by ſurrender, for- 
feiture, or otherwiſe for twenty years; or to have and to hold from 
the ſurrender,forfeiture, or other determination of the former leaſe 
if there be any, and if there be none for rwenty years; theſe and 
ſack like leaſes are good, and this commencement is certain h. 
And if one make a leaſe to begin after the death of 7 S, and to con- 
tinue untill Afichaelmas, which ſhall be in a Domini 1650, this 
is good leaſe. | 

It a man have a leaſe of land for an hundred years, and he make a 
'> teaſe of this land to another To have & to hold to him for qo years 
to begin after his death; chis is . | 
2x Years, if there ſhall be ſo many of the hundred years to come at the 
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another To have 20d to hold 20 bim for & during all the refadne-of 


the term of an hundred years that {hall be to come at the time of 
the death ofthe grantor; this is void for incertainty. And yet if in 
this caſe he grant withall all his eſtate, or all bis term, or all his inte- 
reſt in the ptemiſſes of the deed, and then ſay To haye and to hold 
the land &c. to the grantee for all the reſidue of the terme oſ an 
hundred years that (hall be to come at the time of his death; by this 
ß 

wotds in . in this 
caſe the leſſee for an hundred years make 2 leaſe of the land to have 
and to hold aſter his death for an years; this will bee 2 
good leaſe for as many of the firlt hundred years as Chal be to come 
at the time of his death, 


If make x leaſe to B for ninety years to begin after the death 3. 


of A. on condition to be avoided upon the doing of divers acts by 
others, anda makes another leaſe of che Jand Habendur 
after the determination or redemption of the former leaſeʒit ſeems 
this is a good leaſe and certain enough. But if a leaſe be made to 4 
for yearvif he live ſo __ if he die wichia the faid term 
or alien the illes, chat then his eſtate ſhall ceaſe , and then he 
doth further by the ſame deed grant and let che premiſes for ſo ma- 
ny years as ſhall then remainunezpiced after che death of A. or ali- 
enation to B for the refidue of the ſaid term of eighty years if he 
ſhall live fa long; in this caſe the leaſe to F is void, for after the 
death of Athe term is at end, but if he ſay for the reſidue of the 
cighty years, it is otherwiſe, Þ 

If Adothmake a leaſe of land to Bfor ſo many years as B hath 
in the Manor of Dale, and Z hath.then a leaſe for ten years of the 
Manorof Dale; in this caſe this is a good leaſe for ten pears, Bur if 
make a leaſe of land to I for fo many years as the land I hath in 
executien ſhal be in cxecutiongthis leaſe is voidLor incertainey And 
i a leaſe he made during the minority of I &. or untill I ſbal come 
one years, theſe ate gaod leaſes; and if I $ 


die befote he come to his » the leaſe is ended. Bur if a leaſe 
— ꝙ— — pre Cf 
ene. one 5 apt ' 

ateaſebe far o #51 Shall name; in this cafe if 
F $ done certain — in che life time of the party 
lefloc,this is u good leaſe. But if x leaſe be made for ſo many years,as 


— Ur of the leſſor, or of the leſſee ſhall name; this leaſe is 


he corerrureherween 7 en $ ſhall ſo long continue, or if 

ſhaltcontinue to be Parſon of Dale ſ@leng; theſe and fych like 
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if he continue Parſon ſo long, and for the void for iricertain- 
ty. SoifI make another a keaſe of land untill he be promoted to z 
Benefice; this is no — — 
, If I have a tent —— — 
. — pony ore good leaſe 


for five years. —— —— of 
pound per n, and I make a leaſe of it to another untill he 
levy out of che profits thereof an hundred pound; this is no good 
teaſe for years but void for incertainty, 
"—_ But here nore Hall theſe caſes of incertain leaſes made wich lach 
(6435, limitations as aforeſaid, as untill ſuch a thing be done, or fo long 
4 as ſuch a ching continue &c. that if livery of ſeiſin be made upon 
& them, they may be good leaſes for life determinable on theſe con- 
tingents, albeit they be no good leaſes for years, 
2 And in ſome ſpecull caſes a leaſe may be good notwithſtanding 
ut ac. ſome incertainty in the continuance of it, for a leaſe may ceaſe for 
a time and revive „ 2 if tenant in tail make a leaſe for years 
reſerving twenty ſhillings, and after take a wife and die without 
iſſue; in this caſe as to him in reverſion the leaſe is void, but 
if he gn ny: in tail of che land as to the 
wife it is revived again. So if tenant in taile make 4 leafe for 
yeares ing rent , and die without iſſue, his wife enceint 
| with a ſonne, and he in reverſion enter, in this cafe as againſt 
* bim the leaſe is void, but after the ſonne is born the leaſe is 
good again if it be within the Statute. 80 if tenant in fee limple 
taken wiſe,and then make a leaſe for years and dieth, the wiſe is 
indowed; in this caſe ſhe ſhall avoid the leaſe, bur after her deceaſo 
the leaſe ſhall bein force a _ 
If a leaſe be made for life or years to 4, and after the leſſor doth 
Dar make a leaſe for years by word or in writing to B ; regularly this 
concurrent leaſe to Bis a good leaſe at leaſt for ſo many yeares of 
the ſccond leaſe as {hall be to come after the firſt leaſe is determi- 
ned according to the agreement, as if the firſt leaſe to A befor 
twenty years, and the ſecond leaſe to B be for thirty yeares, and 
boch begin at one time; in this caſe the ſecond leaſe is good for 
1, the laſt ten years. And yet the reverſion will not paſſe without the 
atturnment of the tenant, and therefore if a 
the fuck leaſe, the ſecond leſſee ſhall not have it untill the firſt le 
doth atturn. But if the ſecond leafe be for the fame or for 2 
T 2 
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— 
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rent be reſerved on 
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time, as if the firſt leaſe be for twenty years, and the ſecond leaſe 
be for twenty ot for ten years to begin at the ſame time; theſe 
ſecond leaſes arefor the moſt part void. And yet herein a diffe- 
rence is taken between leaſes made by matter of record and by 
writing, and leaſes that are made by word of mouth: for if the 
ſecond leaſe be made by fine indented , oz poll, /a(beit it 


| E the lame or tor 2 time albeit it be a 0 
eee anToot ofthe reverſion, ye Ic will paſſe the rene will paſſe the ent 
78 555 the ce atfurn, and fo alloir 
will do withouF atturament where atturnment is not needfull. But 
if the ſecond leaſe be made by word of mouth it is otherwiſe, 
for a reverſion and à rent in this caſe will not paſſe without 
deed, and therefore a grant by word doth not paſſe them. And 
if the ſecond leaſe be by fine or deed indented, then alſo it will 
work by way of Eſtoppel both againſt the leflor and againſt the 
leſſee, ſo that if the firlt leaſe — — any means, as by ſur- 
render ot otherwiſe, to determine before it be run out, then the 
ſecond leſſee ſhall have it; and if there bee any rent reſerved 
upon the ſecond leaſe, the lefſee mult pay it from the time of 
the making of the leaſe, And therefore if one make à leaſe of 
land to A for ten years, and after make a leaſe to of the ſame 
land from XMichae/mas next for ten years, and before Michaelmas 
the firſt leſſee doth purchaſe the fee ſimple, ſo that now by this 
means his term is drowned ; in this caſe the ſecond leaſe ſhall 
begin at Michaelmas. So if one make a leaſe to A for twenty 
years, and A make a leaſe of the land to B for two years ren- 
dring rent, and after 4 makes a leaſe for the reſt of his time 
to C by deed ; this leaſe if the leſſee for two years doe atturn, 
is a good leaſe of the rent and reverſion; and fo it is alſo with- 
ont Atturnment, if there be any conſideration given for it, for 
then it is alſo a good leaſe for all the reſt of the term after the 
two years. So if one make a leaſe. to Afor twenty years, if he 
live ſo long rendring tent, and after he doth make a leaſe to B 
by Indenture for eighty years to begin preſently , or grant the 
reverſion to beginne at a day paſt, or the like; in all theſe ca- 
ſes if the ficlt leſſee atturne the rent will paſſe, but if not it 
will be a good leaſe for the land for ſo many of the yeares 
as. ſhall bee co come after the firſt leaſe ended. But if the 
ſecond leaſe bee by paroll without a deed, the reverſion as 
a reverſion - will not paſſe, and the grant will bee void if 
there bee nothing elſe ro help it. Andin caſes where the ſecond 
leaſe is void, albeit the firſt leſſee ſurrender his eſtate, or his e- 
ſtate end by à condition; yet the ſecond leaſe is not hereby 
made good. But if the ſecond leaſe for yeares after another 
traſe for life or yeats be made for mony,(o as it may be ſaid to 1 
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years, this is a good leaſe, And if a leaſe be made for four lives, and 


n and fale; this p the matter, for in this 

| — — the revetfion and the 
rent alſo: but in moſt caſes it is good for the remainder of the 
term aſter the firſt leaſe ended. And if the ſecond leaſe be to be- 
gin after the end of the former leaſe ; in this caſe the former leaſe 
is no impediment at all to the validity of the latter leaſe, but the 
latter leaſe is good notwithſtanding, | + - | 

Any perſon whatſoever of fall age that hath any eſtate of inhe- 
ritance in fee taile in his owne right of any lands, tenements, or 
heceditaments, may at this day without fine or recovery make 
leaſes of ſuch lands for lives or years, and ſuch leaſes ſhall be good 
— theſe conditions and incidents following be therein obſerved 

kept. | 
1 Is =_ leaſes muſt be by deed indented, and not by deed poll or 
patoll. | 
? They muſt be made to begin from the day of the making thereof, 
or from the making therof, And therfore a leaſe made to begin from 
Michaelinas which ſhall be three years after for twenty one years, 
ot a leaſe made to begin after the death of the tenant in tail for 
twenty one years isnot good, But if a leaſe be made for twenty 
years to begin at Mic hae lmas next; it ſeems this is a good leaſe. 

3. If there be an old leaſe in beeing of the land, che ſame muſt 
be ſurrendred, or expired and ended within a year of the time of 
the making of the new leaſe ; and this ſurrender mult be abſolute 
and not conditionall, alſo it muſt be reall, and not illuſory, or in 
ſhew onely. For ſactum non dicitur quod non perſeverat. 

4. There muſt not be a double or concutrent leaſe in being ac 
one time, as if a leaſe for years bee made according to the ſtatute; 
he in the reverſion cannot afterwards expulſe the leſſee and make a 
leaſe for life or lives, or another leaſe for years according to the 
Statute, nor econver/o. But if a leaſe for years be made to one, and 
afterwards a leaſe for life is made to another, and a letter of Attur- 
ney is made to give livery ot ſeiſin upon the leaſe for lile, and before 
=_ —_— che firſt leaſe is ſurrendred ; in this caſe the ſecond 

e is . 

5. Theſe leaſes mult not exceed three lives, or twenty one years 
from the time of the making of them. And therefore ifrenant in 
tail make a leaſe for twenty two or for forty years,or for four lives; 
this leaſe is yoid, and that not only for the overplus of time more 
then three lives or twenty one yeares , but for that time of three 


lives or twenty one yearsalſo. And it hath been reſolved, that if 


tenant in tail make a leaſe for ninery nine. years determinable u 
on three lives; that this is not a good leaſe. But if a leaſe be —— 
by a tenant in tail for a leſſet time, as for two lives, or for twenty 
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tall. And bas 
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ſuch a tenant tha 


in or 
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bow they (hall 
bind, 


ATaaſe. 
ie happen that ane of the lives dic the tenaunt in tall die 
this accident will not make the leafe „ but it remains yoidable 
notwithſtandin | 

6. Theſe leaſes muſt be of lands,tenements,or hereditaments ma- 
nurable or corporall,which are neceſlary to be letten , and where- 
out a rent by law may be iſſuing and reſerved. And therefore if a 
tenant in tail make a leaſe of ſuch a thing as doth lie in grant, as 
an Advowſon, Fair, Matket, Franchiſe, or the like, out of which a rent 
tannot bee reſerved, eſpecially if it be a leaſe for liſe; this leaſe is 
void, and that albeit the thing have been anciently and accuſtoma- 
bly letten. And a grant of a rent charge therefore out of ſuch lands 
is void. * And if tenant in tail make a leaſe for three lives of a pot- 
tion of tithes rendring rent; this leaſe is unqueſtionably void. And 
ſo alſo it ſeems it is if it be a leaſe for twenty one years. 

7. They muſt be of ſuch lands, or tenements, which have been moſt 
commonly letten to farm, ot occupied by the Farmors therof by the 
ſpace of twenty years next before the leaſe made, ſo as if it have 
been letten for eleven years at one or ſeverall times within twenty 
years before the new leaſe made it is ſufficient. And albeit the let- 
ting have been by copy of Court roll only, yet ſucha letting in fee, 
for life, or years, is a ſufficient letting, and ſo alſo is a letting at will 
by the Common Law, But theſc lettings to farm muſt be made by 
ſuch as ate ſciſed of an eſtate of inhetitance, for if it have been on- 
ly by Guardian in Chivalry, tenant by the curteſſe, in dower, or 
the like; this will not ſerve to be a letting within the intent of 
the ſtatute. | 

8. There muſt be reſerved upon fuch leafes yearely during the 
ſame leaſes due and payable to the leſſor and kis heirs to whom 
the reverſion ſhall appettain ſo much yearly farm or rent, or more 
as hath beene moſt accultomably yeelded gr paid for the lands 
c. within twenty years next before ſuch leaſe made. And there- 
fore if the rent be reſerved but fot part of che time of the new 
leaſe, this leaſe is void. And if the tenant in taile have twenty 4 
tres of land that have been accuſtomably letten, and hee make 2 
leaſe of theſe twenty acres, and of one acre more which hath not 
been accultomably letten, reſerving the uſuall yearly tent, and ſo 
much more as to exceed the value of the other acre ; this is not 2 
good. leaſe by the Statute, So if the tenant in taiſ of two farms, 
the one at twenty pound rent, the other at ten pound tent, and 
he make a leaſe of both theſe farms together, at thirty rent; 
this is not a good teaſe within the Statute. Bur if beſides the 
anauall rent there have beene formerly reſerved things not 
aal, hatiots, fines, or other prof upon the dtath of che Par- 
moto, or profit out of anothers foil,.as paſturage for a colt &c. 
ivpon the new leafe the yrarly rent be reſerves, albeit theſe col- 
late- 
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„lateral reſervations be omitted, yet theſe lenſes 

' allo if chere be mare rent reſerves upon tho new 6 8 
that hath bees anciently paid, rhe leaſe is notwichſtand ing. 
And yet if tenant in tail of land let a part of it that hath been accu. 

"IV. — — 2 — more then after 
rate; 15 not 4 leaſe. And yet if two coparcenours 

— have twenty acres of land of equall value berween them in tail, and 
ene theſe have been uſually letten, and they make partition of theſe 


gond. And fo 
then the rene 


dre 
| 


- lands, fo as each of them hath tes zcres; in this cafe they may make 
k leaſes of their ſeverall parts reſerving the halſ of the accuſtomable 
| Ke teu. And if upon the old leaſe the rent were payable at foure 
4 e days in the year, and by the new leaſe it is reſerved to be paid at 
| 0655, otic day; this is not a leafe. But if the rent upon the ald 
| leaſe be in and the new rent be payable in filver ; it 
656 ſerms the leaſes nor good. And if a tenant in tail be of a Ma- 
nor that hath been uſually demiſed for ten pound rent, and after u 
tenancy eſchear, and then he doth make a leafe of the Manor ten- 
dring ten pound rent by the year; in this caſe this is a good leaſes 
but it che leſſet purchaſe a tenancy; then it ſeems otherwiſe, 
9. Such mult not be without impeachment of waſt. And 
ans dhetefote if tenant. in tail make a leaſe of his land intailod with- 
Meer caſe Ot impeachmend of waſt; this leaſe is void. Andit a leaſe be 
made for life , the 'remainder for life &c: this.is not a good leaſe, 
for in this caſe during the remainders, the tenant for life cannot be 
puniſhed for waſt done, But if ſuch a tenant of land make a 
leaſe of it to JS for the lives of three others; this is a good leaſe, 
4 a albeitit may aſte:wards become an occupancy. | 
un. 10. Such leaſes muſt not be againſt aby ſpecial! Act of Parlia- 
tas, ment. And therefore if a woman that is tenaat in cail of the gift 
of her deceafed husband. or any of his Aunceſtors whiles ſhe is fole, 
or after with another husband make any ſuch leaſe warranted by 
this gate ; yet chu leaſe is not good. ä 
Ii. They muſt bete ali due ceremonies and circumftances for 
| the perſection of them, as other ſuch like leaſes have, as fivery of 
127% ſeifip, and che like, where they are noediull. And them only when 
Der7.8. leaſes have theſe conditions, and are made according to theſe pro- 
Ale viſions, are they ſaid to bæ within this ſtatute of 32 H. 8. 3nd 
LIE nly as d ce binde the tenant in rail himſelf, and che iſſue in tail, 
for qthetwwiſe il it be not warranted by this ſtatute, albeit it will 
4 | bind che tenadt in tail himſelſe chat made it, yet it will not binde 
12 his iſſue, but as to him it will be void, or voidable at the leaſt: ſor 
* cenant im tail of land make u leafe of it ſos an hundred yeares 
8 wihout 285 rent reſerved thereupon; this leaſe as 40 the iiue in 
tail is void: but if he make a leaſe of his land for an hundred years 
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ly voidable by the iſſue at his pleaſure, and therefore if che iſſue ac- 
cept the rent after the death of the tenant in rail; by this means the 
leaſe is affirmed and become good. Bot howſoever the leaſe bee 
made it will not binde him that comes in of a remainder over, nor 


warranted by the ſtatute, and after die without iſſue, ſo that the 
land doth remain over to another, or revert to the donor; in theſe 
caſes neither he in the remainder, nor the donor ſhall be bound by 
this leaſe, for as to them the leaſe is void. And yet by a common 
recovery the tenant in tail may make leaſes of, or lay charges upon 
the land to binde the donor and him-in remainder alſo. But other- 
wiſe it is of a fine, for if tenant in tail make a leaſe for years by 
fine, this will not barre the donor, not the remainder in any caſe 
where it is in a ſtranger. And yet if the remainder be in the tenant 
in tail himſelf, and he make a leaſe for yeats by deed according to 
the —_— or by fine; this leaſe is good and ſhall bind his own re- 
mainder, 


or jointly with his wite made re or after the coverture, ſo as 
there be in ſuch leaſes obſerved the eleven conditions or limita- 


that the wife doe joyn in the ſame deed, and be made party there- 
yato, and doe ſeal and deliver the fame deed herſelf in perſon. 
For if a man and his wife make a letter of Atturney to another to 
delivet the leaſe upon the land; this leaſe is not a good leaſe from 
the wiſe warranted by the ſtature, And yet then as in other like 
en. caſes of leaſes not warranted by this ſtatute it is a leaſe againſt 
the husband. And when the leaſe is ſuch a as is warranted 
by the ſtatute , it doth bind che husband and wife both, and the 
heirs of the wiſe 3 but if it be an eſtate tail, it doch not bind the do- 
nor nor him in remainder. | | | 

If the husband and wife at the Common Law had joyned in 
leaſe ol ber land without rendring of rent; this [caſe had been 
void as the wife, and ſo is the law till. 
If the at the Common Law ad been ſeiſed of land in 
the right of his wile, and hee had made 2 leaſt for yeares ren- 
ars tent and. died ;. this leaſe had bern void, and fois the law 


— husband and — law had made leaſe 
word tendring rent had been as againſt the wi 3 
and ſo is the law. till. 2 Yes! | AK — 

e 


ing tent, and have iſſue and die; in this caſe the eaſe is one 


him that is the donor. And therefore if a tenant in tail make a leaſe 


The husband may at this day without fine or recovery make lea- 30 
ſes of the lands, tenements, or herediraments, whereof he hath any © 
eſtate of inhericance in fee ſimple, or fee tail in the right of his wife, Lic 


tions before required in the leaſes made by tenant in tail, and ſo 


” 4 
% N 
* . by 


12 ** 


26 H.. 3 


26H. 
CoA. y. 


Dier 91, 


A nd 


* 


tie basband and wife together 1 fine, or recovery, make Fay... 
N what leaſes + wn gle dub for what time they OS 
_— will; and ſuch and charges will be good againſt the husband. 
* and wife both and their heires alſo. But if the husband alone doe T. V. 

levie any fine of his wives land, and thereby make any eſtate what- 

ſoever; this will not bind the wife after her husbands death bur 
ſhe may avoid it, And if the husband and wife make a leaſe of her 
hand rendring rent to them and the heires of the wife (as in ſuch 
leaſes it ought to be ;) in this caſe the husband cannot by fine or 
otherwiſe grant or diſcharge this rent longer then during cover- 
ture unleſſe the wife join in the fine, but the rent hall deſcend; re- 
_ or revert in ſuch fort and manner as the land ſhould have 

one. 

Colper , Biſhops with the confirmation ofthe Deane and Chapter, Pat- 
$14.1,66 ſons or Vicars with the conſent of their Patrons and Ordinaries, 
Archdetcons, Prebends, and ſuch as are in the nature of Prebends, 
as Precentors, Chaunters, Treaſurers, Chancellors, and ſuch like, 
alſo Maſters and governours and Fellowes of any Colledges or 
— houſes, (by what name ſoever called) Deanes and Chapters, 
Maſters or Gardians of any Hoſpitall and their zbrethren, or any 
other body politique, ſpirituall and eecleſiaſticall (Concarrentibus 
t que in jure requiruntsr) might by the ancient common law 
have made leaſes for lives or yeares, or any other eſtates of their leaſes made by 
ſpirituall or eccleſiaſticall living for any time without ſtint-or limi- ſuch perſons 
n tation. And at this day the Biſhops, and the reſt of the ſaid Spiri- bind dag 
$8.1 tuall perſons, except Parſons and Vicats, may make leaſes of their O ner. 
„ee fpirituall livings for three lives, or twenty one years, and ſuch le- 
. ed. ſes will be good both againſt themſelves and their ſucceſſots. But 
kn ſuch perſons may not make leaſes or eſtates for any longer time then 
for three lives or twenty one years, and if they doe albeit it be by 
fine or recovery, or it be confirmed by the Dean and Chapter &c; 
et it is void as againſt the ſucceſſor, Neither will the leaſes made 
y ſuch perſons for three lives or twenty one years be good, unlefle 
they have certain conditions and properries required in them. Theſe 
+», things therefore are neceſſarily required to be obſerved in the ma- 
king of ſuch leaſes: 1. That they have the effect of all the qualities or 
properties before mentioned and required by the Statnte of 30H. . 
* n. in the leaſe made by the tenant in tail, and be made afrer that pat IJ 
* $445. tern, vir, That they be by deed indented. 2. That they do begin 
from the time of the making of them. 3- , & 4. That the old leaſe 
be ſurrendred, and there be not à concurtent leaſe ( ſave in cafe of 
2 Biſnop) . And thetfore if any ſuch perſon make a leaſe for 2rycars 
to one, & then make 2 leaſt for three lives to another; - this ſecund 
leaſe is void. nd yet if a Biſhop make 2 leaſe for 24 years to one 
man, & then wichin à year afrer make another leaſe to another for 


gg 


RF > 


* 
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Algepe. 
21 years to beginfrom the making of this fo ac i be confined 
Dean 4 e ae to be 2 good leaſe, 5. Thar they go 
not exceed three lives or twenty one yeates, but they may be far $ 
lede time. 6. That they he of lands ot tenements manyzable or core 
N be mode of haar ange been co let 


ding to the exception ; 
not warrated by the Statute of 32 H.8. as inthe cafe of a concur- 
rent leaſe, and it be made by a Biſhop or any ſole Corporation. ĩt 
muſt be confirmed by the Deanes and Chapters or chers chat have 
intereſt. And if a Parſon ot Vigag. make a leaſe, it is not good but 
during the Parſon or Vicars ace according to the Statgte of 
13 EN. chap. 20. ang in this caſe there needs no confirmation at 
all. 12. Some of the leaſes that gre made by the Colledges and 
houſes of the Univerfity &c. muſt have ſome rent corne reſerved Star. tn 
upon them. *. Bur Biſhops, Deancs, Parſons and ſuch like ſpirituall Kr.. 
perſons cannot grant the next advowlons of Churches,ncither can 77.66.1058, 
grant rents out of their Picitugl) livings but the ſame charges And mot ef 
ill be void after their death, And if a Biſhop ſuffer an annuity. ro 5 — 
be recovered againſt him by a pretence of title of preſcription on by j 
a Judgment aſtet a verdift ot confeſſion, or a Parſon in ſuch a caſe A 
Pray in aide of the Patron and ſo ſuſfer an annuity to be recovered; lock L 
this will not bind the ſucceſſor. And yat a Bp, or any ſuch ſpice Cle C. 
tuall petſon may grant ancient offices af traſt of neceſſity or conve- | 
niency, as the oftices of Chancellor, Regiſter, Steward, Bailife, or 
the like, with the ancient fees incident chereunto for the life or 
lixes of the grantees, and fuck grants are good, albcic they be made 
by che Biſhops, of the ne erected Buſhopricks, and that there be 
not in them the conditions gad properties — 
before mentioned. ſo as they be confirmed by the Chap- 
ter. But they may not grant > wry np nos rs 
— — rug 
q Ci | none was this wi 
not bind the ſucceſſor. And yet iſ there be an old fee, and there is 4 
new ſee added to itʒin this caſe it ſoems it is good for the old fee al- 
beit it be void for the new fee. Neither may they grant their offices 
otherwiſe then they have been granted. And therefare where the 
ancient grants of the ofnce have begn to one; it cannot be now. 
to two. And where the ancient gtants have been to two 
jointly⸗they may not be now granted in reminder one after ano- 
ther. Neinher may the grants of theſe — 
the 
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" ſhall be void, yet this is to be underſtood as agaihſt the ſucceſſors 


Fellowes of a Colledge or the like make leaſes not warranted by 


yetres, or three lives accorditiy to the Statnres, And of ſuch leafes 


lives-of the And in caſe where the grant is 
confirmation of the Deane and Chapter will not make 


here-note that albcit in all theſe caſes of leaſes and ęerunts 
not warranted by the Scatures aforeſaid the Statutes fay the leaſes 


Notes 


and not againſt the leſſorsthemſelves, for the leaſes are good ſo long 
as the leſſors live, or at leaſt fo long as they continue in the place. 
Aud therefore if ſuch a leaſe be made by a Deane and Chapter or 
other Co ion aggregate; it is good as againſt the Deane or 
other head of the Corporation, ſo long as he doth continue in his 
place. And if a Biſhop make any leaſe or other grant not warran- 
ted by the Statute of 1 E/iz, or a Deane and Chapter, Maſter and 


the Statute of 13 Elix. ca. 10, theſe leaſes are good againſt them 
ſelves albeit they are void againſt their ſucceſſors. So as if a private 
Act of Parliament doth thtaile land upon a man, and appoint him 
What eſtates he ſhall make, and that if he make any other eſtates 
they ſhall be void; in this caſe they ſhall not be void as to the te- 
nant intaile himſelfe that doth make them. 

Leaſes of Benefices with cure are no longer good then the Par- 

Leaſes made by Colledges mult have referved upon them the third 
part ofthe rent in Corn. See the Statute of 18 EA. cap, 20. 

If one make a leaſe to another during the will and pleaſute of 3.Whar ſhall be 
him that lecceth, ot him that taketh, or both (for ſo in effect is ada good leaſe 
every leaſe at will ;) this ive good leaſe at will. So if one make a 1 Or n. 
feoffment in fee, or leaſe for life, &t. and doe not make fivery of 
ſeiſin and ſo perfect the eſtate; the feoffee or leſſee hath anly an 
eſtate at will. But if a bargaine and ſale be made of land, — the 
ſame is void, or a Corporation grant land, and the grant is void; by 
this there is no leaſe at will ade. 

Leafes for lives or yearesare of three natures, ſome be good in 9 Wherealeaſe 
law, ſome be voidable by entry, ind ſome void without entry. And —— 2 
of ſuch as be good in law, ſome be good at the common law, as fade by the dag 
leaſes made by tenant in fee ſimple notwithſtanding they be for fray ws ork 
longet time then three lives or twenty one yeares;;. ſome by act of ber nitands, Ge 
Parliament, as {caſes rade by tenunt in tile, leaſes made by a Doreen vad 
Biſhop ſeiſed in fee in the right of his Chorch zlone without the 27,0997 e. 
Chapret, teaſes made by a mus ſerſed in fee ſimple or fee taile of 
land, in the right of his wife togethet with his wife, for twenty one 


as be void alſo, ſottic ate void at the common law; und that fm. ö 
times in preſtnti. x5 ii che caſer before of leaſes for yearts that ia ve * 
us cettimty in them, or feaſes for her made without tivety 6f 


. 4 Leaſe. a 

ſeiſin, and the like. And ſome are void in futuro, axifa tenant in 
taile make a leaſe for yeares warranted or not warranted by the 
Statute, and after die without iſſue ; this leaſe is void as to him in 
reverſion or remainder: Ceſſante ſtats primitive ceſſat derivativns. 
So if a Prebend, Parſon, or Vicat make a leaſe for yeares not war- 
ranted by the Statutes ;"this is void by the death of the leſſor, and 
the ſucceſſor need not make any entry or claime to avoid it. So if 
2 tenant for life make a leaſe for yeares and afterdie; in this caſe 
the leaſe for yeares is void. And therefore in all theſe and ſuch 
like caſes no acceptance of rent after will affirme ſuch leaſes. But 
otherwiſe it is in caſes of leaſes for yeares made by Biſhops albeit 
they be confirmed by Deane and Chapter ; and of leaſes made by 
Deanes and Chapters, or tenants in taile as to their ſucceſſors and 
iſſues when the leaſes are not warranted by the Statutes: And o- 
therwiſe it is alſo in the caſe of leaſes for lite made by theſe or any 
of the former lefſors, for in all caſes of leaſes for life it muſt be a- 
voided by entry &c. and therefore ſuch leaſes are not void but 
voidable. viz. The leaſes of Biſhops and Deanes after their death 
by their ſucceſſors and that by the Statute law, and the leaſes of re- 
nants in taile by their iſſues after their death, andghat by the com- 
Acceptance. mon law. And in theſe and ſuch like caſes the acceptance of the 
rent by the iſſue or ſucceſſor will make good the leaſe at leaſt for 

their time. : 
If a leaſe be made for yeares on condition that upon ſuch a con- 
tm̃gent it ſhall be yoid; in This caſe Io foone as the Thinp doth hap- 
— caſc is void 5 Lo withor INJ Teenrtry 827; But if a leaſe 
br life be made on ſuch a condition ; if thiscafe the leflor muſt 
enter &c, before the leaſe will be void. 


CHAT. XV. 
Of a Feoffment, Gift, Grant, and Leaſe. 


4. Where and by 2 Grant or Leaſe in writing may become void by 
What meanes 2 raſure, interlining, and the like, as hath been ſhewed before in 
— 1 * Decd, ſupra. And a fcoffment, grant, or leaſe and the eſtate there- 
pr ck by made may become void by forfeiture, or upon a breach of a con- 
made being good dition, or by a limitation. For which See Condition and Zſes. Alſo 
ae firſt becomerh they may become void by diſagreement or refuſall : And this may 
woid by matter be cither by the diſagrecment of the party himſclfe ro whom it is 

| — 3 made, or by the diſagreement of another : Of the party himſelfe, 
dr nor, And bow, for no eſtate can be made to a man of any thing in fee W 
| | e, 
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ment or refuſall of it the eſtate it ſelſe and the deed 


Feoſſment, Grant, Leafe: g 
life, or otherwiſc againſt ais will i And therefore by his diſagree- 
iT is 


conveyed may become void, By the diſagreement of another, as 
the husband in caſe of a feoffment &c. made to his wife may by 
diſagreement avoid it. And for the firſt of theſe the law is thus, 
That all ſuch acts that give eſtates ditectly or by way of uſe ate 

at firſt, and the thing granted when the deed of grant is de- 
livered to his uſe ſhall veſt in che grantee before he hath notice of 
the grant or agree to accept of the thing granted, ſo that if lands 
be limited to a man by way of uſe, or granted immediately by feoff- 
ment, gift, grant, or leaſe, or goods or chattels be given or granted 
to à man in theſe caſes the things granted ſhall be ſaid to be in 
the grantee and the grant good before notice and agreement untill 
diſagreement. And before agreement the grancee may waive it, 
and ſo avoid the eſtate and the deed alſo wherebythe eſtate is made. 
And if it be but a leaſe for yeares that is made; he may waive and 
avoid that by word of mouth in the conntry as well as a gift of 
goods, or an obligation delivered to his uſe. But if it be an eſtate 
of free hold that is made by feoffment &c; it ſeemes he cannot 
waive and avoid that but ina Court of Record. 

When the cauſe of a grant faileth and the thing granted is exe- 
cutory, the grant is become void. As if one grant an annutty for 
an acre of land, for tithes, or for counſell ; in this caſe pro is con- 
ditionall, and therefore if the land be evicted by an elder title, 
or the grantee diſturbed in the tithes, or he refuſe to give counſell, 
the annuity is determined, But if a feoffment, or leaſe for life or 


_ be made of an acre of land pro una acra Cc. as in the caſe 


re; albeit the acre be evifted &c, yet the grant in this caſe of 
the acre of land is good. And if one grant an annuity for counſell, 
if the grantee will not give counſell, the grant is not ol force. So 
if one grant to make new pales in a place for the old pales; if in 


this caſe he cannot have the old pales it ſeemes the grant ſhall not 


bind him to make new pales. So if one grant a rent for a way ; 
{top the way and the rent ſhall be ſtopped. 

If one that hath a leaſc for life or yeares of a Manor to'which an 
advowſon is appendant grant the next avoidance that ſhall happen 
during the leaſc, or grant a rent out of the Manor, and then ſurren- 
der the Manor ſo that his eſtate is gone, in this caſe notwithſtan- 
ding the grant of the next avoidance, and of the rent doth.continue 
good, and the grantee ſhall enjoy it according to the grant as long 
as the eſtate that is ſurrendred ſhould bave had continuance. 

If the heire of the Kings tenant enter and make a leaſe before 
livery ſued, and after an intruſion is found againſt him; by this it 
ſeems the leaſe is avoided. So if tenant in taile make a leaſe war- 
ranted by the Statute, and after dieth without iflue;by this the leaſe 
is determined. IE 
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Ka tenant in taiſe make a ſeofſment to his heire within ape, and ce 
he aſterhe is of full age make a leaſe for yeares ofthe land, and a- 
ter the tenant in taile dieth and the heire is remitted ; the leaſe in 
this caſe is not avoided, 

If an annuity be granted to one untill he be advanced to a bene- Pen 
fice by the grantor, and the grantor die, and the heire or executor *5 %. 
of the grantor tender a benetice ; it ſeemes this will not determine 
the grant. 

if A be leſſee for yeares of an advowſon, and grant the next a- ce. 
voidance to B if it ſhall happen to become void during the terme, 

and A doth ſurrender the terme to C who hath the inheritance, 
and the Church become void before the end of the terme; in this 
caſe the grant is good to B and he ſhall have the next avoidance, 
for a man cannot derogate from his owne grant. So if A be leſſee 
for years, and he grant a rent charge to a ſtranger, and after ſur- 
render his terme to the leflor; in this caſe albeit the terme be ex- 
tin& yet the rent doth continue and the ſtranger ſhall have it du- 
ing the terme. So it A have a rent charge out of the land of I and 
acknowledge a Statute to C and then relcaſe the rent to B; in 
this caſe albeit the rent be gone as to A and B, yet it isineſſe as to 
the conuſce and he may extend it. 
If a man be ſeiſed of a great wood and grant to 7 & (ix hundred cog. 
coards of wood out of the ſame wood to be taken by the aſſigne- 
ment of A; inthiscaſe if 4 will not upon requeſt aſſigne where 
the wood ſhall be taken, yet the deed will not loſe his efteR, but 
7 $ may take it without aſſignment, 
If 4 de leſſee for life on condition to have fee, and he make a ca. 
leaſe to I foryeares and after he performe the condition and ſo 
his eſtate for lite is turned into a fee ſimple ; in this caſe the leaſe 
for years is good ſtill notwithſtanding : but otherwiſe it is in caſe * 
of the King. ak, 
If A tevant in taile enfeoffe B on condition to the uſe of A in co... . 
fee, and A had granted a rent charge or acknowledged a Statute, % 
\ which by the Statute of 1 R. 3. cap. 5, was extended, and after 4 
had performed the condition; in this cafe albeit the eſtate had 
been 2 yer the intereſt of the grantee or conuſee had con- 
tinned, 

If A be tenant for life, the remainder to I in taile, the remain- LF, 
der to A in fee, and A doth granta rent charge or acknowledge S 
a Statute and die; in this caſe and hereby the grant is not become 35518. 
wid, bur if B die without iſſue the heire of A ſhall be charged. 8 

It a corody be granted for a ſervice to be done, the omiſſion of 
the ſervice doth determine the corody. 

If one grant lands with his danghter in frank mariage, or goods 014% 
with his daughter in mariage, and after the mariage is diſſolved = dn 
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they are divoreed;in this caſe the grant is now become of no force: 
= Ceſfſantecanſaceſſat een. 
If one man grant to another an office of charge only to which Where 2 man 
* there is no benefit or fee incident; in this caſe he may avoid and may avoid his 
" determine his owne. grant at his pleaſare without any cauſe given, on grant. Or 
b But if there be any fee or ptoſu incident to the office then he may . And when. 
not avoid the grant oi ie or put out the officer without ſome ca 
of forfeiture : and if he doe the grantee may have an aſſiſe. And 
5, yet in this caſe alſo he may put him out of the office albeit he may 
not deprive him of the ſet or profit incident thereunto. 
Gam If one grant a Ward to another to mary, or for his ſervice ; ic 
ſcemes he may not afterwards avoid this grant, But if one grant 
him to another for inſtruction or education, contra. 
If one make a leaſe for of his land rendring rept, and after 
ut, grant the rent to I & andthe termor atturne, and after the leſſor 
accept of a ſurrender of the eſtate of che termor ; yet this doch 
not —— grant of the rent but the — —— ſtill. 
If a diſſeiſor grant 2 rent, common, or other profit apprender 
lie nt ofthe land, ind alter abe diſieiſae doth enter and calrofie him 
of the hand ; in this caſe the rent is avoided and the common is 
gone. But ifthe dilleiſce releaſe to the diſſeiſorʒ in this caſe he ſhall 
th not avoid his owne grant. 1 1 5 N 
An Infant, and other diſabled may impeach and avoid their own 
grants in divers caſes, which ſec before in Gram. 
A deed of feoffment &c. in ſome cafes is holpen, and a fault 3. Where and by 
therein cured by the making of livery of ſeiſin. For which ſee Feoff- what meanes a 
14, ment and Laaſa But an atturnment will not help the grant of a re- — 
verſion &c. for it is a maxime in law, That atturnment cannot fe eflare rye at 
— — — — 
oltre IF a tenant in taiſe make a leaſe for life or years of land and this or voidablearthe 
"Ji —U é — owe in r — — by 
un recovery ro whomioec ver it 3 this the e 1s afhr- 
9%. med& made during the cerwe us el again he ſues & heirs 82 
by the entaile as againit him in reverſion or cemainder: And ſo it 
is of a charge of a tent upon the land. And if tenant in taile make a 
teaſe of the land or charge it, and after levy a ſine of the land to a 
— Aer is become good againſt the iſſue 
599 
Ifa tenant in taile make a leaſe ſor forty yeares rendring tent 
r and die, and = iſſue dorh — — by — — 
one yeares rendring rent to beg r the expirat ion, iture ot 
— te it is ſaid this doch affirme the firſt leaſe. 
Jed quere. 
Acceptance of rent reſerved on a leaſe for life or yeares which 
i voidable only and nor void may make the leaſe good. 


A 


Feoffment, Grant, Lenſe. -: > .Capy 
A ſeoffment, giſi, c. that iy made by dureſſe or manaſſe, and Ie. Diiy. 
therefore voidable may by another deed ot defeaſance afterwards sd 
made berween the ſame parties become Jae treat | 
Alſo grants, leaſes, and the eſtates thereby made that are not 
good may be made and pertected by releaſe or confirmation. 
For which ſee Releaſeand C jw 1 11) 25 : 
A feoffment may be good againſt ſome perſons and void againſt Lo age 
gilt, Others, bur cannot ceaſe and revive and be good and void at ſeve- 
ſ rall times, as a leaſe for years, or a grant of rent &c. may in many 
caſes, fot a grant may be ſuſpended, and a leafe for yeates may ceaſe 
and-. revive againe, as if tonant in taile make a leaſe foryeares 
| goodagtinſi one rendringtwenty ſhillings rent. and after taketh a wife and dieth 
Ferlon bu voir Without iſſue, and be in reverſionor remainder endoweth his wife 
2gainſt another, (as he may ;) in this caſe the leaſe as againſt the woman is revived 
| — = part alheit it be void as to him in reverſion or remainder. So if tenant , 
Ornor 5" intailemake a leaſe Sor yearesand diewithout ifluchis wiſe enceint 
* with a ſonne, and he in reverſion enter, and after the ſoune (being 
heire to the entaile) is borne; in this caſe. the leaſe which was be- 
forte avoided by him in reverſion if it be ſuch a leaſe as is warranted 
by the Statute is good againſt the iſſue in taile, and therefore is re- 
vived againe. So if the King make a gift in taile co to bold by 
Knights ſervice, and . doth make a leaſe to A forthirty yeares 
reſerving rent, and then 2 dieth his ſonne and heire of full age; 
in this caſe as to the King this leaſe is void, but aſter livery ſued out 
the leſſee may enter againe, and if the iſſue accept the rent the leaſe 
is affirmed, So if tenant in taile make a leaſe not wartanted by the 
Statute and die, and his heire is in ward; in this caſe the Gardian 
in the behalfe of the heite may avoid the leaſe during the wardſhip, 
but afterwards the heire may affirme it againe if he accept of the 
rent. So if tenant in fee ſimple take a wife, and then make a leaſe | 
for years and dieth, and the wife is endowed, ſhe ſhall avoid the 
leaſe for het eſtate, but after her death the leaſe will be inforce a; 
gaine. But if the Patron grant the next avoidance, and after the 
Parſon, Patron and Ordinary before the Statutes had made a leaſe 
of the Glebe for years, and after the Parſon had died, and the gran- 
tet of the next avoidance had preſented a Clerke to the Church 
who bad been admitted, inſtituted and inducted, and bad. died 
within che terme, and the Patron had preſented a ne Clerke to 
the Church who had been admitted, inſtituted and inducted; in this 
caſe the leaſe had not revived againe. No more then il a teme co- 
vert levy a. fine alone, and the husband doth enter and avoid the 
fine, the eſtate ſhall -revive againſt the wiſe after his death, for it is 
avoided as 2 her alſo as _ to the husband by his entry. See 
mote in Deed ſwpra cap. 4. Numb. 7. | | 
Where 275, grant, or leaſe is. voidable, in ſome 


Ses 


caſes 


as 


and in ſome caſes it is avoidable. at all times: as 
Iufant if he grant by ſine muſt avoid it during his minority if he 


2 


caſes it mu be weoided by the party: himſelſe that made it and not 
by others they be privies az ' heires, executors, or adminiltra- 
tote, and in ſome caſes it is yoidable by others and not by the 

himſclfe, and in ſome caſes it is voidable by the party himſelſe and 


by others. And in ſome caſes it is avoidable __ ſome times, 
rexamples, an 


live to be of full age, otherwiſe he himſelfe or any other ſhall never 
avoid it. But if he grant by deed, this may be avoided at any time 


by himſelſe, his heires,executors, or adminiſtrators, or his Gardian 


in his right as the caſe is. But a Lord by eſcheate cannot avoid a 
voidable eſtate made by his tenant being an Infant, And ita wo- 
man covert doe any ſuch act by deed; it may be avoided by her 
husband during the coverture, or her ſelſe after the coverture, or her 
heires &c . that are privies after her death. And if a man de non ſaxe 
memuris dos any ſuch act it may not be avoided by himſelſe that is 
the party denying it, but it may be avdided by his heires &c. that 
are privies. And if tenant in taile make a voidable leaſe not war- 
tanted by the Statute ; he may not avoid it himſelſe, but his iſſue 
may. And if he be in ward by reaſon of a tenure in Capite or Knight 
ſervice, the gardian of the iſſue during his time may avoid it. And 
ifa Corporation ſpirituall ſoleor aggregate make leaſes not war- 
ranted by the Statutes, they may not avoid it themſelves, but their 
ſucceſſors after their death, tranſlation, or other remotion may a- 
void it; or if a Biſhop make ſuch a voidable leaſe , the King when 
the Biſhoprick doth come into his hands may avoid it. 
And now we paſſe to another ſort of Aſſurances that are for ſome 
iall purpoſes and in ſome ſpeciall caſes only wherein we ſhall 
begin with an Exchange. 


CAT. XVI. 
Of an Exchange, 


which 
ddl made by. riting : and which way foever it be made 
i itmuſtbe made word Fachange, which ix word 70 : 


— — 
k 


is the mutuall grant of equall intereſts the one in 1. gxchange 
c che other, Or ic is, where a manis ſeiſed or poſ- Eichange. S 
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rant or leaſe, 
that is voidable. 
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priated — is to ã giftin Frank» 
maringe, neither of which. can be made or d — 


to this thing as the 


„ Theck® d The fut and effect of an exchange is, that is doch give the inte- ter 


ol it. 


reſt and aſtet the property of the things exchanged to either party 9.4.1. 
greement, And ifche exchange be of landꝭ or ft, 
tenements of any eſtate of Inheritance or freehold whether it be by — 
word or dred, ie hath a condition and a warranty in law ineident dns 


according to che a 


and annezed to it as a thing made by the word Exchange and tacite 
implied in every grant of exchange : A condition, to give a reentry 
upon all the land given in exchange iſ ho be put out of all or part 
of the land taken in exchange, and à werranty to- enable him to 


vouch and to recover over in value ſo much of his own land againe 


given in exchange as ſhall be recovered from him of the land taken 
in exchange if he be ſued ſor it: So that upon every exchange either 

if he be put out of or loſe by action the land he taketh in ex- 
change hath a double — — the other, and yet this remedy 
doth gos only in the privity and ſhall not goe to an aſſignee : As if 
4 nge land with Band B be put out of all or part of the land 
upon a title paramount by a recovery in a reall action or otherwiſe, 
in this caſe B may either enter upon his one land apeine which 
he gave in exchange, or elſe if it be in an on brought he may 
vouch A upon the warranty in law, and (halt recover at much in 
value againſt him ofthe land he gave as he hath loſt of the land he 
tooke in exchange. But if B alien his land taken in exchange to C 
and C be put out of all or part of the land upon a title paramount, 
Cin this caſe can neither enter upon the land given to A in ex- 
change upon the condition in lau, not vouch A to warranty and 
recover over in value upon the warranty in law. And'yer Ain this 
caſe ſhall have the like remedy againſt C the alience upon the con- 
dition and warranty both as he had againſt B. But if 4 himſelfe 
implead C forthe land he gave to I ia exchange,C may make uſe 


of this warranty in law by way of Rebutter againſt 4. And in all 


theſe caſes where one of the parties is put oat of all or part of the 
land or out of part of the eſtate by entry, and the other party en- 
tet upon the others land upon the condition in law, he may enter 
vyon the whole land and à wid the whole exchange: but if hebe 
impicalet for x part anly, or fox the hohe, ind a part only be te- 


covered from, him; in ti cafe be ſfall recover fo mut in fine 


of che other land only a5 he Auth foſt and no more * As Hufrex- 
change be of thtet acres for thtee acres, and aſter Roger 


is put ont of one of the actes by the-ehitty of 
caſthe may enter upon che hole three acres: 
eri che whole e change if te W 
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avoid the exchange for his life (as he may,) in this caſe C may's> 
void the hole enchange and enter upon his one three acres a» 
gaine, 50 if he in reverſion diſſciſe his tenant for life, and then cx- 
and after the tenant for life enter; in this caſe 


aner- 
change mult b: 


changes, and ſuch perſons as are diſabled to grant are diſabled to 2. In — 
2 An cackonge made between the King and a ſubject is good albeit ces. 

the King hold his land in one capacity and the ſubject in another. | 
ln An exchange made berween an Infant and another is not void Infant. 

but voidable only; ſor the Infant at his full age may affirme or a- 

void it at his election. . 
aB. An betereen a tenant in taile and another is not TLenant in t 


Pattca, ill but vyoidable, for it is good againſt himſelfe during his lie, and 
. his iſſue at his full age may affirme or avoid it at his election. 


WA exchange made between a man de non ſane wemoric and ano- De non ſave 
ther n not void but voidable, for it is good againſt him, but his heit wie. 
may avoid or aſfirme it at his election. 


Þro idem. Aman that doth hold land in fee (imple, fee taile,or for life in Husbaad n 
__ the right of his wife, may exchange this land, and the exchange will right of bis 
be good #s long 05 he and his wite — ns And he = his — wife. 
may exchange it for longer time the exchanpe is again 
him, but his wife after di, death may affirme or — it if te will. 
One Paxſon or Vicar may exchange his Church or Benefice with Parſon; 
'* another, and this exchange is good. | 8 
ten he diſſeiſor and diſſeiſee may joine together and exchange the | 
nn land whereof the diſſeiſm was made with a ttranger for other land: 
but if it be made out of the land and before the entry of the diſſeiſee 
ic (hall not bind the diſſeiſee, for he may avoid it. And a diſſeiſor 
cannot exchange the land he hath gotten by diſſeiſin with the diſ- 
ſeiſee for other land, for this exchange is void, unleſſe it be by Inden- 
ture, or fine, that it may work by way of eſtoppell. — 
The leſſor and leſſee may joine together and exchange the lanc © 
leaſed for other land, and this is ; for it ſhall be ſaid to be the | 
ſarrender of the leſſee to the leflor,and the exchange of the leſſor; 
and therefore the leſſee (as it ſeemes) ſhall have nothing to doe 
V3 wich 


- 


| At Exchange. | Cap. 
with the land taken in Jed quere of that. ate 
J0ointenants for life the fee to one of them may exchange their ,,,.. 

land with a ſtranger for other land to hold in the - Av nature, and 277.211, 
the exchange is good. But Jointenants, tenants in common, and 
coparceners cannot exchange the lands they doe ſo hold one with 
another before they have made partition, 

If A and Bbe Jointenants for life the fee to A and A exchange Perks:s, 
the whole land wich another for other land, this is good only for his . 
moity as ſome have ſaid: But it ſeems notwithſtanding it is good 
for = _ pron it be — — other —— a 

econd thing required in a good exchange is, that the things Perk$eg, 
exchanged be ſuch as whereof an exchange may be made. And for 
this it muſt be known that an exchange may be made of things of .. 
the ſame nature, as of a temporall thing for a temporall thing, a ſpi- co 
rituall thing for a ſpirituall, asa houſe for a houſe, land ſor land, a Ln. 5, 5. 
Manor for a Manor, a Church for a Church, rent for rent, common 
for common, a horſe for a horſe, one peece of plate for another or 
the like: or it may be made of things of a divers nature, as of a tem- 
porall thing for a ſpitituall, as of a houſe for land or rent, a chamber 
ma houſe for common, or for a reverſion, ſeigniory, or advowſon,of 
land or rent for a right of land or releaſe of tight, of an advowſon 
for land, of arent for a way, of a horſe for a peece of plate, of a 
gowne for a horſe,or the like. And exchanges made of theſe _ 
albeit the things exchanged doe lie in divers counties are good. Al- 
ſo a ſeigniory by homage and fealty or the like which is not valu- 15. 
able may be exchanged for land, rent, or any other ſuch like thing. So 25% 
may a ſcigniory by divine ſervice. But a ſeigniory in frankalmoigne 
cannot be exchanged with any but the tenant of the land that doth 
hold by the tenure. And houſes, manors, lands, rents, commons, ſeigni- 
ories,reverſions,and the like may be exchanged in fee ſimp le, fee tail, 
for life, or years.So that an e ge may be of an Inheritance for 
an Inhericance,of a franktenement for a franktenemant, and of chat- 
tells reall for chattells reall. 

If one grant white acre in exchange for black acre lying within pe ged. 
the ſame or in two counties, this is a good exchange. So if I grant a 
rent charge iſſuing out of my land in exchange to J for an acre of EA | 
his land &c.this is a good exchange. So if I have a rent iſſuing out of. 
the land of 7 S and I grant this to 7 K in exchange for land or o- Pasa. 
ther rent; this exchange is good when the tenant hath atturned to 26 
the grant of the rent. So if one have arent out of my land in fee,& I 
have the land in fee & I grant the land in exchange forthe. tent, it 
ſeems this is a good exchange. But if one grant me a Manor or land, 
& I in exchange for the ſame Manor or land grant unto him a rent 
de novo iſſuing out the ſame land or Mannor,this cannot take effect 
as an Exchange. So if one releaſe his Eſtovers that hee hath. in 
ſach a Wood, and deliver the Releaſe in Exchange for land given =. 


© tro the diſſeiſor in exchange for other land; this is a good 


the ſame celeaſe ; this is 4 exchange: 
| ee ens 


to him in 
Ai there be a di 


So if the diſſeiſor of an acre of land enfeoffe a ſtranger of the ſame 
acre of land, and the feoffee give to the diſſeiſce an acre of land in 
fee in exchange for a releaſe of all his right in the acre of land of 
which he was diſſeiſed ; this is a good exchange. * Bur if the diflei- 
ſee grant his right to a ſtranger, that hath noching in the land in 
exchange for an acre of land;this exchange is not good,neither ſhall 
the ſtranger take any thing by this grant. 8 If there be Lord and te- 
nant by fealty and 12 d. rent, and the Lord exchange the ſeigniory 
with the tenant for che tenancy, ot & converſo,by deed indentedʒ this 
is held byſame to be a good exchange. If I have a rent iſſuing out of 
the land of IS & I grant or releaſe the ſame rent to I & in exchange 
for other land; this is a good exchange. So if I releaſe the ſame rent 
unto him in exchange for a way over his ground; this is a good ex- 
change: i If be ſeiſed of lands to which 1 hath a right of action, 

and l-give to him other land for a releaſe of his tight; this is a good 
exchange. And the ſame law is of an exchange of land and an ad- 
vowlon by deed indented for a releaſe of right in another advow-. 
ſon to an uſurper when his Incumbent hath been in poſſeſſion of the 
Church fix moneths.* If two Parſons of a Church make an exchange 
of their benefices by words of exchange, and each of them reſigne 
his benefice into the hands of the Biſhop to the ſame intent, and 
che Patrons preſent accordingly,and the Preſentations are per view 
permutationis ; Chis is a good exchange. If three acres of land with 
an advowſon appendant be given in exchange by T X co I for a. 
chamber to be aſſigned by the ſaid I I at the election of K and 
he aſſigne two chambers; and I K chooſe and enter upon one, and 
IS enter upon the land; tis exchange is good not withſtanding 
the incertainty. So if 7 S give his Manot oA to T & ine ſor 
his Manor of B or for his Manor of C & be enter upon one of theſe 

2 and 7 X enter upon the Manor of A; this exchange is 

8 


r or deneencs or lu, 


2 8 


tithes; 2 tenure by divine ſervice for land or a temporal ſeigniory. 
But annuities and ſuch like things which charge the Ar and 
doe not concerne lands or tenements, or goods and ehatrels,cannor 
be exchanged for land. 

The third- thing required in a good exchange is, that it be made 
in that manner and order that law doth require: wherein theſe 
things are to be known, 1. That it al} or part ofthe things whereof 
the exchange is made doc lie in ſeverall counties: or if all or part 
of che things whereot the exchange is be ſuch as lic in grant and not 
in livery, albeit ir be in the ſame county: in theſe cafes the exchange 
mult be made by deed indented in writing. But where the exchange 
is of lands, and of lands lying in the ſame county, albeit it be of any 
eſtate of inherirance ot free hold, yet it may be by word of mouth 
without writing. And ſo alſo may it be wherithe things exchanged 
doe lie in divers counties, when the exchange is made only for a 
terme of years. And therefore if an exchange be made between 7 $ 
and T X of lands lying in one and the ſemecounty indee, or for 
life, it may be by word of mouth: but if all or part of the lands 
of 7 & lie in one county, and all or part of the lands of 7 X doe 
lie in anothet county, the exchange muſt be made by deed indented. 
If an exchange be made of tent fot land, and the land out of which 
the rent is iſſuing and the land given in exchange for it doe both 
lie in one county; this exchange cannot be good writhout deed. 
So if an exchange be made of the reverſion of an acre of land for 
three ſhillings of rent ifſuing out of another acre of land, and both 
acres are in one county; this exchange muſt be made by deed in- 
dented or it will not be good. So if an exchange be made of an 
acre of land and a rent out of another acre ſor another acre of land 
and common for three beaſtis, and all is in one and the ſame county, 
this exchange muſt be by deed indemted, or it will not be good. 
But if I be ſeiſed of a Manor to which I have common appendant 
or appurtenant, and T & is ſeiſed of another Manor to which he 
hatk a villa ine regardant, and both the Manots are in one county, 
an exthange may be made of theſe Manors by word of mouth 
wirbent writing; and the common and villaiae will paſſe as 
incidents well enough. And yet if 7 $ hath an office whereunto land 
doth belong and 7” & hath rent * out of the land of a ſtrunger 
andalt the and is in ohe county and the offic is co be ned and 

in the lame Ot /; if theſe” thitigs be cnchangell at muſt 
be by deed indented: 2. The word [Elchange} or [Exchange] 
malt be had and uſel between the parties in rhe making of the ex- 
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r white acre, for this word is ſa individually requiſite as if eannot be 
' ſupplied by any other word, neither will any averment that it was 


in exchange helpe in this caſe. And therefore if 4 by deed inden- 
ted give to B an acre of land in fee ſimple, or for life, and by the 
ſame deed B doth give to A another acre of land in the ſame man- 
ner, this cannot enure as an exchange; And therefore if no livery 
of ſciſin ſo as it may take effect by way of Grant, it is utterly void. 
Bur by this meanes lands may be granted from one to another, for 
there needs no livery of ſeiſin. So if an exchange be made by words 


berweene two of lands in one county, and before theirentry In- 


dentures are made betweenę them of the ſame lands without words 
of exchange, and no livery of ſeiſin is made; this ſhall not paſle 
by way of exchange. And yet it hath been held by ſome that Per- 
mutatio, or ſome other word of like effect may ſupply this word 
exchange, 3. That if any rent, reverſton, ſeigniory, or the like 
be granted by either party, that then the tenant doe atturne to 
the grant, for that atturnment is requiſice in this caſe. And yet in 
the caſe of the grant of land in poſleſſion in exchange no livery 
of ſeiſin is ncedfull. Neither is it needfull that either party to the 
exchange come to the thing given to him in exchange by the ſame 
meane and manner of aſſurance: for if leſſee for life of one acre 
give another acre to his leſſor in taile in-exchange for a releaſe 
trom him of chat acre, To have and to bold in taile in like manner, 
this is a good exchange. 

An exchange may be made to take effect in futuro as well as in 
preſents, tor it an exchange be made berweene meand7 K That 
after the Feaſt of Eaſter 7 K ſhall have my Manor of Dale in 
exchange for his Manor of Sale, this is a good exchange. 

If an exchange be made in writing ot land, and it doth limit 
and expreſle no eſtate that either patty ſhall have in the thing ex- 
changed, yet this is a good exchange, But if an eſtate for life be 
limited expreſſely to one, and no expreſſe eſtate is limited to the 
2 thus is not a. good exchange, as ſhall be ſhewed in the next 
place. 

The fourth thing required in a exchange is equality of 
eſtate, viz. that her: party have dee lis kind of res the 
thing exchanged, ſo chat if one have an eſtate in fee (imple the 
other have ſo likewiſe, and ſo for other eſtates, For if the one 
grant that the other ſhall have his land in fee ſimple for the land 
which he hath of the other in fee taile : or that the one ſhall have 
in the one land fee taile, and the other inthe other land but for 
terme of life : or that the one ſhall have inthe one land fee taile 
generall,and the other in the other land fee taile ſpeciall : or that 
the one ſhall have in the one land for life, and the other in cheorker 
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Livery of ſeiſin. 


be a good exchange.) * Burt if leſſee 


An Exchanye. 
land but for yeares ; theſe exchanges are void and cannot take 
effect as exchanges. * And therefore if the Lord releaſe to his te- 
nant his ſervices in taile in exchange for other lands given to the 
Lord in exchange in taile alſo; this exchange is void , for by this 
xeleaſe made by the Lord the ſervices are gone for ever. u So if te- 
nant for his owne life exchange with him that is tenant for lite of 
another ; this is not a good exchange. ( And by the ſame reaſon 
it ſhould ſeeme if leſſee for twenty yeares of his land exchange 
with another for other land for forty yeares, that this ſhould not 

| for life be of an acre of land 
and he give another acre of land to his leſſor in fee taile in ex- 
change for a releaſe of all his right in the acre that he holdeth for 
terme of his life, To hold to him and the heires of his body en- 
gendred ; this is a good exchange. Or if tenant for his owne 
life exchange with him that is tenant in taile after poſſibility of 
iſſue extinct; this exchange is good, 4 And yet if an eſtate for 
life be expreſſed to the one party upon the exchange, and no eſtate 
is e ed to the other party; it is ſaid that this exchange is 
not good, and yet where no eſtate is expreſſed the party ſhall 
have an eſtate for his owne life. 

But in theſe caſes it is not neceſſary that the parties to the 
exchange be ſeiſed of an equall eſtate at the time of the exchange 
made, for if tenant in taile or husband in right of his wife exchange 
their land in fee ſimple with another for lands he hath in fee ſim- 
ple; this is a good exchange untill it be avoided by the iſſue or 
the wife. * Neither is it neceſſaty that both eſtates be in poſſeſſi - 
on, for one may grant an acre in poſſeſſion in exchange for an 
acre in reverfion,and this exchange is good. Neither is it neceſ- 
ſary that there be an equality in the value or quantity of the lands 
exchanged, for if the land of one of the parties be worth one hun- 
dred pound and the land of the other but tenne pound, or the 
land of one of the parties be one hundred acres and the land of 


the other but tenne acres,if the eſtates given be equall,the exchange 


is good. Neither is equality in the quality or manner of the 
eſtares requiſite, For if two Jointenants be in fee of an acre 
of land and they grant that acre to another in exchange for o- 
ther lands To have and to hold a moity to one of them and his 
heires, and-a moity to the other and his heires, which is an eſtate 
in common : or two men give lands in exchange to A and his 
heires for lands from A to them two and their heires, albeit the 
one party hath a joynt eſtate and the other a ſole eſtate, yer the 
exchange is good, The like law is if the land of one ofthe parties 
be of a deſeaſible title and the land of the other of an undefeaſible 
title, this exchange is good till ĩt be avoided.. 3 
e 
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The fifth and laſt thing required in a good exchange is, that there 
be an execution and perfection of the exchange by entry or claime 
in the life time of the parties, viz. That both the parties to the 
ſame exchange do enter into the things taken in exchange, if they 
be ſuch things as they may enter into, for untill the exchange be ex- 
ecuted by entry, or the like, the parties thereunto have no freehold 
in deed or in law in the things exchanged, albeit the ſame things do 
lie in one County: And if either of the parties dic before he enter in- 
to the lands by him taken in exchange; hereby the whole exchange 
is become void, if his heir will; but if one of the parties enter, he 
ſhall not firſt begin to avoid the exchange. Bur if the parties en- 
ter at any time =. frm it is ſufficient, unleſſe the poſſeſ- 
fion be before deveſted by an elder title, as by entry for a conditi- 


on brokeu, entry by a diſſeiſee or his heir, or the like, and not te- 


veſted again before the entry. As if an exchange be had betweene 
two of land, and before their entry by force of the exchange they 

are, or one of them is diſſeiſed of the land exchanged, and the dii- 
ſeiſor die ſeiſed thereof, and then they enter according to the ex- 
change, and put out the heir of the diſſeiſor, this ſhall not be ſaid 
to be an execution of the exchange, but if the diſſeiſee have recove- 
red the ſame land againſt the heir of the diſſeiſor by writ of entry, 
and have execution, then he may execute the exchange by entry. 

And incaſe where a reverfion, rent, or ſeigniory is granted in ex- 
change, it muſt be perfeRed and executed by the atturnment of 
the tenant in the life time of the parties , otherwiſe the exchange 
is not good; but in this caſe after atturnment is made, it ſeems the 
exchange is perfect without any entry or claim. 

If two Parſons exchange their Churches, and reſigne them into 
the Biſhops hands, this is not a perfect exchange untill they be in- 
dated ; and therefore if either of them die before they be both 
inducted, the exchange is void. 

Where a deed ſhall take eſſect as an exchange, there muſt be all 
the conditions before mentioned in the caſe, And yet note that 
where one thing is granted for another in the nature of an ex- 


dea. change, and for ſome of the cauſes aforeſaid, the things cannot 


afſe by way of exchange, there they may paſſe notwithſtanding 
y way of grant, and the deed may take effect to other purpoſes, 


albeit it may not enure and take effect as an exchange. And there. 


fore if two be ſeiſed of ſeverall actes of land, and the one of them 
by deed doth give his acre to the other, and the other his acre to 
him without any word of exchange, and each of them doth make 
livery of ſeiſin ro the other; in this caſe albeit the acres will not 
paſſe by way of exchange, yet will they paſſe by way of grant. 
And in this caſe if no livery of ſeiſin be made, either of them ſhall 
hold the lands granted at will only. And in like manner it is if two 
agtee 
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5. In teſpect 
the executioa 
of ir, 


4. When a deed 
ſhall take e ſſect 
as an exchange. 


Or not. 


6. Where an Ex- 


agree to exchange land, and after each of them levy a fine or make 
| feoffment of the land to other; by this the land will paſſe each 
to other, bur not by way of exchange. So if A and Z his wife, and 
C and D his wife agree to exchange lands, and A and ZFenter into 
the land they are to have in . and then they doe make a 
feoffment of their own land unto C and his father, and not to C 
and Dhis wife ; this ſhall not enure as an exchange, and therefore 
C and D may enter upon their own land again, but the feoffment 
is good. And if one aſſign a woman her dower in exchange for 
land; this ſhall not take effect as an exchange, but it ſhall enare to 

be à good aſſignment of dower. 
If two doe exchange land by deed,and limit no eſtates, this ſhall 


bange ſhall be be taken for eſtates for life, and the exchange is good; but if an 
zonſtrued and ta- expreſſe eſtate be limited to one, and no expreſle eſtate to the o- 


ther, it is ſaid this is not good, and that conltruRion of law wil not 
help ir. 

If an exchange be made between two men of two acres of land 
by deed, and inthe Habendum, it is ſer down that each of them ſhal 
have the acres given in exchange with divers other acres not ex- 
preſſed in the premiſſes, this addition ſhall be taken as ſurpluſage, 
and the exchange ſhall be good for the two acres, See more in 
Expoſition of Deeds. 

It after an exchange is made before or after the parties enter, all, 
or part of the land given to either party be.recovered from him up- 
on an elder title, as by an entry upon a condition broken, alienati- 
on in Mortmam̃, ot upon a diſſeiſin in theſe caſes if that party enter 
again upon his own land which he gave in exchange (as hee may) 
hereby the whole exchange is determined. But if after the ex- 
change is perfect, one of the parties doe enter upon the land he 
doth give in exchange, this doth not make void the exchange, nei- 
ther may the other party hereupon enter upon the land he doth 
give in exchange, but he may have an aſſiſe, or an action of Treſpaſſe 
againſt the other. And yet if an exchange ofa common for a way, 
or a rent, or the like, it the one party deny the common, it hath been 
faid the other party may deny the way or the rent. Sed quære. 

If an exchange be made of fee between two of a Manor, whereof 
the one half is in tail, and the other half is in fee ſimple, and the te- 
nant in tail that made the exchange die, and his iſſue diſagree to it, 
ſo that the exchange of the tailed land is become void; this doth de- 
termine the whole exchange, for when an exchange becometh void 
in part, it becometh void in all, and untill it be avoided it is good 
for all. As if one be ſeiſed of white acre, and he exchange white 
acte and black acre (which is none of his) with another for two o- 
ther acres, this ſhall continue for a good exchange, and not be a- 


voided untill he that hath right to black acre doth evict him * 


hath it in exchange. 
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6. An Exchange. 
If an exchange be made by tenanr in tail, and his iſſue aſter his 
death waive the poſſeſſion of all or part of the land taken in ex- 
change, and diſagree to the exchange, hereby the whole exchange 
is determined. So ifthe wife afrer the husbands death, the infanc 
at his full age, or the heir of him that is de non ſane memorie diſa- 
gree to the exchange of the husband, the infant, or him that is de 
non {ow memorie; hereby the whole exchange is determined, and 
no ſubſequent agreement can make ir good again. 
hes — make an exchange by word of mouth, and aſter before 
either of them enter, they make Indentures of the lands exchanged, 
and grant the ſame from one to another; it ſeems hereby the na- 
ture of the exchange is changed, and the exchange determined. 
Pek.Set- ¶ he parties themſelves, and all privies and ſtcangers for the moſt 
r part may take advantage of ſuch exchanges as are void for the de- 
lecke be ore named: But when the exchange is only voidable, con- 
as. tra. And thereſore when an exchange is made by an infant; the 
ht, infant himſelf at his full age, or his heir, and none other may a- 
void it, And when an exchange is made by a tenant in tail, the 
iſſue in tail after the death of his aunceſtor, and none other m 
avoid it. And when an exchange is made by the husband, or hus- 
band and wife of the wives land, the wife after the husbands death, 
or heir of the wife after her death, and none other may avoid it. 


- And when an exchange is made by a man of non ſane memorie , his 
* heit aſter his death and none other may avoid it. But in all theſe 
ciſes of infant, tenant in tail, woman covert, and a man de non ſa- 
8 ne memorie, and where lands ate recovered by an elder title, the 


other party may not enter and avoid the exchange untill the infant, 
iſſae in tail, woman, or heir of him that is de non ſane memorie, or him 
that doth loſe the land by an elder title, doth firſt enter. 
o. be Ifan infant exchange lands, and after at his full age occupy the 
nun. lands taken in exchange for his own lands; hereby the exchange is 
4 2 made good, So if tenant in tail exchange his intailed lands with 
»tiz. another, and after his death the iflue occupy the lands taken in 
ne exchange by his aunceſtor ; hereby the exchange is made good for 
nn. the life of the iſſue in tail. So if the husband and wife exchange the 


. $3" lands ofthe wileforother land, and ſhe aſter her husbapds death. 


agree to it,andenter into and agree to the lands taken in exchange: 
hereby the exchange is made good: but if the husband alone make 
an exchange of his wives land, and ſhe after his death agree to this, 
Ind enter into the land; it ſeems this will got make the exchange 
good. And if a man ſeiſed of land in right of his wiſę in fee there- 
of infeoff a ſtranger, and take an eltate bacł again to him and his 
wife, and a third perfon in fee, and they three join in exchange of 
the ſame land in tee for other lands to a ſtranger in fee, and the 
exchange is executed, and the husband dicth, and ſbe doth occupy 

the 
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not. And when, 
Infant. 


Tenant in tall 
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Home de now 
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3. The effect of 
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exchange is made good, If a man de now ſane wemorie make an 
exchange, and his heir after his death enter into the land taken by 
his aunceſtor in exchange, and agree to the exchange ; hereby the 
exchange is made good.And in all theſe caſes when the exchange is 
once by agreement made good, it can never by any fubſequent diſ- 
agreement be afterwards made void. 

And now from hence we come to a Surrender, a ſpeciall way or 
means for the giving or transferring of ſomething to another, that 
hath already ſome intereſt into the ſame thing. 


Cray. XVII. 
Of a Surrender. 


A Surrender properly taken is the yeelding or delivering up of 
ands or tenements and the eſtate a man hath therein unto a- 
nother that hath a bigher and greater eſtate in the ſame lands or te- 
nements. But it is ſometimes improperly applied to other things, 
He that doth ſarrender is called the ſurrendror , and he to whom it 
is made is called the ſurrendree. | 
And there be three kinds of ſurrendet, viz. A ſurrender proper- 
ly taken at the Common law. 2. A ſurrender by cuſtome of lands 
holden by cuſtome or of cuſtomary eſtates, whereof we ſpeak not 
here. 3. Aſurrender improperly taken, as of a deed, or grant of 
A —— of a patent, and of lands in fee ſimple to the King. 
The ſurrender properly taken is of two ſorts: 1. Expreſſe or in 
deed, which is when it is done by apt words,and the expreſſe agree- 
ment of the parties. 2. In law or implied, which is when it is 
wrought by conſequent and operation of law, or when the law 
doth interpret or enure ſo done to another intent to make 
a ſurrender of it. And in the firſt caſe it is ſometimes by word on- 
ly, and ſometimes by writing. And when it is by writing, it is 
ſaid to be an inſtrument teltitying by apt words that the particular 
tenant of the lands or tenements for life or years doth conſent and 
e that he which hath the nexr and immediate remainder 'or 


reverſion thereof ſhall alſo have the particular eſtate of the ſame, 


in poſſeſſion and that he yeeldeth the ſame unto him, 


- The fruit and effe&tof ſurrender is, that it doth paſſe the eſtate © 


of theſurrendror to the ſurrendree, and that hereupon the eſtate 
of the ſurrendror is drowned and extin& in the eſtate of the ſur- 
rendree; And yet not ſo but that to ſome purpoſes it ſhall = 
a 


Cap, 
the land taken in exchange with the other third perſon; hereby the 
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mid to have continuance ſtill, And therefore if tenant for life g 
wy —— A and after doth ſurrender his land; in this caſe 
rent-charge ſhall continue notwithſtanding the furrender. So 
if leſſee for life make a leaſe for years rendring rent, and the leſſee 

For life ſurrender his fate ; in this caſe albeit the primitive eſtate 

ot life be yeelded up, yet the derivative eſtate fot years ſhall con- 
tinue ——— but the ſurrendree ſhall not have the tent 
reſerved upon the leaſe for years, So if leffee for life or years break 

a covenant with his leffor, and after ſurrender his eſtate to him, his 

..:- breach of covenant is not hereby falved, for the leſſor may have an 
©. aftionofcovenant ſtill notwithſtanding the ſarrender. And if one 
ſciſed of land grant arent out of it in fee, and this rent is extended 
on a ſtatute or granted for leſſe time to another, and then the gran- 
tee doth ſurrender the deed of the grant of the rent to the tenant 
of the land; in this cafe the rent ſhallcontinue as to him that hath- 
- execution and the grantee, And if one make a leaſe for years-ren- 
dring rent, and the leſſee ſurrender his eſtate to the leſſor; hereby 
the tent is extinct: but if the leſſor grant the rent to a ſtranger be- 
fore the ſurrender contra. And iſ one leaſe for years,and the leſſee 
let parcel of his term to his leſſot — 7 — and after the leſſee 
ſurrender his whole cſtate ; in this caſe it ſeems the tent is detetmi- 


B 
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ned. 
Ar I leſſee for life of yeats take a new leaſe of him in reverſion of ,, 
dies. the ſame thing in particular contained in the former leaſe for life 
cen. oryears;this is a ſurrender in law of the firſt leaſe. As if leſlee for 
is on or anothers life in poſſe ſſion or reverſion take a new leaſe 
for years} Or a leſſee for forty years take a new leaſe for fifty years; 
the firſt leaſe in both theſe caſes is ſuttendred. And this rule hold- 
Nee etb, albeit che ſecond leaſe be for a leſſe time thẽ the firſt, as if leſſee 
for life accept aſleaſe for years, or leſſee for twenty years accept 2 
- eaſe ſor two years. And albeit the ſecond leaſe be voidable, as bein 
made upon condition, as if leſſee for twenty yearstake a new leaſe 
for twenty years upon condition that if ſuch a thing happen the ſe- 
cond leaſe ſhall be void, and the thing doe after happen; ia this: 
caſe both theſe leaſes are become void: As where the leſſor doth 
rant the reverſion to the leſſee upon condition, and after the con- 
1 ditiotiis broken. Ot if the ſecond leaſe be made bp tenant in tail, 
or the like; as ifa man make a leaſe for years: land ; and then 
make a feoffment to another of the land, and then take back an e- 
tate tu him and his wife of the land, and then make a new leaſe to 
the lefſee for ten years; this is a ſurrender in law of the firſt leaſe :- 
But if che ſæc ond jJeaſe be mecrly void, then it is otherwiſe. 
'thereforerif the lefios doe by words of covenant only promiſe to 
his leſſee chat be Mall have a; new leaſe , and doe never actually 
im ;. this is no ſurrender. in law. And this. rule as x ſeems 
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hotdethello, beit the ſecond leaſe be tothe ſeſſee and x ſtranger, 
or to the leſſee and his wife : and beit the ſecond leaſe be by 
Mord only; and the firſt leaſe be by deed, if ſo be that the thing 
granted by rhe leaſe be fuch a thing as may paſſe by word withonr 
writing :; andalbeitthe ſecond leaſe be in another Tight, ns if che ier ot, 
husband have n leaſe for yeares in the right of bis wife, ani then 
take 2 ne leaſe to himſelf in his own name : and albeir the firſt oY 
leaſe be to begin preſentiy, and the ſecond be to begin at 2 day Lic. I 
to come, or ꝭ converſo: und albeit there be a mean eſtate betwern, £259» 
as if land be let to A for years, and after let to B for years, to begin Die la. 
after the firſt term, and the aſſignet of i doth take a nee: 2 1 
So if one demiſe land for ten years to one, and uftrr demiſe it ſor 
ten yeats to another, to begin at Afichaelmas,, and afterthe firſt 
leſſee accept a new leaſe, For in all theſe caſes there is a ſurrender 
in law of the firſt leaſes. And if there be two leſſees for lifdz or D 
- years, and one of them take n ne ſeaſe ſor years, this is a ſurren- *-5> 
der of his moity ; wherebyir doth appeat that a furreader in law co 6.49.1, 
& may be made of ſome eſtates w cannot be ſurrendred by z ſurren- ©: 
3 der in fait; for fortior eſt diſpeſtio legi quam hominis. And hence it is 
that a corporation aggregate may make a ſurrender in law with- 
out deed, although it cannot make un: c ſurrender without 
deed. But if the leſſee doe - the lefſor to make a feoff- 
ment, and to give livery of feifin : or doe give livery of ſeiſm for pe 
him as his Atturney: or doe licence him to enter into the land and rs oi on 
no more, neither of theſe things ſhall be ſaid to be a ſurrender in 41 Tn. 
law. So if the ſecond leafe be made of another, and not of che 5 J 
fame thing whereof the fuſt leaſe'is made, as where the fult leaſe is (©. 
of the land, and the ſecond is made ofa tent or other profit to be h 
| taken out of the land, or the firſt is of a Manor, and the ſecond of Adjuygehl, BY « 
9 the Bayliwick or Stewardſhip of the Manor, or the firſt is of a Park, 2 
* and the ſecond is of the Keeperſhip of the Park; in theſe caſes there 
is no ſurrender of the firſt leaſe. Alſo if the ſecond leaſe be not a 
good leaſe, perhaps it ſhall net be conſtrued a ſurrender. See Co. * 
2. Lanes caſe 17. 
But if che firſt leaſe be of the land it ſelf, and the ſecond leaſe is 1 
ol the veſture of the ſame land, this is held to be a ſurrender of A. , FF 3 
the firſt leaſe. So if the ſecond leaſe be not to begin untill the fitſt lan. ca * 
Teaſe end, the raking of this ſecond leaſe is no ſarrender of the firſt © 
leaſe. So it hath been ſaid if one make a leaſe of black acre in Dale, co 5% 
and the leſſee accept a ſecond leaſe of all the lands of rhe leſſor in 
Dale in generall words, and the leſſor that doth make the leaſe | 
have divers other lands there befides this acre , that this ino ſur- | 
render of the firſt lexſe. Sed quer this, for others do much doubt Ney 
it. So if one enter into land. l mike a lenſe for rhe triall ot the title . 
5 only, and after che leſſot (he and the leſſee being boch out of 
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hoods 7 lands, and to make them to paſſe by ſuch a- ſutrender theſe thi 


2 grant and make, and the ſurrendree a perſon capable and able to 


on, | wot cakogod receive a ſurrender, and that they both have ſuch eſtates 
* Lr 26 ate capable of a ſurrender, And for this purpoſe, 1. That the fur- 


rendror have an eſtate in poſſeſſion of the thing ſurrendred at the 
time of the furrender made, and not a bare right thereunto only. 
2. That the furrender be to him that hath che next immediate e- 
ſtate in remainder or reverſion, and that there be no intervenient 
eſtate coming between. 3. That there be a privicy of eſtate be- 
tween the ſurrendror and the ſuttendtee. 4. That the ſurrendree 
have a higher and greater eſtate in the thing ſurrendred, then the 


9.10 ned eherein, . That he have the eſtate in his own right, and not 
in the right of his wife &c. 6. And that he be ſole ſeiſed of this 


eſtate in remainder or reverſion, and not in jointenancy. As for 


examples, infants, women covert, mad and lunatick men, and all 

ſack like perſons, as are diſabled to grant, are diſabled to make 2 
ſurrender, and none but ſuch as may grant their land may ſurren- 

der their land. A Corporation aggregate of many cannot make 

Carod7, an expreſſe ſurrender without a deed, but it may make ſuch a fur- 
render by deed; And ſuch perſons as are diſabled to take by a grant 
are diſablad to take by a ſurrender, and ſuch as may bee grantees, 
may be ſurrendrees; and therefore a ſurtender made to an infant 
ones If thehusband haves leaſe or eſtate for years in the right 
is wife, be alone, or: be and his wife cogether may ſurrender 
this; bat if the husband have an eſtate for lite in the right of his 
wite, being tenant in dower or otherwiſe, and he alone, or hee 
and fee together ſurrender this; this ſurrender is good onely 
ing the life of the baude mept it bee made by fine. One 
neent᷑ or may ſutrender um eſtæa e or teaſe for years which the exe- 
eutors have in the righe of theit teſtator. If thete be two tenants 

. in eommon, ænd one of them have the particular eſtate, and the o- 
tber the ſee ſimple; as where an eſtate is limited to two and the 
beim fene ofthem, rund he that hach the eſtate for life doth ali- 
en Nis pott to «ſtranger; in chis eaſe the #lience may ſurrender to 

©  ++».1 the other jointenaat: So if there be three jointenants for life, and 
te fer ſmple is limited to the heirs of one of them; and one of the 
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to another: jorntenanc, albeit he be tenant for life 
7 | which 


eee make another leaſe of che me thing to the leer ems 
this is ao ſurrender of the firſt leaſe: but if the le ſſor enter before 
he make the leaſe corre. To make a good ſurrender in deed. of 


nie firſt ofall required; 1. That the ſurrendror be 2 perſon: able to 


ſurrendros hath, ſo that the eſtate of the ſurtendrot may be drow- 


jointenants for lifedoth-releaſe to the other, and he to whom this 

. made dork firrender to him that bark the fee ſimple; this 

1 X ſurretider of x chird part. Bur orhetwiſe one jointenant 
oder 


which , and he tenant in fee ſimple, that doth take the 
ſurtender. A leſſee ſor liſe or years, ma to him that is 
next in remainder in fee ſimple, or fee tail, or to him in reverſion 
in fee, and this is a good ſurrender, and a ſurrender as it ſeems may 
be madeto the of the reverſion before atturnment , ſo as 
atturnment be afterwards made. And in caſe of the ſurrender of 
an eſtate for life there needs no livery of ſeiſin as in caſe of the grant 


ol an eſtate for life. A leſſee for years of a term to begin at a day 


to come cannot ſurrender it by an actuall ſurrender before the 1 
the term begin, as he may by a ſurrender in law. If leſſee for life 
be difſeiſed, or leſſee for years be ouſted, and before his entry or 
the getting of the poſſeſſion again, he ſurrender his eſtate to him 
ia reverfion ; this ſurrender is void, So if a woman that hath ti- 
tle of dower ſurrender it to him in reverſion before ſhe bath reco- 
vered it; this ſurrender is void, And yet if leſſee for years after 
his term is begun & before his entry,when no body doth keep from 
kim the profits, doe ſurrender his eſtate ; it ſeems this is a good ſur- 
render; but if another enter before him, and keep him out, it ſeems 
otherwiſe. If there be leſſee for years, the remainder for life, the te- 
mainder or reverſion in fee, & the leſſee for'years be ouſted,&he that 
ouſted him die ſeiſed, & then the leſſee for years enter, and then the 
tenant for life ſurrender to him in remainder or teveiſion in ſee; 
this is not a good ſurrender, for there is in this caſe but a bare tight 
of remainder for life and in fee ; but if the leſſee for years had not 
been ouſted,it had been a good ſurrender.Ifthere be leſſce for years, 
the remainder for life,the remainder in fee; the leſſee for years may 
ſurrender to the leſſee for liſe, and ſo may the tenant for life to him 
in remainder or reverſion in fee, but if there be tenant for life, the 
remainder for life, the remainder in fee ; in this caſe the ſecond te- 
nant for life cannot ſurrender to him in remainder in fee, If a leaſe 
bee made for life or years to A , the remainder for life to B, the 
remainder in fee tail to C, and the firſt tenant for life or years doth 
ſurrender to C, or to the leflor, B being the next in remainder for 
life being then living ; this is not a ſurrender, neither can. it 
take effect as a ſurrender in reſpect of the intervenient eſtate. And 
ſo ſome ſay the law is if the middle remainder be but for years on- 
4. as if a leaſe be made for years, the remainder for years, and 
e firſt termor ſurrender his intereſt to the leflor; this is go good 
ſurrendet. Sed guere. For it ſhould ſeem that a ſuture iuterelt will 
no.more hinder an actuall ſurrender of the firſt leſſee, then a ſurren- 
der in law. And ſo alſo it ſeems the law is for a concurrent leaſe; 
which for the latter part of it is in the nature of a ſutute intereſt. 


Bat if in this caſe it fall out the middle remainder be void; as here 
a leaſe is made to Lf for life, or years,the remainder to a monk(who 


is a perſon uncapable) for life or years, the remainder to I in 
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© fee; inthis caſe A the firſt tenant may ſurtender to him in remain 
(er in fee, and the ſurrender is good. It leſſee for 20 years; make 2 
eiae tor 5 yeats,and the leſſee for 5 enter, and after theleſ- 
6. ks, , ſee for 20 years ſurtender to him in n ot remainder ; this is 
' a good ſurrender. So alſo if the two leſſees join in the ſurtender. So 
* alfo if the firſt leſsce ſurrender firſt, and the leſtee for 5 years ſut · 
render aſter. But if the leſſee for five years ſurredder to him in the 


— = 


. reverſion or the remainder before the ſurrender of the leſſee for 20 
* years; this cannot take offect as a ſurrender for two cauſes : 1. Be 

7 cauſe there is à remnant of the term as an intervenient eſtate to 

* hinder the drowning of the terme. 2. Becauſe there wants a pri- 

| >=. 6-9. vity between the leſſee for five years, and him in reverfion, If te- 

” nant in ſee ſimple ſurrender to the Lord Paramount of whom the 
land is held; this can never take effect as a ſarrender, unleſſe ic 

de ia aſpecallcaſe where the Lord hath cauſe to have a Ceſſavit. 

_ So if renant in tail ſarrender to him in remainder or revertion in 

re fee ſimple ; this cannot take effect as a ſurrender. So if leſſee for 

Si life ſurrender to him in remainder for years: or tenant for the 

* Era life of I ſurrender to him that hath an eſtate for the life of C. 

1 


— theſe ate void ſurrenders, for the eſtates of them to whom they are 

5 made, are not capable of ſuch ſurtenders, for they are not greater 
then the eſtates of the ſurrendrors, and therefore not able ro drown 

+ , 4 theeſtaces ſurrendred; And yet if leſſee for the life of another, or 
ot his on life ſurrender his eſtate to him in remainder that is te- 

mast for his own life; .this is a good ſurrender, for an eſtate for a 

mans own life is greater in t of law, then an eſtate for a- 

nother mans life. And bence it is that if a leaſe bee made to two 

for their lives , the remainder to a third perſon for his own life, 

and one of the firſt tenants for life ſurrender his eſtate unto him in 

8 $256. remainder for life; this is a good ſurrender for a moity. If leſſee 
fir liſe ot yeates ſurrender to him in remainder or reverſion chat 

hath no good eſtate in the remainder or reverſion; as where the 

remainder or reverſion is granted by word only, or being granted 

by deed there is noatturnment of the tenant to the grant, or the 

dee he like ; this ſurrender is not good, And yet if tenant in taile 

n. make a leaſe for life whereby he gaineth a new reverſion (but de- 
feaſible ) and the tenant for life doth ſurrender-to the tenant in 

tail; this ſhall be a good ſurrender, So if a woman. inheritrix 

N have a husband, and they have iſſue a ſonne, and the husband di- 
1 ct, and ſhe take another husband, and he letteth the land for life, 
And the wiſe dieth, and the tenant for life doth ſurrender his e- 
ſtare to the ſecond husband; this is a good ſurrender to molt pur- 


ſes. | | 
„ ſole be ſeiſed of land in ſee, and ſhe make x leaſe thera- 
oſ to a ſtranger for life, and then take 9 the leſſee ſur- 
TT render 
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ood by word or 
% place out of the land. And re if truunt for life: ſurcender 
— hk to him in reverſion in any place out of the land within the ſame 
ty. Or no.; Coutity, and the ſurtendree agree to ir, the freehold is in him pre- 
J Inreſpe& of ſently. 3. That it be made of fuch things , of Whichih furrender Ne 
the matter or may be made. For ſurrendete map not be made of eſtates in fee ſing. d 5 
e er taile, nor yet of rights ot tirles onely- of eſtates for , cos. 
1 — he ife or years, nor yet o part of an eſtate for life or years; as if ig %% 
be made, ©: 4 man have a leaſe fox ten years, he cannot ſurrender the laſt ſeven ' 
pot. years and keep ro himſelf che threg years. But otherwiſe one may 
render any kinde of eſtate for le, as by dower, by the curte- 
lie, or as tenant in tall aſter poſſibility of iſſue extinct, or for years, 
or years determinable upon lives, and that of avy meſunpes,bou- 
ſes, lands, commons, rents, or the like, that are grantablo from 
4-In reſpe& of one to another, and ſuch ſurrenders are good. 4. That mere be pes 
the manner. words, ot words and deeds ſufficient to make the mind vf the fur. 970% 
eva ved, ebdrot tc appertthat be is willing and defirovs te part with and 351. ks 
nde yecldupthething ſurtend ted into the hands of rhe ſurrendree, And ©1369 
may be made. berein it is to be known that albeit the words Surrender, Give, ot 7. 
And vbere it Yecld up, be the moſt ſignificant & proper words whereby to make 
may — a ſurrender, yet any other words, eſpecially if it be in the ſurrender 
| _—_— — of n leaſe for years, that do teſtiſie aud deelare the will and aſſent 
” dition Or na. of him that is the partieulat tenant that he in the remainder or re- 
5 verſion hall have the eſtate of the tenant, be fiſficient to paſſe the 
eſtate by way of ſurrender. And therefore if leſſte for life or years 
doe by word or writing ſay, That he will hold the hand no longer, 
and wiſh him in reverſion or remainder therefore to enter : Or that 
ir is his deſire that he ſhall enter into the land, and have ir and his 
eſtate therein: Or that he is content that he ſhall have lis eſtate, or 
have his Jeaſe ; ſuch, or any ſuch like declaration as this made to 


leſſee for years deliver his Indenture to a ſtranger, to deliver it gue 
and all his eſtate up to him in reverſion , and doe appoint the caſe. 
ſtranger to deliver and ſurtendet it to m in reverſion ; and he 

doe ſo, and he in reverſion accept thereof; this is a good ſur- 
render ; but otherwife it is of an for life. So if the parti- 

cular tenant doe by the words Give, Gram, or Confirm, paſſe his e- 
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him in reverſion or remainder, will be a "ſurrender, So if 1 5 


de 
62, 
Co 
21 


Pal Sed. 
$1,583. 


1. 
5. 


« 
„.; 
Dier 251. 
4 1 89.4 
i, N 
Dig 
ro 
9-47 
Hy. 


. - on 4 l 0 Ps > 2 y 
* p - 
A * 


late to him in reverſion, and be do enter and are to it ; this Þ 


2 ghd ſurtender: And by allcheſe fwrrenders the eſtatun wil paſſe 


by way of ſurrender, eure n be in ſome ſetiall caſes where the 
intent of the _— CI that che-eitace 
ſhall not paſſe by way of 'farrendey.. But if a leſſee for like or 
years due onely goe from the hguſe or land, addcatry dway his 
and cattel}, and fo waive the”pofſcffion for a time, either 
e the leſſot ſhalt not diſtrain them for rent behind, or the 
like, and thereupon the leſſor doth eater and enjoy it; this is n⁰ 
ſurtender, neither is this a good yeelding up of his eſtute. Agd/in 
fach a manner and by ſuch words as before, any thing that may be 


gtanted by word without wricing , may bee ſurrendred- by word 


without writing, fo as it be made within the ſame County where 
the thing ſurrendted doch tie. And this holdeth true albeit the e- 


ſtare: to bee ſurrendted were cteated by deed : But ſuch things} - 
25 commons, rents; advotwſons, reverfions , - retnainders 4 and 


the like, that cannot bee gramed without deed cadnor bee fur» 
rendred without deed, And therefore if 1 leaſe be made for life, 
the remaiader for life by word of mouth without any writing; he 
in the remainder for life cannot ſurtendet his remainder for life 
without deed. - So where one hath a rent, advowſon, or the like; 


is tenant indower, or by the courteſie; this cannot bee futren« 


dred without deed. And in caſe where there is any ſperiall mat · 
ter to be contained in the ſurtender, as reſervation of rent, con · 
dition, or the like, there for the moſt part it malt be by deed; 
or ix will not be good. And therefore if tenant for ſiſe decliſe 
him ſelf by word of mouth co be contented and that ho in 
the reverſion ſhall have the land and bis eſtate therein, end ting 


ten ſhillings a years tent; or paying ſuch a ſumme of money, or 


cx. this is no 


is moſt aſe ſo to doe. 


upon condition that if he ſurvive the leſſor he ſhall have it again 

— wer here rr ern 
fo a ieion pre or ns if it be | 
ſereation of — not paid it ſhall be void/z but if 
be an eſtite for life that is ſo ſutrendred, it feems it muſt he made 
by — — and ſo likewiſe it ſhould ſeem the law is of 
the of 4 leaſe for 
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4 Surrender. N Cap. 
for any Treſpaſſe done upon the land untill he have made his entry: 

But ber note, that in the caſes before where things may — 
paſſe by way af ſurrender, either becuuſe of an iatervenient eſtate, 
or the like ; if there be ſufficient words in the deed, it may avail 
to other purpoſes, and may.envre and paſſe the thing by way of 

tant; but then if ir be an eſtate for lite that is intended to bee 
farrendred, there muſt be livery of ſeiſin made upon the deed. And 
wherefore if there bee leſſee for yeares, the remainder for life or 
years, the remainder in fee, and the leſſee for years in poſſeſſion 
dotly ſurrendet and grant all his eſtate to him in remainder in fee; 
howſoever this deed cannot enure as a ſurrender, yet it ſhall en- 
ure as 2 good grant of the eſtate of the leſſee for years unto him in 
remainder in fee. | 

A ſurrender in generall ſhall be taken moſt ſtrongly againſt the 
ſurrendror, and moſt beneficially for the ſurrendree. And there- 
fore if I hold of the leaſe of A one acre for life, and another acre 
for years, and I ſurrender to A all my lands, or all my lands I hold 
of his leaſe ; by this ſacrender both the acres ate ſurtendted. But 
if the ſurrender be of all the lands I have or hold for life, or of all 
the lands I have or hold for years of the leaſe of A. contra. And 
if I hold one acre for life of the leaſe of the fatherof IS, and 1 
hold another acre for life or years of the leaſe of 7 & himſelf, and I 
ſurrender to I all the land I hold of his leaſe ; by this the land 
that I had by the leaſe of his father doth not paſſe. A ſurrender to ? 
one jointenant ſhall be conſtrued to enure to them all. Bur if te- 
nent for life or years gtant his eſtate to one of the jointenants in 
reverſion, it ſeems this ſhall not enure as a ſurrender to them all, 
bur as a grant to him alone, 

If the leffor make, and the leſſee take a new leaſe upon conditi- 
on, this ſurrender in law is abſolute, and albeit the condition be 
broken, yet the firſt leaſe is gone. But if the leſſee furrender or 
grant his eſtate to the leſſor upon condition; this condition if it be 
broken may rovelt the eſtate. 

See mote in thenezr queſtion, and in Expoſition of Deegs. 

& If any kind of tenant for life of land infeoſt him in remainder ot 
re vetſion of the land, or grant his eſtate to him in remainder or re- 
verſian; this ſhall. enure as a ſurrender,And if leſſee for years before 
dis termdoc begin, make a feoffment to him in reverſion or remain- Co 

det, or grant his eſtate to him; this hall enure as a ſurrender, And 
if leſſee for life grant his. eſtate to him in reverſion , the remain- 
der in fee to another; this ſhall enure as a ſurrender, and this re- 
mainder is void. But if ſuch a tenant for life make à leaſe to 
him in remainder or reverſion for the tetme of the life of him 
in cemainder or reverſion ; this ſhall not enute as a ſurrender 
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” becauſe it doth not give the whole eſtate, but it ſhall enüte by 


way of grant. Soi r life make a leaſe to him in remain- 
der in tail for term of thejife of him in remainder ; this ſhall got 
enureas8 ſurrender, but as A grant, and ſhall end with the life of 
the grantee, If leſſee for forty yearsmake a leaſe for thirty ſeven 
years on condition, and after grant his eſtate ro him in reverſion, 
and the ſecond leſſee atturn ; this ſhall- enure as 2 ſurrender, 16 
there be tenant for life, the remainder in tail to a ſtranger, and 
the remainder in tail to another ſtranger, the remainder in fee to 
the tenant for life, and the tenant for life doth make « feoſſment 
to the firſt tenant in tail; this ſhall enure as a ſurrender of the e- 
ſtare for life, and as a grant of the reverſion in fee alſo. If tenant 
for life being a woman take a husband, and then her husband and 
ſhe by deed indented make a leaſe to him in reverſion for the life 
of the husband; this ſhall not enure as a ſurrender, but as a grant. 
If there be tenant for his own life, the remainder to 7 & for his life, 
and the firſt tenant for life ſurrender to him in remainder for the 
life of him in remainder ; it ſeems this ſhall enute as a ſurrender, 
and is no forfeicurez but if he grant it to him for the life of a ſtran- 
ger, and make livery of ſeiſin, this is a forfeiture. If leſſee for 
life, the reverſion being in jointenants, grant the land to one or 
all ofthe jointenants for twenty years ; this (hall not enure as a 
ſurrender, but as a grant, for there remains an intereſt in the leſſee 
ſtill as a mean eſtate, If leſſee for years make him in reverſion or 
remainder his executor ; this ſhall not enure as a ſurrender, albeic 
it doe give him the whole eſtate. It lands be given to the husband 
and „the remainder to T5, and the husband diſcontinue in 
fee, and take back an eſtate to him and his wife , the remainder to 
N, and die, and the wife claim in by the ſecond eſtate, and ſur- 
render to N; this ſhall not enure as a ſurrender, but as a grant. 


If leſſee for life or years grant his eſtate to him in remainder or 


reverſion and a ſtranger ; this ſhall enure as a ſurrender of the one 
half to him in reverſion, and as a grant of the other moity to the 
ſtranger, And yet it is ſaid, that if leſſee for life of land grant his e- 
ſtate to him in the reverſion and two others, that have 
a joint eſtate, and the ſurvivor ſhall have the whole. lefkke for 
life make a leaſe for his own life to the leſſor, the remainder to the 
lefſor and a ſtranger in fee; this ſhall enute as a ſurrender of the 
one moity, and a forfeiture of the other moity. If tenant for life 
ſurrender to the husband of a woman tenant in tail or in fee; this 
ſhall enure as 2 grant, not as a ſurrender. And ſo alſo it ſeems is 


the law when the ſurrender is to the husband and wife. And if B 


be tenant for life , the remainder to C in tail, the remainder to D 
in tail, and B infeoff C and & his wife in fee ; this (hall not enure 
asa ſurrender, but it is a forfeiture : ſo that if C die without iflue, 

X 3 D may 
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D may enter. Ifthere he leflee for life , the reverſion to two co- 
' Parcenours , and one of them take a husband, and the leſſee doth 
rant his eſtate to her and her husband 3 this ſhall not enure as a 
ſurrender, but as a grant. And yet if tenant for life doe grant his 
eſtate to the husband and wiſe , ſhe having the reverſion if ſhe be 
an infant and wirhin age at this time; ic ſeems this ſhall enure as 
When it is a ſurrender, not as a grant, If tenant for life, or years, and he in 
with bim reverſion or remainder by word without deed join in a feoffment;ic 
: — or ſh il he ſaid the ſurrender of the eſtate for life ot years to him in the 
ö reverſion, and the feoffment of him in reverſion. But if he in re- 
verſion infeoff the tenant for life without any deed; this ſhall enure 
firſt as a ſurrender of the leaſe for life, and then as a ſeoffment. See 
more in Deed: Numb, : 
IfI have a rent in ſee, ſor life,or years, iſuing out of another mans 
Manor, ot other lands, I may ſurrender it, ſot iſ I deliver the deed 
And af the grant of the rent to be cancelled unto any one that hath a- 
nyeſtate of the Manor or land in fee ſimple, for life, or yeares, in 
poſſeſſion or remainder, either folely by himfclf, or jointly with o- 
thers, this is a good ſurrender , and hereby the tent is extin& and 
gone. But one that is tenant in tail of a tent cannot ſurrender it, nei- 
ther wil the delivering up of the deed in thiscaſedetermine the tent. 
And ifanebe ſeiſed of land out of which a rent is ifluing in fee, and 
is diſſeiſed, and during the diſseiſin the grantee of the rent ſurrender 
his rent, and give up his deed; it ſeems this doth not extinguiſh the 
rent, yet hath the grantee no remedy for bis rent when he hath de- 
6 livered up his deed. And yet if one be feifed of land in fee out of 
which a rent vs iſſuing in fee, and he die without heir, ſo that the 
3 land eſcheat, and before — — eſcheat, he that 
* hath the rent doth ſurrender the deed of the rent to the Lord; it 
ſeems this is a good ſurrender to extingwſh the rent. And if the 
mee of a rent- charge in fee grant the fame to him in fee that is 
; ſeifed ofthe land in fee ;. this ſhall enure to extinguiſh the rent; 
but ifhe grant it to one that hath only an eſtate for liſe concr 6. 
And now by this time it is high time we come io Confirmations 
and Re/eaſes,which ſetve to enlarge and amend the eſtate and inte- 
zeſt.thata man hath in a thing already. 
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2 | Of a Confirmation. a 
l watts of Confirmation is the conveyanice of an eſtate or right that one . Ct fm 
che lw. hath into lands or tenements to another that hath the poſſeſ- 


Co-loper fon thereof, or ſome eſtare therein wheteby avoidable eſtate is 
made ſure, and unavoidable, ot whereby a particular eſtate i in- 
creaſed and enlarged. And this albeit it may be made by other 
words, as by Ded of Conceſſi, Which ate generall words, and ſerve 
to make a grant, feoffment, leaſe, releaſe &c, yet it is moſt com- 
monly and properly made by thefe words Confirmaſſe, Ratificaſſe & 
approbaſſe, which doe ſigniſie atm & ſir mum facere & ſuppiore o- | 

muem deftunm. And he that makes the confirmation is ſometimes Conſirmor. Ce 
called the conſitmot, and he to whom it is made the confirmee, firmee. 
Co. ſuper There are two kinds of confirmations, viz. « confirmation impli- Nutr. 
9s ed or in law, which is when the law by conſttuction makes à con- 
li, dea. firmat ion of a deed made to another purpoſe , and a confirmation 
£005 expteſſe or in deed, which is when the act done or deed made is 
. intended fora confirmation. And both theſe are always in wri- 
ting. The latter is properly called a deed ot inſtrument of confir- 
mation, and is made after this manner, Noveritis wniverſs Fc. me 
A de B ratificaſſe, approbaſſe & confirmaſſe C de D ſtatum & poſſeſ> 

@. — habeo de & in uno Meſnagio &c. cum pertinen. in E Ce. 
A confirmation is alſo diſtinguiſnhed by his effects, for ſometimes 
it doth tend and ſerve to confirm and mike good à wrong- 
full and defeaftble eſtate, ot to make 2 conditisnall eſtate xbfo- 
. lute, And then it is ſaid to be conſir matis per ſicient. And ſome- 
times it doth tend and ſerve to increaſe and enlatge a rightfull e- 
ſtate, and ſo to paſſe an intereſt, And then it is called e ic 
creſceus. And fomertimes it doth tend and ſerve to diminiſh and a- 
bridge the ſervices whereby che tenant doth hold. And then it is 

called confirmatio diminuent. ö 
Dee The nature and work of this whete it doth find x foundation to 3. 
Hes work upon is, either to increaſe and enlarge the eſtate ofhim to 1 6 
1 Ke, whom it is made from leſſer to a greater, and to give him ſome nd” 
is, ge intereſt he had not before, or to corroborate and perfect the 
eſtate that was imperfeR before, or to change the quality of it 
from an eſtate upon condition to an abſolute eſtate or otherwiſe, 
for this a confirmation will doe. In ſome caſcs alſo it will extin- 
guiſh rights and titles of entry, But ic will not make an eſtate — 
dat is meerly voidzuor add, not take from an eſtate 2 deſcendible 5 
+ qualiry,and make a man capable of it 9 — 07 
4 or 
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| or + comtra. In ſome caſes alſo it wil leſſen and diminiſh rents or ſer- 
vices. But it cannot ne will change the nature of the ſervice into 

; ſome other kind of ſervice, nor increaſe it into a greater ſervice. 
4. Wherethe con- If a Biſhop, Dean, Archdeacon, Prebend, or the like, make any 
mation of ſome leaſe of the land they have in the right of their Biſhoprick, Deane- 
ns is need- ry, Archdeanery, or Prebendſhip not warranted by the Statute of 


| = confirmed by the Dean and Chapter by their common ſeal, and 
And bow it may if there be two Chapters it muſt be confirmed by them both, ot o- 
done. therwiſe it is not good. But if the leaſe bee ſuch a ſeaſe as is war- 
ranted by the Statutes, the Biſhop may make it without the con- 
firmation of the King, the Patron, and Founder of Biſhopricks, or 
the Dean and Chapter. And ſo alſo it ſeems of the reſt. And a-Cor- 
poration aggregate as Dean and Chapter, Maſter and Fellows, and 
the like,may grant without any confirmation of the Founder, and 
this grant will be good. If a Biſhop & c. grant an ancient office be- 
longing to his Biſhoprick,albcir it be bur tor the life of the grantee, 
yet it mult be confirmed by the Dean and Chapter, otherwiſe it is 
not good. If a Parſon or Vicas had made any leaſe for longer time 
then his owa liſe, it muſt have been confirmed by the Patron &Ocdi- 
nary. But at this day albeit it be confirmed by the Patron and Ordi- 
nary, yet the leaſe is good for no longer then during the Parſons 
ordinary reſidencie, except it be impropried. 

If tenant for life grant a rent-charge to 7 & and his heirs ; in this 
caſe he in reverſion muſt confirm it, ocherwiſe the grant of the 
rent will be good for no longer then the life of the tenant for life. 

Where 2 man hath an intereſt in any lands, tenements, rents, com- 
- mons, felons goods, or the like, by grant of any of the Kings of 
the Realm, he need not have the confirmation of any or of every 
ſucceeding King. Alſo it ſeems grants of Fairs, Markets, Wartens, 
and the like, made by one King, will be good in law againſt his ſuc- 
ceſſors without any confirmation. But all ſuch as have any judiciall 
or miniſteriall offices, commiſſions and authorities derived from the 
King, mult have the confirmation of every ſucceeding King, other- 
z Wiſe they may loſe them. Io | 
n every good confirmation tending to confirm an eſtate or al- 
ter the quality of it, theſe things muſt concur: 1. There muſt be a 
good confirmor, and a good confirmee, and a thing to be confir- 
med as in other grants, and the deed mult bee well ſealed &c. 
2. There muſt be a precedent rightfull or wrongfull eſtate in him 
to whom the confirmation is made in his own or in anothers right, 
or at leaſt he muſt have the poſſeſſion of the thing whereof the con- 
firmation is to be made that may be as a foundation for the. confir- 
mation to work upon. As if feoffce on condition make a ſeoffment 
over, and the feattor conſum his eſtate to him to whom the 2 
OH- 
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* feolfment is made and his heirs;rhis is a good confirmation to make 


his eſtate abſolute. And if leſſee for life make a fſeoſſment in ſee, or 
leaſe for years; and the firſt leſſor confirm this ſecond eſtate ; it 


:. ſcemsthisisa good confirmation. And ifone- diſſeiſe me of land, 


I may after confirm the eſtate of the diſſeiſor, or of his heir if he 
be dead, or of his feoffee if he have aliened it, and this will make 
tris eſtate good for ever: And if the diſſeiſor make a leaſe for life, 
or years of it; I may confirm the eſtate of the leſſee, and this will 


make it good for the time. And if one make a leaſe for life abſo- 


lute, or a feoffment in fee, or leaſe for life on condition, or be diſ- 


+ ſciſedof land, and the leſſee for life, feoffee, or diſſeiſot doth grant 


a tent out of the land in ſee, and the leſſor, feoffor,or diſſeiſee doth 
confirm the eſtate of thegrantce ; this doth make good the grant 


for ever. And ſo alſo if thetheire of a diſſeiſor that is in- by deſcent 


grant a rent-charge,and thediſſeiſee copfirmeth it; this is a good 


confirmation. Aud if an Infant make a leaſe for 20 years, and the 
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leſſer doth make a leaſe ro another for all or part of the time, and 
the infant at his full age doth confirm this ſecond leaſe;this is a good 
confirmation,znd doth perſect the leaſe, for it is a rule, That which 
I-may defeat by my entry, I may confirm by my deed. But if there 
be no precedent eſtate on which the confirmation may* work, or 
the eſtate be ſuch an eſtate as is meerly void; then is the confirma- 
tion void, and cannot take effect as a confirmation: as for example, 
If a man aſſign dower to x woman that hath nothing to do with it, 
or a Court that hath not power doth make leaſes by commiſſion,or 
an eſtate that was upon condition is avoided by entry, or a leſſee 
ſutrendet, ora diſſciſee enter upon a diſſeiſor, and afrerwards he 
that hath the rightfull eſtate confirm their eſtates ſo defeated and 
gone; theſe c ations art void: Debile fundamentum fallit opus. 
And a confirmation to him that hath nothing in the land is void. 
And hence it is that if one confirm all his eſtate that he hath gran- 
ted to another, when in truth he hath granted none at all; this is 
void. And ſo allo it is if there be an eſtate and no poſſeſſion: as if 
2 diſſeiſor make a leaſe for years to begin at - Michae/mas', and be- 
fore the day the diflciſee — the eſtate oſ the leſſee for 
years; it is ſaid this is not a good confirmation, ſed quare. 3. The 
confirmor muſt have ſuch an eſtate and property in the thing wher- 
of the confirmation is made as he may be thereby enabled to con- 
firm the eſtate of the confirmee, as the leſſors, feoffots, and diſſei- 
ſees in the caſcs before have, otherwiſe the confirmation is-void.. 
And therefore if the heir of the difleiſee during the like of the diſ- 
ſeiſer confirm to the diſſeiſor; this is no good confirmation to per- 
fect his eſtate, albeit the. diſſe iſee die & the right of the land deſcend 
to his heir afterwards. So if lands be given to A & I his wife & the 
heirs of their bodies iſſuing, the tema inder in fee ro A, & A levy a ſine 


with 


Inſant. 
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my of Confirmation. - .. C: 
with Proclamations and die, and ſhe within five yeares doth enter 
and claime, and after the conuſee doth confirme the eſtate 
made by the fitſt gift to the wife To have and to hold according to 
the ſame.; this confirmation is to no purpoſe. So if leſſce tor life 
make a leaſe for thirty yeares; and after he in reverſion and the 
leſſee for life leaſe for ſixty yeares; in this caſe he cannot confirme 
the leaſe for thirty yeares becauſe he hath granted ir before for ſix- 
ty yeares. And hence it is alſo that the confirmation by one Join- 
tenant of the eſtate of his companion worketh nothing, for their 
eſtates are equall, and each hath interclt in the whole land. And 
yet if one Jointenant confirme. the whole. land to his companion 
To have and to hold the land to him and his heices ; this ſhall a- 
mount to a Grant, and ſo will be good to paſſe his moity. And hence 
it is alſo, that if a man grant a rent charge out of his land to ano- 5 

ther for life, and then confirme his eſtate without any clauſe of di- 
ſtreſſe( ſor by a clauſe of diſtteſſe a grant oſ a n rent may be made) 
To have and to hold to him in fee fimple, or fee taile; that this is 
void, for the confirmor hath no tevetſion o the tent in him, 4. The 
precedent eſtate muſt continue untill the conficmation come, as in 
all the caſes of voidable eſtates made the confirmation mult be be- 
fore the eſtates be made void by entry & c. or otherwiſe the con- 
firmation will be void. And therefore, af leſſee for life ot yeares 
ſurrender, or the diſſeiſee enter upon, the diſſeiſor, and aſter the 
leſſor or the diſſeiſee confirme the eſtate of the leſſee or diſſeiſor; 
this confirmation comes too late. 5. The eſtate precedent and 
that which is to be confirmed muſt be lawfull and not prohibited 
by any a& of Parliament. And. therefore if a ſpirituall perſon, as 
Prebend, or the like make a leaſe not watranted by the Statutes; 
the confirmation of the Deane and Chapter will not help nor a- 
mend ir. And if tenant in taile make avoidable leaſe, and after 
confirme it himſelfe ; this is voidable ſtill. 6. There muſt be apt 
words — — in the deed or Inſtrument, And . 
that albeit the words Cenſirmavi, ratiſcaſſe & approbaſſe be the 
moſt ſignificant and proper words to make — 
ſuch as are made by other generall wards maꝝ make a good confix- 
mation. And therefore it is agreed, that a deed made by the words 
Dedi, Conceſſi, or Demiſi, may make a good confirmation. And 
therefore that if the diflciſee, coparcener, or lefler make a deed of 
the land by the word Dedi, or Canceſſi to the difleiſor, othet copar- 
cener, or leſſee for life, and deliver che deed ;! this is a good confir- 
mation without livery of ſeiſia. Alſo if a feofftment be made to 4 
to the uſe of B and his heires upon condition, and before the con- 
dition broken the feoffor and Z doe joine in the grant of a rent 
charge, and aſtet the condition is braken ; in this caſe the law doth 
interptet this a good grant from and a good confirmation of 
TT | the 
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- theſeoffor without any words of confirmation. So if tenant for 


life doe grant a rent to him in reverſion, and he by deed doth grant 
it to another and his heires in fee ; in this caſe the law doth con- 
{true this a good grant and a confirmation alſo. And in theſe caſes 
of confirmacions of eſtates, if it be by the diflciſee to the diſſeiſor, it 
is good without any words of heires, as if the diſſeiſee confirme: 
the eſtate of the diſſeiſor, or confirme the land unto him, and ſay 
not To him and his heites; this is an effectuall confirmation to him 
and bis heites for ever. And if a leſſee for life or a diſseiſor make a 
leaſe for life, or yeares, &c. and he in the reverſion, or the diſſeiſee 
confirme their eſtates, and not the land, and without any Habendum 
or limitation of cſtate;this is good for ſo long as the eſtates do con- 
tinue. But it is moſt ſafe alwayes to expreſſe the eſtate, i, to ſay 
To have and to hold the land to him and his heires, or for life &. 
as the agreement is. If leſsee for life grant a rent to one and his 
heires out of the land, and the leſsot doth confirme the eſtate, or 
this rent charge, this doth make the eſtate of the rent ſure. And ſo 
alſo if he doe confirme the rent, and ſay To have and to hold to 
him and his heires; this is a good confirmation. But if he confirm 
the rent, To have and to hold to him in fee, without naming his 
heires, hereby his eſtate is not bettered. 

che leſsor confirme the eſtate of his leſsee for liſe with this 
clauſe, To hold without impeachment of waſt ; this is a good con- 
firmation to change the quality of the eſtate ſo farre as to make it 
diſpuniſhable of waſt. So if the Lord paramount confirm the eſtate of 
the meſne with clauſe of acquitall. And ſo if lefſee for yeares, or 
for anothers life be without impeachment of waſt, and the lefſor 
confirme to him for his own life, and omit that clauſe ; hereby this 
priviledge is gone and the eſtate is become puniſhable for the waſt, 

This kind of confirmation Creſcens muſt have all the qualities 
of the former : and there muſt be alſo in this cafe a privity between 
the confirmor and the confirmee. And then it may enlarge the 
eſtate ofhim to whom it is made, as from an eſtate at wilt to an 
eſtate for yeares, or to a greater eſtate ; from an eſtate for yeares 
to an eſtate for life, or to a greater eſtate; from an eſtate for life to 
an eſtate in taile, or in fee; and from an eſtate taile to an eſtate in 
fees and theſe confirmations are good. But in all theſe kind of 
confirmations care muſt be had of the manner of penning them, 
and that in every ſuch deed there be a limitation of the eſtate. 5.Thas 
theſe words be inſerted To have and to hold the renements &c. to 
him and his heires, or to him and the heires of his body, or to him 
for terme of life, or yeares, as the agreement is ;. for if leſſee for life 
make a-kcaſe for yeares,. and then leſſee for life and he in reverſion» 
conficme the land To have and to hold to him for life, or to him 
and his heires ;. theſe words will make the eſtate to increaſe. Bus 
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if che confirmation be made to the leſſee for life or for yeares of L 
his terme or eſtate and not; of the land. As when he doth con- — 
firme his eſtate To have and to hold his eſtate to him and his heires, 
this doth not increaſe the eſtate. And yet if he confirme the land 
To have and to hold the land to him and his heires; this will 
increaſe the eſtate. Et ſic de ſimilibut. 

If the husband have an eſtate of land for liſe or yeares in the cone 
right of his wife, or to them both for life; and a confirmationto gi?” 
him alone, of his eſtate, or of the land To have and to hold the land L- Sea 
to him and his heires ; this is a good conveyance of the fee ſimple commu 
to him after the death of his wife. And if I let land to a woman . 
ſole for the terme of her life, who taketh a husband, and after I doe 
confirme the eſtate of the husband and wite To have and to hold 
ſor terme of their two lives; this is good, but it ſhall enure only to 
enlarge his eſtate for terme of his life if he ſurvive his wife. But if 
one leaſe to another for life, and after confirme the eſtate of the 
leflee to him and his wife for terme of their two lives ; this is void 
as to the wife. 

If one grant a rent-charge out of his lend for life, and after the lista 
grantor confirme the eſtate of the grantee in the rent without auß 
clauſe of diſtrefſe To have and to hold to him in fee (imple or fee 
taile; this confirmation is not effectuall to enlarge the eſtate. But 
if a man be ſeiſed of an old rent-· charge or rent - ſervice, and grant 
the ſame fitſt for life, and after confirme the eſtate of the grantee 
in fee ſimple, or fee taile ; this is good and will enlarge the eſtate 
accordingly. 

If tenant for life grant a rent out ofthe land to one and his heirs C47 
during the life of the leſſee for life, and after the leſſor confirme : 
the rent to the grantee and his heires ; it ſeems the eſtate is not 
hereby enlarged, but when the tenant for life doth die the tent 

This kind of confirmation may be made by the ſame words as Coliper 
the former, viz.by the words, Give, Grant, or Demiſe. But neither Fs es- 
of theſe may be made by the words, Surrender, Releaſe, Exchange, ===". 
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or the like, for theſe are peculiar words deſtined to a ſpeciall end , 
being proper and peculiar manner of conveyances, And yet if I 5 
that am a leffor do ſay to my leſſee for yeares by my deed, I will a 


that you ſhall hold the land for your life ; this is a good confirma · 
tion to increaſe the eſtate by this word volo only. So if I grant to 
— leſſee for yeares, that he ſhall hold the land for terme of his 0 
life; this without any other words is a good confirmation. 
3. To dm By a confirmation the Lord may confirme the eſtate of his tenant e 
Er abelage the Which holdeth by Knights ſervice to hold in Socage, or to hold for 33 
ſerrices, & a leſſe rent, ot to hold at common law where before he did hold in 
ancient demeſne, and ſuch a confirmation is good. But ſuch a con- 
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firmation as is to hold by new ſervices, asa roſe for money, or the 
like, is not good for that purpoſe. And in this caſe there mult be al- 
ſo a ous And therefore if there be Lord meſne and tenant, and 
the Lord confirme the eſtate of the tenant to hold by lſſe ſervices; 
this is void. And if the Lord confirme to his tenant after he is diſ- 
ſciſed before his entry, to hold by leſſe ſervices ; this is void. 

A confirmation may be by apt words incaſe of a leaſe for yeares 


ſor part of the time, but in caſe of a free hold it cannot be ſo, And 


ſo alſo it may extend to part of the thing before in eſtate. And there- 
fore if a difleiſor, tenant in taile, husband of the land he hath in 
the right of his wife, or leſſee for life make a leaſe for yeares, and 
the ditseiſce, iſsue in taile, wife, or leſsor make a confirmation of 
all the land for part of the time, or of part of the land for all the 
time; this confirmation is good, But if any ſuch perſon make a 
leaſe for life, gift in taile, &c. the diſseiſee cannot confirme part of 
the eſtate but he muſt confirme all. And therefore if he confirme 
his eſtate for one houre, it is a confirmation of the whole eſtate. And 
ſo alſo if he confirme the land to the diſseiſor himſelfe but one 
houre, one week, one yeare,or for his life, & c. this is a good confir- 
mation of the eſtate for ever. And if it be a leaſe for yeares that is 
confirmed tare muſt be had to the manner ofthe confirmation, for 
if the confirmation be of the eſtate or the terme for one houre ; this 
is a good confirmation for the whole time: and therefore the con- 
firmation muſt be had of the land To have and to hold for part of 
the terme; and being ſo made it may be good tor that time only 
and no longer. ' 

If I make a feoffment on condition and before the condition bro- 
ken I confirme the eſtate of the ſeoffee abſolutely; this will not ex- 
tinguiſh the condition. And yet if the condition be broken firlt ſo 
as my entry is lawfull ; in this caſe the confirmation will extinguiſh 
the condition, And if the feoffee make a feoftment over abſolutely 
to another, and I confirme the eſtate of the ſecond ſeoffee whether 
i be before or after the condition broken; by this the condition is 
diſcharged. f 

If the Lord conficme the eſtate of his renant in the tenements, or 
one that hach-a rent, common, or profit out of land confirme to 
the terretenant bis eſtate.; in theſe caſes notwithſtanding this con- 
fiemation the (igniory, rent, common, & c. doe continue, and this 
ſhall not enure to extinguiſh it. 

If the difsciſee and a ſtranger diſseiſe the heire of the diſteiſor. 
and the difseiſce confirme the eſtate of his companion ; this ſha 
not enute to extinguiſn the ſuſpended right of the diſseiſee, bur 
when the heire of the diſseiſot ſhall reenter it ſhall be revived. And 
if che grantee ofa rent charge and a ſtranger diſseiſe the tenant of 
the land, and the grantee confirme the eſtate of his companion; 


this 
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this ſhall-not enute to the rent ſuſpended to extin 
ter the teentty of the tenant the rent ſhall be revived. 


If a man hold his land of me by Knights ſeryice, rent, ſuit of court 


&c. and I conſirme his eſtate to hold of me by — ſervice only 
ſor all manner of ſervices and demands; in this caſe albeit this dot 
abridge the ſervice yet it ſhall not be cooſtrued to take away ward- 
(hip, reliefe, aid to mary my daughter and make my ſonne Knight 
and the like. 

If I have an eſtate in land for my life, and he in the reverſion doth 
confirme the eſtate to me and my wife for the terme ofour lives ; 
this ſhall enure only as a confirmation of my eſtate and not fo as to 
give any eſtate to my wife. But if Ihavea leaſe for life or yeares in 
right of my wile, and he in the reveriion doe confirme the eſtate to 
me and my wife To have and to hold to us for our lives; this ſhall 
enure not only to-confirme the eſtate but allo to create an eſtate to 
me after my wives death: And in the caſe of a leaſe for yeares it 
maketh our eſtate. joint, but in the caſe of a leaſe for life I Hall 
take by way of enlargement of eſtate for my life after my wives 
death. And if in this caſe the confirmation be to me and my wife 
To have and to hold the land to us two and our heires ; this ſhall 
enute to us in fee ſimple as Jointenants. If land be let to husband 
and wife To have and to hold the one moity to the husband for 
his life and the other moity to the wiſe for ber life, and the leſſot 
coafieme to them both their eſtate in the land To have and to 
bold ro them and their heires; in this caſe as to the one moity it 
doth enure only to the husband and his heires, but-as to the other 
moiry they ſhall be Jeintenants. And yet if ſucha leaſe for life be 
made to two men by ſeverall moities, and the:leflor confirme their 
eſtates in the land To have and to hold to them and their heires ; 
by this they are tenants in common of the inheritance, 

If the diſſeiſee confieme the eſtate of the difleifor To have and to 
hold to him and his heircs of his: body engendred, or To have and 
to hold to him for terme of his life ;. this ſhall enute to him as a fee 
fimple and ſhall confirme his eſtate forever, | 

If my diſſeiſor make a leaſe for life the remainder over in fee, and 
I confirme the eſtate of the tenant for life ; this ſhall not enure to, 
nor araile bim in temainder. And if the diſſeiſor make a gift in tail 
the remainder to the. right heires of the tenant in taile, and the 
diſſeiſee confirme the eſtate of the. tenant in taile; this ſhall not 
extend to the fee fimple, no more then if the diffeiſor make a gift 
in taile the remainder for life the remainder tothe right heires of 
the tenant in taile, and the difleifee. confirme the eſtate of the te- 
nant in taile; ſor this ſuall entend only to the eſtate taile, and not 
to the remainder for life or in fee.. Bur if the difſeiſee in the firft 
caſe confirme the eſtate of him in the remainder ; this ſhall enure 
to 
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A Confirmation. 
to and availe the tenant for life. And ſo if a diſſeiſor make a leaſe 
for life and keepe the reverfios, and after the diſſeiſee doth con- 


ſitme to the diſſeiſor; this ſhall enure to the tenant for life, And 


ſo if u diſſeiſor make a leaſe for life to 4 and B and the diſſeiſee 
confirme the eſtate of A; this ſhall enure to B and make his eſtate 

alſo in the other moity. And ſo if there be two diſſeiſors 
and the diſſeiſee confirme the eſtate of one of them without ſaying 
more; this ſhall enure to them both. But if the confirmation be 
of the land To have and to hold the land to one; in this caſe it 
may enute to him alone. So if a diſſeiſor enſeoffe A and ZF- and 
the heires of B and the diſſeiſee confirme the eſtate of B, albeit ic 
— yet this {hall enure to both and to the whote fee 

ple. a 

If a leaſe be made for life to A the remainder to B for life, and 
the leſſor confirmg..their eſtates in the land To have and to hold to 
them and their heires ; this ſhall enure as to the one moity to Ain 
fee afrerthe death of B, and as to the other moity in fee to B after 
the death of A. 

If hands be given to two men and the heires of their two bodies 
begotten and che donor doth confirme their eſtates in the land To 
have and to hold the land to them two and their heires ; it ſeems 
this ſhall enure to them as a joint eſtate for their lives and after for 
ſeverall Inheritances. 

If the leſſee for life, or the diſſeiſor doth make an abſolute leaſe 


for yeares, and he in the reverſion or the diſſeiſee doth conſitme 


the eſtate of the leſſee for yeares ; this makes the leaſe good for all 
the time, So if the diſleiſor makes a leaſe for life, and the diffeiſee 
doth confirme the eſtate of the leſſee for life ; this makes the eſtate 
good forthe life. And if he in reverſion confirme the eſtate of the 
termor but one hovure 3 this doth make it good for all the terme. 


And if an eſtate for like or in fee be -confirmed but for one houte; 
it is a good confirmation for all the eſtate. And if the diffciſce con- 


firme the eſtate of the diſſeiſor To have and to hold for one houre, 
yeare, or for liſe, or in taile; this is a good conſimation for ever 
and males his eſtate unavoidable. And yet ifthe diſſeiſee confirme 
the land Habendum the land for liſe, or in taile, &c. contra. 

If a voidable leaſe be made for forty yeares, and the leſſor con- 
firme the terme for twenty yeares; this is a good confirmation of 
the whole terme. But if he confirme the land for twenty yeares, it 
may be good for that tine only and no longer ; wherein as in di- 
vers other caſes before- bbſerve that the very words whereby the 
confirmation is made are much to be heeded, for Poli font plea. 

If tenant in taile or for life of land letteth it for yeares, and af- 
ter con firme the land to the le ſſee for yeares To have and to hold 


do the leſſee and his beites for everʒ by this the leſſee hath only an 


eſtate 
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2. Justuplex. 


eſtate ſor terme of the life of the tenant in taiſe or for life, and 
therein his leaſe for yeares is extinct. 12 
If tenant for life doth grant a rent to another and his heires du- 


ring the life ofthe tenant for life, and the leſſot confirme to the . 


grantee and his heires; this (ſhall be conſtrued to be an tſtate for 
life only add no enlargement of the eſtate. But if tenant Far life 
grant a tent- charge in tee, and the leſſor confirme it; this ſhall be 
conſtrued to be a confirmation of the fee ſimple. 

See more in Expoſition of Deeds cap. 5. in toto. And more alſo in the 
chapter of Releaſe, whereunto we ate now come in the next place. 


CHaP. XIX. 
* Of a Releaſe. 


Releaſe is the giving or diſcharging of the right or action 

which a man hath or may have or claime againſt another man 
or that which is his, Or it is the conveyance of a mans intereſt or 
right which he hath unto a thing to another that hath the poſſeſſion 
thereof or ſome eſtate therein, And this albeit it may be made by o- 
ther words, as Dedi, Conceſſi, or Renunciaſſe, or ſuch like, yet it is moſt 
commonly and properly made by theſe words Remiſiſſe, Relaxaſſe, 


& quietum clamaſſe, all which are much to one purpoſe, He that 


makes the releaſe is ſometimes called the releflor, and hee to 
whom it is made the releſſee. 


There are two kindes of releaſes like unto thoſe of confirmation, © 


viz. a releaſe expreſle or in deed, and that is a purpoſed releaſe, 
when the act done or deed made is intended a releaſe. And this is 
alwaies done by writing. And then it is defined by ſome to be an 


A Releaſe. Cap 


Ne 


Inſtrument whereby eſtates, rights, titles, actions, and other things , 


be ſomerimes extinguiſhed, ſomerimes transferred,ſomerimes abrid- 
ged, and ſometimes enlarged, which is after this manner. Noverint 
Ce. me A de Bremiſiſſe, relaxaſſe & omnino de me vel pro me I& he- 
red. meis quietum clamaſſe C de D totum jut, titulum & clamenm que 
habui, habeo vel quoviſmods in futuro habere potero de & in uno meſu- 
is cum pertingn F cc. And a releaſe implied or in law, and that 
is when the law by intendment and conſtruction and by way of con- 
ſequent doth make a releaſe of an act done to another purpoſe. And 
this is ſometimes by writing, and ſometimes without writing. Theſe 
releaſes alſo are ſometimes of a bare and taked right, and ſometimes 
of a tight accompanied with ſome eſtate or intereſt, And ſometimes 


they are of actions reall or in lands or tenements, and ſometimes of 


actions perſonall of or in goods or chatte lla, and ſometimes of acti- 


ons mixt partly in the realty and partly in the perſonalty. 
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| Arcleafe-is much of the nature of 4confirmation; for in fi The nature and | 
things they agree and produce the like effects. ——— — | 


is ſaid ſometimes to enure by way of Mitter le eſtate. i. by way ir gener all. 


of giving or transferring or enlargement of an eſtate or intereſt, 
ans S doth give ſome new intereſt or eſtate to him to whom 
it is made. And ſometimes it is ſaid to enure by way of mitter 
le eit only. Aby way of giving, transferring and diſcharging of a 
right title or entry unto him to whom it is made. And fo it doth 
ſometimes perfect an eſtate that was imperfeR and defeaſible 
before, and enute by way of entry and feoflement. And ſome- 
times alſo it doth enure to make a conditionall eſtate abſolute. 
And ſometimes alſo it doth worke and enure by way of extin- 
guiſhment · or diſcharge : And then alſo ſometimes it doth 
enure by way of diſcharge or | extinguiſhment as againſt all 
perſons, and ſo as that whereofall perſons may take advantage. 
And ſometimes it doth enure only as a diſcharge againſt ſome 
perſons only, and as to or againſt other — by way of 
Aitter le droit. And ſome of theſe in deed enure by way of 
extinguiſtiment, for that he to whom the releaſe is made can- 
not have the thing releaſed. And ſome of them have ſome 
quality of ſuch feleaſes and are ſaid to enure by way of extin- 
guiſhment, but in truth doe not, for that he to whom the re- 
leaſe is made may receive and take the thing releaſed. And in 
ſome caſes alſo a releaſe like a confirmation doth enure by way 
of abridgement, But a man cannot barre himſelfe hereby of 
a right that ſhall come to him hereafrer, And therefore it is 
held that theſe words uſed in releaſes [ qwe quovi/mods in futuro 
babere potero] are to no purpoſe. * 


Lands, tenements and hereditaments themſelves may be given 
and transferred by way of releaſe, and all rights and titles to 
lands may be given, barred and diſcharged by releaſe, and ſo 
alſo may rights and titles to goods and chattellis. Alſo all acti- 

, perſonall and mixt, may be given, diſcharged or extinct 
by releaſe ; for howſoever rights and titles of entry cannot 
be granted by act ofthe party, nor any action may be granted 
from one man to another by act of the law or the party, yet 
all theſe may be releaſed to the terretenant. And a right to a 
free hold or Inheritance, ſeigniory or rent i» preſents ot future 
may be releaſed five manner of waies, and the firſt three waies 
without any privity at all. 1. To the tenant of the free hold 
in deed or in law, 2, To him in the remainder. 3. To him 
in reverſion. The other two waies in. reſpect of privity wich- 
out any eſtate or right , 3 to vouchee, donor 
4 - 3 0 


Or not. And bow. 
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to dance after the donee hath diſcontinued. . 
Alſo conditions annexed to eſtates, powers of revocation of 
uſcs, warranties , COVERAnts, tenures, ſervices, rents, commons, 
and other profits to be taken out of lands may be diſcharged,ex- 
tinguiſhed & determined by releaſe to the tenant of the land xc. 
Alſo poſſibilities of land &c. if they be necre and common ©2124 
poſſibilities albeit they be not grantable over to —— ”* 
yet may they be releaſed to him that hath the preſent eſtate of % 
the land. And therefore if a man poſſeſſed of 3 terme deviſe it L 
to 4 for life, the remainder to B and bis beires males during C. 
the terme; in this caſe albeit I may not grant his intereſt over 1 
yet he may releaſe it to 4, And if A deviſe to I twenty pound C 
when he comes to the age of twenty foure years, and die ; in 9. 
this caſe Z after he is of the age of ewenty one yeats may releaſe 
this legacy. So 2 cavenant to doe x ſuture act may be releaſed 
beſorait be broken, And it ſeems alſo the conuſce of a Statute 
1 — may relcaſe to a feoſſee of part of the land 
and fo barre bimſcife of exexvtion ofthat land. And if I granc 
10 J & that if he doe ſucha thing he (hall have an annuity of 
twenty for his liſe ; in this caſe it ſeems 7 & may releaſe 
this beſone the condition be performed. And if I make i feoff- 
ment to 7 & to divers uſes with power to revoke it; I may te- 
leaſe this power to one that hath an eltace of free hold in poſſeſ- 
Gon, revertion or remainder in the land, And yet if I make a 
ſeoffment to7 S with proviſo that if B revoke that the uſes 
ſhallceaſe ; in this caſe B cannot releaſe this power, And 
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remote F 
—  — onne releaſe to 


"Tiſleiſor in the life time of his father; this releaſe is void, And 
ſo iſ the conuſee of a Statute teleaſe his right to the land of the 
— — Jodgemen 
inti to 2 Baile in nt 
— ye * Fr 
one promiſe to pay me tenne pound upon the ſurrender ; 
of my land to him, and that if he ſhall clit for above fifty f. K.“ 
that then he ſhall pay me tenne more, and I te- 
this to him bofoge he doe ſell i and before I do ſurrender; 
im this caſe this doth not vc leaſe che ſenond promile becauſe it 
is not releaſable. 
Alſo debes, legacies, and other duties may be releaſed and Sc 
diſcharged thereby before or afterchey become due. And there- 
fore a tent or annuity may be releaſed before the day of paiment. 
And ſo alſo may A debt due by obligation: Indgementa, Euecnti- 


LY 
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- Ifthe or duty grow by record the di 
chereof muſt be by record alſo. And if it grow by writing 
diſcharge and releaſe mult be by writing alſo. Aihil ff magis ra- cl.. 


noni conſent aneurs quam codem modo quodgae diſſolvere quo con- 

& 3s flatwm eft, And therefore a duty growing by a verball — 

F may in ſome caſes be releaſed by word without writing, But re- 
* gularly lands and tenements cannot be given, nor rights and ti- 
. tles to lands, and actions be diſcharged by releaſe without a deed 


in writing. 
A — that doth enure by way of mitt le eftate, mitter ls Conduioa. 
dreit, or extinguiſhment,may be made upon condition or with a Deſeiſance. 
deſeaſance, ſo as the condition or defeaſance be contained in 
the releaſe or delivered at the ſame time with it, for no defea- 
ſance made aftes can avoid the force of a releaſe made before, 
ny ee en — 
of is may be ſuſpended for a time. But a releaſe of a condition 
may not be made upon a condition, Nor may a releaſe of a chat 
tell be upon a condition ſub t, but it may be upon a con- 
R. dition precedent, * And t re if a man re leaſe a debt to a» 
Der nother upon condition that the re leſſor may have ſuch a debt 
dei d. Owing from à third perſon to the releſſeeʒthis is a good codition. 
bier 307. A releaſe of all actions may be made untill a time paſt, as un- 
* till the fitſt of Ay laſt, or untill che day of the date of the re- 
n leaſe; and this will diſcharge all actions till then and none aſter. 
Bat arckaſe cannot be made of a right or acdion fora part of 
an eſtate or for a time only,as for one year, or untill Micharimas 
next, or the like, for a releaſe of ſuch a thing for one day or for 
one hour is a releaſe of it for ever. And yer a man may releaſe his 
right in a part of the land. And therefore if a man be diſſeiſed of: 
two acres, he may releaſe his right in one of them and cater into 
the other acre, Alſo a releaſe in the nature of an acquitance may 
*. de oſ part of a debt. And therefore if one be bound jo an obli- * 6. What releaſes 
gation of foure hundred to pay two hundred pound at may be made of 
ich, and at Chriſtma: after the obligee by his deed re- lands or tene- 
leaſeth three hundred ninty pound parcell of the ſaid foure hun- ment. And what | 
dred pound; this is a good releaſe for ſs much and no more. 


* In good releaſe indeed howſoever it enure theſe thing — mph 
are tequiſce. 1. That there be a good teleſſor, and a good re- n_— 2 
, lefſee, and a thing to be releaſed. . 2. Thatthedecd be well ſex- e by i doth 
led, delivered &c. And if it tend and enure by way of en — F 
ment of eſtate, then theſe things are further re to paſſing of an 
die: he releaſe good. 1. He that doch make the releaſe mult have tar. 
ſuch an eſtate in himſelic as our of which ſuch an eſtate may be — 
derived and grantall vuithe relefe as is incended by the oeleaſs; dee 
| Y 2 oP hc 
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ms iſhe fave the reverſion in fee of lands, he may releaſe to a te- 
nant foryears and encreaſe his eſtate to an eſtate for life 
or in taile, or he may his whole ſee ſimple by the releaſe. 
But if there be leſſee for years rendring rent, and the reverſion is 
granted for life the remainder over in fee, and the grantee of the 
reverſion releaſe all his right to him in remainder, and then he 
in the remainder grant the reveiſion, and the tenant for life te- 
leaſe to the grantce alſo ; in this caſe it ſeems both theſe releaſes 
are void and cannot enure as releaſes, howbeit it may be if they 
gurrendtt. © have words of ſutrender in them they may enure as ſurrenders. 

So if there be leſſee for years,the remainder in taile,the remainder 79/8 | 
in fee, and the leſſee for years being a woman doth mary with B. N. ute; 
him in the remainder in fee, and he in remainder in taile releaſe *© 

— to him in remainder in fee; this is a void releaſe. So if tenant for 
” life releaſe to him in remainder in fee or in taile; it ſeems this is 
void and cannot enure as a releaſe. So if there be tenant for life, Li Ses. 
(bs the remainder in taile;the remainder in Nec and he in remainder Þiow 556 


in fee releaſe to the tenant for life; this will not increaſe his e- 7 u 
s s 


* 


8 


ſtate. And if the tenant in taile in this caſe releaſe to the tenant 
for life his eſtate ſhall be no longer increaſed hereby then for 
2. In reſpe&of the life of the tenant in taile, 2. He ro whom the releaſe is made Cooper 
the eftare of muſt have ſome eſtate in poſſeſſion in deed or in law, or in rever- ., Þ| 6 
| - 95 7 fion in deed, in his own or anothers right of the lands whereof ' 
wade, '® the releaſe is made to be as a foundation for the releaſe to ſtand 
; upon;zfor a releaſe which muſt enure to enlarge an eſtate cannot 
Work without a poſſeſſion joined with an eſtate. And therefore 
the relefſce mutt be leſſee for lifes. years; or tenant by Statute 
merchant, ſtaple, elegit, or as gardian in chivalry that doth hold 
the land over for the value, or at leaſt be muſt be tenant at will, 
And therefore if a man let his land to another for term of years LirS<e. 
to begin and after the leſſor or his heir doth releaſe to gf uf 
the leſlee (aſter his ente and being in poſſeſſion) all his right in Dier 4 
tte land; this is good to enlarge theeſtare accordingto the tim 
, ſer down in thereleaſe. but if the releaſe bo beforethe term begin, 
ot after the term begin and before the lefice have entred;;(how- 
ſoerer iſ any rent be reſerved on the leaſe it may enute and be 
good to extinguiſh that tent) yet it is not good to enlarge the 
aſtate. And yet it a tenant for 20. cats ia poſſeſſion make a leaſe 
to B for 10. years, and B enter and he in the reverſon releaſe to 
the firſt leſſat for yturs this is a good teleaſe ro enlarge the eſtate. 
So ia man matte n leaſe for years the:remainder for life or years 
and the firſt leſſeo duth enter; in chis caſe a releaſe to him in re- 
mainder is good to e thockate. Sd if I gtant the reverſion 
of my tenant ſor liſe to another for life ani after teleaſe to him 
and his heires; chis is a good releaſe ta enlattze ebe cſtate. 
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3 to the words of the releaſe, But if the caſe be ſo that a man 
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muſt be ſome ptivity in eſtate n 


ss ifa man mabe n leaſe for life or 
ſher tale a husband, and he in the 
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eo. a feme ſole; und 
and his heires ; this is a good releaſe to enla — 
is heires ; this is 2 releaſe to t e 


an eſtate in poſſeſſion of land, and he be now out of the poſſeſ- 
ſion ol it, and have bar a right only to it; or if he have a poſſeſſion 
only and no eſtate; or if he have neither eſtate nor poſſeſſion; 
in theſe caſes a releaſe made to ſuch a one will not availe to enlarge 
his eſtate. | 
And therefore if a man make a leaſe for life the remainder for 
life, and the ficlt leſſee dieth, and the leſſot releaſe to him in re- 


mainder for life, before his entry; this is a good releaſe to enlarge 


his eſtate,for be hath an eſtate of free hold in law capable of enlarge- 
ment by releaſe before entry. But if there be leſſee for life, the re- 
mainder for life, the remainder in tail, the remainder in fee, and the 
leſſee for life is diſſciſed, & during the poſſeſſion of the diffeifor he 
that — ht doth releaſe to one of them in the remainder; this is 
void. So if lands be given in taile or leaſed for life, and the donee 
or leſſee is diſſeiſed, and during the poſſeſſion of the diſſeifor the 


donor or leſſor doth releaſe all his right to che donee or leſſee; this 


is void and will not enlarge his cſtate, howbeit if there be any tent 
reſerved on the eſtate it will extinguiſh the tent. So if the tenant 
by the curteſie grant aver his eſtate, and after he in reverſion doth 
releaſe to the tenant by the curteſie; in this caſe his releaſe is void 
and will not enlarge his eſtate. So if an Infant make a leaſe for 
life; and the leſſee eth the eſtate over with warranty, and the 
Infant at full oth bring a Dam fit infra atem, and the te- 
nant doth the grantor, who doth enter into the warranty, 
and the demandant being the Infant doth releaſe to him and his 
beires; this will not enlarge his eſtate, for in truth he had no eſtate 
before, and that which is not cannot be enlarged. And iſ leſſee 
forlife or yeares, releaſe to him in temaindet or reverfion ; this 


cannot be good as a releaſe , howbeir if there be apt words it 


amount to a Surrender. And if a man have only an occupa- 
tion of land as tenant at ſufferance, as when a leſſee for yeares 
doth hold over his terme, or the like; no releaſe to him can work 


. ſo there 


nn * 
and the like as in che cafes before, between him in reverſion and 
the leſſee for life or tenant by Statute Merchant or Staple or 
by Elegit or Gardian in Chivalry that keepeth the land for the va 


the tenant for life doe joine t aud releaſe to the leſſee for 

yeares ; this is = good re to enlarge the eſtate. 50 if he Lade. 

in reverſion releaſe to the husband that hath an eſtate in the ritt 

of his wife. only for life or yeares ; this is à good relcaſe. f So if f bir. 

leſſee for yeares make a leaſe of the land bur for part of the terme, 

the privity continueth ſtill, and therefore x releaſe to him is good 

to calacge the eſtate. Bar if he aſſigne over all the terme then the 

privity is gone, and therefore a releaſe made to him afcerwards is 

void: And then a releaſe made to the aſſignee of the terme is good 

to enlarge the eſtate. And if a diſſeiſor make a leaſe for life or P 

yeares, and after he and the diſſeiſee joine together to make a re- Ig, 

leaſe to the leſſee for life or ; this is a good releaſe to en- 5:8. 

large the eſtate. But if the diflciſor in this caſe. make a leaſe for life 

oryearcs, and the diſſeiſee or he that hath right releaſe to the te» 

nant for life or yeares; in this caſe the releaſe is void for want of 

Er Aud if there be leſſee for yeates the remainder ſot life, and co 
in reverſion releuſe to the leſſect for yeares or him in remainder 

for life and his heires all his right; this is a good releaſe to wark 

an enlargement of eſtate, So if one make a teaſe for like, and grant 

the reverſion for life, and then the leſſor doth releaſe to the gran- 

tee ofthe reverſion and his heites; this is a good releaſe to enlar 

the eſtate of the grantee, and here is privity enough. H. 4 be do Re 

tenant for liſe, the remainder to B in taile, the emainder to c 

ſor liſe, the remainder to A in fre, and 4 die, and his heire doth 

releaſe all his right to B being in poſſeſſion 4 this is a good re- 

leaſe and gives the fee ſimple. . 

Burif make a leaſe ro B forlife, and the leſſee maketh a leaſe coupe 
for yeares; andafeer 4 inthe life time of the tenant for liſe ma- 1 4 
kech a releaſe to the leflec for yeares ; this releaſe is void and will 5:6. 
not enlarge his eſtate for want of privity. & if a man mate alcaic 
for twenty yeares, and rhe le ſſee make a leaſe. for tenne yeares, and 
the firſt leſſor doch releaſe to the ſecond: leſſee and his heires ; chi 
releaſe ĩs void. Solfo if the donee in taile make a leaſe for his own 
kfe und the donor releaſe to the leſſee and hi heires; this releaſe 
is void. So alſo if te donee in taile make a leaſe for his owne life, 
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lane. And if tenant for life leaſe for yeares,and he in the reverſion and. Plon,;,,, | 
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| eftatethere in ſome caſes there needs not any words of inhericance, 


* ; | | . 3 * 


nants infee and they make a leaſe for life, and aſter two efthem 
releaſe all cheir in the land to the third; this is a good teleaſe. 
Soif one make a for life to another, and afcer the grant the 
reverſion to ſeven and the tenant for life doth atturn, and after 
four of the ſeven releaſe all their right to the other three and after 
one of the three releaſe to the other two; theſe ate good releaſes. 
So if a leaſe for yeares be made to two, to begin at a day to come, 
a releaſe by one of them to the other is good to give all the terme 
and all the land to the releſfsee. But it ſeems one tenant in common 
cannot releafe to another tenant in common. 


be fourth thing that is required in ſuch a releaſe is ſufficient 


words in law not only to make a releaſe, (which is required in all 
releaſes) but alſo to raife and create a new eſtate. For this therefore 
know that all releaſes (of what kind ſoevet) are commonly made 
by theſe words, Rewifſſe,Relaxaſſe,& quietum clamaſſe, ax being the 
moſ ancient and ſignificant words for this purpoſe, And a 
theſe the word Releaſe is the molt effectuall word, as that which 
doth include the other two, and as that which is the proper and 
liar word for this kind of conveyance. But there are other 
words alſo by which a releaſe may be made, as Rennwciare, Acqui- 
etare, & c. And therefore it is held that if one have common in a» 
nothets land, and he by deed releaſe it to him thus: Renwntio Comm 
nian means Oc. this isa good releaſe. And if the leſſor doe but 
grant to his leſſee for life that he ſhall be diſcharged of the rent; 
this is a good releafe of the rent. And it is a rule, That by what 
words a debt or duty may be created. by words of a contrary ſig 
nification it may be releaſed. And therefore if one doe knowledge 
himſeife to be ſatisfied and diſcharged a debt, this is a good releaſe 
of the debt. And for words to raiſe the eſtate it is uſuall and moſt 
ſafe to ſpecific in the deed what eſtate he to whom the releaſe is 
made ſhall have; and in moſt caſes this is needfall : for it is gene- 
rally true. That hen a releaſe doth enure by way of enlargment of 
eſtate no inheritance in fee ſimple or fee taile can paſſe without ape 
words of inheritance, And therefore if I make a leaſe of land to 
another for his life, and after I releaſe to him all my right without 
more ſaying in the releaſe ; hereby his eſtate is not enlarged. 
But if I releaſe to him and his heires ; by this he hath a fee ſimple. 
And if I releaſe to him and the heires of his body; by this he bath 
an eſtate taile. Bur where a releaſe worketh by way ofwitter le 


2s in caſts where releaſes are made between Jointenants or c- 
„as where a joint eſtate is made to the husband and wiſe 
and à third perſon and their heires, and the third perſon doth 

| — releaſe 


al. 

1. Inreſpect of 
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So if there be three Jointenants, and one of them doth releafe 
to one of the other two; in all theſe and ſuch like caſes there 
needs not any limitation of the eſtate, for the releaſe is good with- 
out it. | 

In every good releaſe in deed that doth tend and enure to give 
diſcharge or extinguiſh any right or title of lands it is alſo further 
requiſite, 

5 That he that doth make it hath at the time of the releaſe made 
ſome right or title to releaſe. As where one doth diſſeiſe me of 
land, and I releaſe to him all my right in the land; this isa good 
releaſe. So if one diſſeiſe my tenant for life, and | (being the 
next in remainder or reverſion in fee) do releaſe to him that did 
make the diſſeiſia; this is a good releaſe, So if the husband make 
2 leaſe for life, and then take a wiſe and dieth, and the wife re- 
leaſe her dower to him in reverſion.; this is a good releaſe, And 
ſo alſo if after the mariage a man make a leaſe for life the remain- 
der in fee, and ſhee releaſe all her tight to him in remainder in fee 
or to him in reverſion ; this is a good releaſe and will barre her 
for ever, 

And therefore if the Releſfor have only poſſibility of a right, 
or a right happen to come to him after the releaſe ; this is not 
ſufficient to make the releaſe good. And therefore if the father 
be diſsciſed, and the ſon before his fathers death releaſe all his 
right to the diſseiſor, and after the farther dieth, ſo that the right 
doth deſcend ; this is no good releaſe to bar the Releſſor of his 
right. So if there be grandfather, father and ſon, and the father 
difleiſe the grandfather, and make a feoffement, and the ſon re- 
leaſe in the lite time of his father, and after the father and grandfa- 
ther die; this releaſe in this caſe will not bar him. So it a leaſe 
be made for life, the remainder to the right heirs of 7 S, and the leſ- 
ſee is diſseiſed, and the eldeſt ſon of I & living, his father doth releaſe 
to the diffeiſor;this releaſe is void. So if the conuſee of a ſtatute 
&c. doe releaſe to the conuſor all his right in the land; this is void 
and he may ſuc execution after notwithſtanding. Or if the Releflor 
ve only a power, this is not ſufficient to make the releaſe- good. 
And therefore if a man by his will deviſe that his exceutors ſhall ſell 
bis land, and dieth, and the executors releaſe all their right and 
title in the land to the heir; this releaſe is void. | 
21 In all caſes of a releaſe of a bare right of afrechold in lands 
orxcnements,. he to whom the releaſe is made muſt at the time of 
the making thereof in any caſe have the freehold in deed ot in-law 
in poſſeſſion or ſome ſtare in remainder or reverſion in deed (and 

not in tight only) in fee ſimple, ſi etail, or for-life of the — 
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releaſe all his right to the hoxband alone, or tothe wife alone. 
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. 1 2 Ne. 
. "whereof the releaſe is made; for rights of entry; and ations ,” 
and the like, are not to be transferred to ſtrangers, but are thus 
to be teleaſed, and ſuch releaſes ite good. As if the diſſeiſee re- 
leaſe to the diſſeiſot himſelf who hath the freehold in deed, or to 
the heir bf the diſſeiſor before his entry, who hath the freehold 
in law, or to the leſſee for life of the diſſeiſor; theſe releaſes are 
ood: Soita diſseiſor make s leaſe to A and his heirs during the 
ife of B, and 4 die, and the difceſee releaſe to his heir before 
e bis entry; this is a good releaſe, So if a fine ſer connſance 
16, ade droit came ceo ce or —— de droit n ( which is a 
1 Ffeoffment onrecord) be levied; or ii tenant for life by agreement 
Me of him in the reverſion ſurtender to him in the reverſion , or if a 
der on. man doc bargain and fell his land by deed indented and inrolled,or 
uſes are raiſed by covenant” on good conſiderations ; in all theſe 
caſes the conuſee, him in revetſion, bargainee, and — que uſe, 
have a frechold in law in them before entry. And therefore a re- 
teaſe to them of the right of the land by him that hath it is good, 
and will bar the Releſsor. But otherwiſe it is in caſes of Exchange, 
Partition, or upon Livery within the view, for in theſe caſesno re- 
| leaſe is good untill an actuall entty made, for till then they have 
la$8-449 neither freehold in right nor law. So if a diſseiſor make a gift 
o in tail, or leaſe for life or years of the land, and keep the rever: - 
s, ſion, and then the diſseiſee or his heir releaſe to the diſseiſor all 
de his tight; this is a good releaſe to bar his right for ever. So if 
lags the heir of the diſzeifor be diſſeiſed, and the firſt difſeiſee doe af- 
45,456, ter teleaſe to him all his right; this is a good releaſe to bar him. 
So if a donee in tail diſcontinue in fee , and the doner releaſe to 
the diſcontinuee and die; this is a good releaſe againſt the donor, | 
So if the donee in tail be diſseiſed, and after the donor releaſe to EE OI 
the donee all his right: this is good, but in this caſe nothing of | 
the reverſion will paſſe by the releaſe, for the donee had then no- 
thing but a right. But if any rent be reſerved on the eſtate rail; 
the cent is gone by the. releaſe, So if-a leaſe be made to one for 
life rendring rent, and theteſsce is diſseiſed, and the leſsor releaſe 
to the leſsee and. his heirs all his right; in this caſe albeit the rent 
be extinct, yet nothing of the right of the reverſion doth paſſe. And 
yet if a woman that hath right of dower releaſe to the guardian in 
| Chivalry :- this is a good releaſe, and her right or title of dower is 
gone. But if a difceiſor make a leaſe for years, and the diſsciſee 
teleaſe to the leſsee for years ; this releaſe is void becauſe he hath 
no frechold. But ihe make a leaſe for life, and the diſseiſee re- 
leaſe to-thelefsre for life 3 this is a good ' releaſe, So alſo a re- 
leaſe to the diſʒeiſor aſter the leaf&for years made is good; And 
if leſsce for years be ouſted, and be in the reverſion diſseiſed, and 
the 
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b 3. In reſpe& of 
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the diſsciſor make 2 leaſe for years , 304 the ſiaſt leſset releaſe: to 
him; this is a good. Alſo in ſome caſes 8 releaſe made to 
one that hach neither frochold in deed. nor freehold in law, is 

when he hath an eſtate in tevetſon or remainder, as in the cafe be- 
fore, where a releaſe is made by the diſſeiſee to the diſſeiſor after 
he bath made an eſtate for life. So if the demandant in arealt acti- 


on releaſe to the tenant that comes in by receipt upon a prayer 


of aid or voucher upon a warranty; this is good. And yet if it 
be before the receipt, or entry into the warranty , or it be by any 
2 beſides the demandant, —— — _ — 2 _-_ 

ion alien hangiag e 4 again him, r 
alienation the plainciff relea T% ight ia the land to him, ' this 
is a good teleaſe. So if a difſcifor make | > leaſe for life , the re- 
mainder to another for life, the remainder-to a third in taile, the 
remainder to a fourth in fees and the diſſeiſet releaſe to either of 
them in remainder; this is a gaod teleaſe. But if in this caſe te- 
nant for life be diſſeiſed, and aſter he chat hath cight (the poſſeſſi- 
on being in the diſſeiſot) doth releaſt to either of them in remain- 
der; this is a void releaſe, But in all the caſes ofa releaſe of a bare 
right co him that bath an eſtate of a freehold in deed or in law, pe- 
netally there needs no — to make the releaſe good : as in the 
caſes before of a relea — to the tenant ſor lite of the diſſeiſor, 
and them that follow, Fot if tenant for life make a leaſe to another 
for life of the leſſee, the remainder over in fee, and the firſt leſſor re- 
leaſe al his right to him to whom the tenant made the leaſe for life; 
this is a good releaſe and a perpetuall bar, albeit the relcaſe be not 
to him and his heirs. And ſo it is incaſe of a reverſion. 

If leſſee for years be ouſted, and he in the reverſion diſſeiſed, and 
the diſſeiſor make a leaſe for years,and the leſſee that is ouſted doth 
releaſe to the leſſee of the difleifor ; this is a good releaſe. And 
yet if the diſſeiſee doe releaſe to the leſſee for yearvof the diſſeiſdr 
this is void. at M1 | 

If leflee for a thouſand years be ouſted by the ſeſſor, and he make 
a leaſe for two years, and the leffee fora thouſand years releaſe un- 
to him; this is a good releaſe. . But if a leflor diſſeiſe his leſſee for 
hfc, and make a leaſe for a thouſand years, and the leſſee for life 
releaſe to this leſſee of a thouſand years; this releaſe is void. 

If one be diflciſed, and afrex another doth diſſeiſe Nm, and the 
diſſeiſee releaſe to the laſt diſſeiſot; this is a good teleaſe. So if 4 
diſleiſe B who infeoffeth C with wa Who iaſeoffeth D with 


rranty 
| warranty, and E diſſeiſeth D to whom ¶ che firſt difleiſce relea- 


ſech ; this is a good releaſe, and dothdefear all che fnictn eſtates 
and warranties. So if my diſſeiſor leaie fur lite, and the leſſee for 
life alien in fee, and I teleaſe to the aliende ull my right Ne. this is 
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weleaſe and Will bare & 
2 and 


F 1 in this caſe 


the firſt diſsciſor — 0 the ſecond. 80 if my diſseiſot in 
the taſe aborcſaid make a leaſe for liſe, and the leſſee for lite auketh 
2 feoffment to two, and I zelcaſe to one of the ſcuſſers ; this is a 
good releaſe and will har me and my diſseiſor alſe:$0 if tenape for 
life let the land to another for the life of the jeſſee, the remainder 
to another in fee, and the leffor releaſe to his tenant for life; this 
is agood releaſe. 

If one that hath a ſon within age be difseiſed and die, and che 
difsciſor die ſeiſed, and the landdefcend to his heir, — 
abate, to whom che ſon when he comes of age doth releaſe; 
isa good releaſe, So if one be diſſeiſed by an infant which doth 
alien in ſee; and the alience die ſeiſed, and his heit entreth. the 
diſſeiſot being withia age , and che Giſteiſee releaſe to the heir of 
the alience. this is a good releaſe. Bur where an inheritance or 
an eſtate for life is releaſed to one that is but tenant for years, the 
rekeafe is:qar good withourprivity, And therefore if tenant for 
life or in fee teleaſe to the leſſee for years of his diſsciſor; this is 
nat good. But the releaſe of a term of years to the leſſee for years 
of him that dork eject him is good cnoogh without privity, as in the 


f eiſe betore. ; 


But here note that iti eaſes of a void releaſe of 2 right to an in- 
heritance or ſrechold, where thete is a warranty contained in the 
deed, the warranty may be and be uſed by way of reburcer, 
albeit the peleaſe!be void. As if che fon of the dilsriſee releaſe with 
warranty in the liſe time of his father, or there be grandfather, fa- 
ther and fon, and the father diſeiſe the — and make a 
leaſe with warranty and die; in both theſe caſes albeit the fort be 
not barred by the releaſe, yet be isbarred by the warranty, 

4. Such — as will make a good releaſe in the caſes of elen- 
ſes chat enure by way of enlargement of eſtate will make a good 
releaſe in theſe caſes. And note chat this kinde of releaſe. is 


- without any lamitation or ſpecifying. of the eſtate, ſot by a releaſe 


of all a mans right without ſaying To have and to hold to him and 
his hem. ina che ' caſes betore , he thut makes the releaſe. is 
for ever, for if I be ſeiſed ofan eſtate infec 


wrong, and he that hath 2 releaſe y Aldeir 4 it be leid a — * 
2 . yet a Dre 72 rDee 
2200 10 1 8 
there be Losd and revave j u che Lord elend ab who tense Obe ge 
alin gx cath he ory") ovali his what he Ofa fegt 
hand c. chis is 4 god wheade to ſeigni- — 


by And whar ft 


Warranty. 


4. In 
the — | 
whereby it is 
made, 
* 7. What Re 
ſes may ber 
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ory”: Andin thiscale there nevi noneddicofinberitance er limq- 


tation, for by releaſe of all the tight in the ſcignioty; the ſame is 
extinct for ever, without ſaying |. co him and his beirs J. And yer 
in this caſe the Lord may by apt words releaſe his ſeignioty to the 
tenant only in tail, or for life, and it ſhall be good ſo long. But 
ifa Lord grant to his tenant that he ſhall doe his ſuit to another 
Manor of the Lords, or that the tenant ſhall give him yearly twelve 
pence for his ſuit ; this grant will not extinguiſh and determine 
the ſervĩces ot tenure. - | 

If there be Lord and tenant, and the tenant be diſteiſed, and 
after the Lord releaſe all his right &c. to the tenant ; by this re- 
leaſe the ſervice or feigniory.is extinct, for albeit a right regularly 
cannot be releaſed to him that hath but a bare right, yer a ſeig- 
niory may be releaſed and extinct to him that hath but a bare tight 
in the land. But if che tenant make a feoſfment in fee, and then 
the Lord releaſe all his right & c. to the tenants this is not good to 


extinguiſh the ſeigniory ot ſervices, but ĩt will diſcharge all the ar- 


If a tent · charge, common of paſture, or any other profit ap- 


prender be iſſuing out of my land, and he that hath it doth releaſe 


it to me; this is a good releaſe and will extinguiſh it. But if I be 
diſseiſed of the lad, and have but a right at che time ofthe releaſe 
made: the releaſe is not good, as it is in the caſe of a rent-fervice 
and a ſcigniory. Bur if lands be given to me in tail, or for life ren- 
dring rent, and I be diſſeiſed, and after the donor releaſe to me 
all his right in the land; this is a good releaſe and ſhall extinguiſh 
the rent. So if in this caſe where Iam tenant in tail and I make a 
feoffment in fee rendring rent, and after I releaſe to the feoffee ; 
this is a good releaſe and hereby the rent is extinct. And if two 
coparceners be of a rent, and one of them take the terretenant to 
husband, and after either of them releaſe ; theſe releaſes will be 


If one diſſeiſe me of land, and then grant 2 rent · charge out of 
the land, and I reciting the ſame — releaſe to the grantee; this . 


releaſe it feems is good, and will 
ſhall not be able to avoid it, N 
If cwo have the grant of the next advawſon ox avoidance of a 
Church ; before it be void one of them may releaſe to the other, 
but aſterward they:cannor, t. 1 46% 2d ba. 
If A make feoſſment in fees gift in tail, leaſe for liſe or yeats to 
B on condition that upon ſuch a contingent it ſhall be void; in this 
.,, caſe may before the, candition broken releaſe. all his right in the 
| e the condition to and this will be goog. to; make 


me ſo as after my recntry I 


the eſtate abſolute and to diſcharge the condition. So if 4. froffce 


on 
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457. Con. 
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C — for life, and after the 


G_ the condition. So if a copyholder ſurrender to the uſe 
of anothrr on condition, and this is preſented to be without 
condition, and after the furrendror doth releaſe to him to 
whoſe uſe the ſurrender was made all his right &e. this is a good 
releaſe and doth extinguiſh the condition. But if a diſſeiſor make 
a feoffment on condition, and the diſſeiſee releaſe to the ſeoffee 
on condition; howſoever this doth bar the right of the diſsei- 
ſee, yet it doth not diſcharge the condition. 
». Gait Where a power or authority is ſuch that doth reſpect the be- 
„  nefitofthereleflor , as in the uſuall caſes of power of revocati- 
on of uſes, when the feoffor &c. hath power to alter, change, 
determine or revokethe uſes being intended for his benefit, and 
ke releaſe to any one that hath a freehold in poſſeſſion, reverſion, 
or remainder, by the former limitation : this is a good releaſe 
and doth extinguith the power and make the eſtates that were 
before defeaſible abſolute, and it doth ſeclude him from any 
power of alteration or revocation. But if the power be colla- 
h terall, or to the uſe ofa ſtranger, and nothing to the benefit of 
. him that makes the releaſe : as if 4 make a feoffment to B to 
i divers uſes, — that B ſhall revoke the uſes, and B releaſe 
2 to any one of chem that hath a uſe, this doth not extinguiſh the 
* power, as in caſe where the power is given to A, and A doth re- 
kaſe it. 

If a feoffment be made with warranty, and the feoffee releaſe 
the warranty; this doth extinct it. And ſo it is of other war- 
ranties. But if tenant in tail releaſe the warranty. annexed to 
his eſtate tail, this doth not extinguiſh this warranty. 

Ihe. Re- Any man may releaſe any debt or duty due to hjmſelf. Alſo 
1 8.79.29, à man may diſcharge or releaſe any thing due, or any wrong 


- 


©.5.27, done to his wife before or after the mariage. And therefore if © 


a treſpaſſe were done, or a promiſe were made to my wife be- 
X fore the mariage; I may at any time during the mariage releaſe 
this, So if any wrong be done, or obligation, ſtatute, or pro- 
miſe made to her alone, or to her and me together at any time 


f during the mariage ; I alone may releaſe and diſcharge this. And 

| if my wife be an executrix to any other man, I may releaſe any 
debt or. duty due to the teſtator. 

4 al- And if a legacy be given to a woman ſole to be paid at A- 

< R_ chaclmas next, and I mary with her, and I releale the legacy 


| before the day: it ſeems by this the legacy is gone. 
n An ia ſaat executot may releaſe a debt duly paid unto him of 
the teſtators debt. But if he releaſe. that which he doth not te- 


ſeoffor releaſe to the donee or leſſee; this is a good releaſe to 


ceive, 


d 33 - n 
. 


Ofa power of re- 
votation. : 


Infant. 


2. In reſpe& of 


Of ations. 


ceive, it is a void releaſe. And regularly the releaſe of in in- 


- the ſcigniory. 
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fant is void, * 
An executor before probate of the Will may releaſe a debt or 9% 
duty due to the teſtator; and chis releaſe is good to bat him. 
A furure or contingent promiſe may be releaſed and diſchar- Trin-14 Ja, 
ged before the contingent — A debt on an obligation, 
the day of payment as well 


ot rent may alſo be releaſ 
as after, but not by the ſame words. And therefore if one pro- 

miſe to 7 $ that upon the ſurrendet of 7 & he will pay him an 
hundred & ten pound,and after the promiſe and before the ſur- 
render he releaſe this debt; this doth diſcharge the debt. Bur if 

the promiſe be that if che ſutrendree ſhall ſell the land, and ſhall 

have five hundred pound , that then he ſhall pay to the ſarren- 

dror an hundred pound more, and the ror before ſale 

releaſe this ſum ; this is no diſcharge of it. And yet a releaſe of 

the promiſe is a diſcharge of it. And if A promiſe to me that if H. 4 l 
J doe not pay to me an hundred pound 1 Offebris, that hee 33 
doth owe me, that A will pay me the hundred dq 1* Ne- Heirs 
vembri, and I 10® Septembru releaſe to him this r all a&i- 

ons & demands; in this cafe this releaſe is not good to diſcharge 

this _ But by a releaſe of the promiſe, the ſame is diſ- 

charge 5 

It a man teleaſe to another all actions, and doe not ſay fur- Nadel 
ther which he hath againſt him; this is as good a releaſe asif ** 
theſe words were inſerted, Quod neceſſario ſubimtelligitur non 
deeft. * 

2 all theſe releaſes muſt be made by apt words; and ſuch as cos g 
law ſhall judge ſufficient for that purpoſe. 

And in all theſe cafes care muſt be had there be no miſtake, Bo Ace 
for miſtakes will make releaſes and confirmations void as well 54. 
as other grants. And therefore if Amakea releaſe to I in this 
manner: Noveritis Cc. me A ue B remifiſſe cc. Bt attio- a 
#85 qua idem B habet verſus A, whereas it ſhould be u idem 
A habet verſus Z; this releaſe is void. 


If chere be Lord and tenant, and the Lord purchaſe the te- Co. fige 8 
nancy; by this means the ſervices are and extin& ian 
law. And if the Lord diſſeiſe his tenant, and make a feoff- 
ment in fee by deed or without deed ; this is a releaſe in law of 


Cow » — 


ww © =» ag a 


If a diſſeiſee diſſciſe the heir of the diſſeiſor, and make a feoff. Co: dew 
ment with or without a deed ; this is a releaſc in fee in law of 
the right. And if he make a leaſe for life, this is a releaſe in law 
ol the right ſo long as the leaſe doch laſt. | * 


„ 


e 1 

If a creditor, as an obl igee, or the like, make « debtor , 2s the 

obligor &c. his executor; by this means the action is releaſed by 

| aRtoflaw, and yet the duty remains till, for the executor may 
xetain ſo much of che goods of the teſtator. And if the creditor 
be a woman, and ſhe mary with the debtor ; by this the debt 
is releaſed in law, And if there be two obligees or debtces, and 
one of them being a woman, is maried to the obligor ; this is 
2 releaſe in law of the debt, albeit che creditor be an infant. 

But if there be a woman executrix to the debtee, and the take 
the debtor to husband; this is no releaſe in law. 

And if an obligor be made adminiſtrator of the goods and 
chattels oi che obligee; this is Bo releaſe in law. 


Where divers join in any ſuit or action to recover any perſo- 
nall thing of which they are to have the joint benefit or intereſt 
when the law doth not compell them to join, there the releaſe of 
one of them (hall bar all the reſt. And therefore if two men join 
in an action of debt, creſpaſſe), or the like, and one of them a- 
lone doth releaſe to the defendant ; this is a barte to the other 
plaintiffs alſo. Ss if a ſtatute or an obligation be made to two 
or more, and one of chem releaſe it tothe eonuſor or obligor ; 
this is a diſcharge of the whole duty, and 2 bar tothe reſt, ſo 
that they can make no uſe of the ſtatute or obligation, But if 
divers be charged in any action, and they for the diſcharge of 
themſelves only join in a ſuit or action, where alſo they can doe 
no otherwiſe being compelled by law to join; in this caſe the 
þ releaſe of one of them ſhall not hurt the others. And thetefore 
if divers join in a writ of Error, Attaint, or Audita querela, and 
one of them releaſe to the defendant in the writ ; this will not 
bar the reſt oſ their remedy , but they may goe on in their ſuic 
notwithſtanding. : | 
there be two or morceexconorsand one of them alone re- 
leaſe a debt or duty to the teſtatot before judgement had in a 
ſuit bad by all che execurors againſt the debtor, this will bar all 
the reſt, But otherwiſe it ſeems it is after judgement had. 


ar Ifa unt of ward bebrought by two, and one. of them releaſe; 
. this ſhall not bar his companion, but (hall enure to bis bene f, 
4% bederchy de ſhall barg che whole ward. 


A releaſe wade to the tenaat in tail, or for life of the right 
to the land, (hall avail and enute to him that hath-a reverſi- 
on or temainder in deed. And ſo & converſo; A releaſe made to 


cedent. As if a diſſeiſot mae 2 leaſe for like » and 


a remainder or xevedion will avail and <nuce to 
the benefic. of him that hath the eſtate tail ſor life, or years pre- 


e- 


Of a right of 
— 


Executor, 


9. The force and 


virtue of it. And 


bow it (hall enure 
and be conſtrued 
and taken. 

1. In reſpect of 


the perſõs. And 
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for life, the remainder in tail, the remainder in fee; and the diſ- 


this ſhall not enure to the other. But if they doc my, ++ 
e 


releaſe to the tenant for Ile; his ſhallennre to the diſeiſor. 
So if he or i tenant for life make a leaſe for life, the 


ſeiſee or firſt leſſor doth releaſe all his right to any one of them 
in remainder; this ſhall enure unto, and benefit all the reſt, And 
if the husband make a leaſe of his wives land to one for life, the 
remainder to another in fee, and the wife after his death doth 
releaſe all her richt in the land to him in remainder;this ſhall en- | 
ure to the leſſee for life. : 

If a diſſeiſor make a leaſe for life, and the diſſeiſee releaſe all Co. fe 
his right to the tenant for life; this ſhall enure to the benefit of. 
the diſſeiſor. But if the diſſeiſee releaſe no more to the renant 
for life but all actions; this releaſe will not benefit him in re- 
mainder or reverfion after the death of the tenant for life. | 

If a diſſeiſor make a feoffment to two in fee, and the diſſeiſee Lit. Sea, 
releaſe to one of the feoffees; this ſhall enure to both, _ 

If tenant in tail be diſſeiſed by two, and he releaſe to one of c ;,, | 
them; this ſhall enure ro both. But if the Kings tenant bee Lis 276, 
diſſeiſed by two, and he releaſe to one of them ; this ſhall not 
enure to the other. So if two jointenants make a leaſe for life, 
and then diſſeiſe the tenant for life,and he releaſe to one of them; 
in this caſe his companion ſhall have no benefit by it. 

If tenant in fee ſimple be diſſeiſed by two, or two doe abate or 177 8. 
intrude, and he doth releaſe to one of them; the other ſhall #*5** 
have no benefic by this. But if tenant for life doe after a difſeiſin 
_ to him releaſe to one of the diſſeiſors; this hall enure to 

ch. 

' And if two diſſeiſors be, and they make a leaſe for life or c tee | 
years, and after the diſſeiſee doth releaſe to one ofthe diſſeiſors, | 


this ſhall enure to them both, and to the benefit of the leſſee 


for liſe alſo. | | 
And if leſſee for years be ouſted, and he in reverſion diſſeiſed, | 

and the leſsee releaſe ro the diſseiſor; the term of years is here- 

by _— and the difgeiſee may take advantage of it and enter 

preſent ly. i 5 hrs 

But if two jointenants in fee be diſſeiſed by two diſſeiſors, & one 

of the diſſeiſees releaſe to one of the diſſeiſors all his right; this 

ſhall enure to the other, for this extendeth but to a moity. | 
Ifa releaſe be made by a woman of her dower to the guardian co ape 

— this ſhall enure to the heir, and he may take ad- 

Or it. 


If cenant for life be diſſeiſed by two, and he in the reverſion C. 
and the tenant for life join in a relcaſe to one of the diſſeiſors; li 7 


's, 


9 


"leafetheir feverall rights, 


* 1 
* ; IT. 
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both the difleiſors.. . . | 

. If mortgagee upon condition after the condition broken be 
diſſeiſed by two, and the mortgagor that hath the title of entry 
doth relenſe to the one diſſeiſor; this ſhall enure to both. And 


like law is for an entry for mortmain, or a conſent to raviſhmene 


If there be Lord and two jointenants, and the Lord releaſe to 


. one of them; this ſhall avail his — — 


¶ tenant in fee ſimple make a feoffment in ſee, and aſter the 
Lord releaſe to the feoffor, this ſhall not enure to the feoftee to 
extinguiſh the ſeigniory, But if he releaſe to the ſeoſſet, this 
ſhall enure to the feoffor to extinguiſh the ſeigniory. 

If there be Lord and tenant, and the tenant make a leaſe for 
life, the remainder in fee, and the Lord releaſe to the tenant for 
life ; the tent is hereby wholly extinguiſhed, and he in remain- 


der ſhall take advantage of it, as when the heir of a diſſeiſor is 


diſſeiſed, and the diſſeiſor makes a leaſe for life, the remainder 
in fee, and the firſt diſſeiſee doth releaſe to the tenant for life; 
this ſhall enure y of exti to him in remainder, 
vi. ta the leſſce for life firlt, and after to him in remainder. 

Ito tenants in common of land a cent of forty ſtul- 


lings out oſ it, andthe grantee releaſe to one of them; this ſhall 


not enure to the other, But if one bee tenant for life of lands 
the reverſion in fee to another, and they join in the grant of a 
rent out of the lands, and the grantee releaſe either to the tenant 
ſor liſe, ot to him in teverſion; this ſhall enure to the other 
and extinct the whole rent. yeh 01 

If two men gain an advowfon by uſurpation, and the right 

Patron releaſe to one of them; this releaſe ſhall caure to them 
both. | 
If two be bound jointly and ſeverally in any obligation, ov 
other eſpecialry, and the obligee-&c.. releaſe to one of them; 
this ſhall enure to diſcharge the other alſo, if it be a good releaſe 
as to him that makes it. otherwiſe it is in caſe of a releaſe 
— — ' | 

Andit two do a treſpaſſe to another together,and he to whom 
it is made doth releaſe it to one of them; this ſhall ene to 
diſcharge the other. T 
If husband and wife, and IS purchaſe to them and the heirs 


* 


of che husband, and after I & re leaſe all his right in the land to wite. 


the husband 3 the wiſe ſhall have no benefit by this, but ir hall 
two I & che one take 
„lier A 


their ſererall. releaſes (hall ene to 


„ 


To husband 24 


* — — 
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nabend, 1mdthe daffeiſer releaſe as eber; wndicetctte 
husband & wile ſhall take no benefit by this. Nun difleiſee 

. rela pikie (halbeanerte ian ned big write and 
the obe woman. 


— reve onteEmpiziecting: uuns 2 

bars; this ſhalt mm by wap of cxringuaſhment, 

— my w — will have advantage of it. And yet if the words be 

[grant and zeleaſe ] dhe — — his briex;w this 
caſe the husband may take: ava grant: it he wall, | 

But hart note im all brit mies ah releaſes, - when exwmen 


wilheche adrantage.obareicaſeimade do cher, he cn hove q 


the releiſe wihew and ptrad. 
If I bee diſſeiſoa „cee en de didſeifor all Age 1 


—— — by ths [ am not darred fo, but 
L may fac his cxecocors. 
Sre mane in Confiowranian, chepiv8. . . 
A relenſa of all: iam wichour any —— i berter © 
thema releaſe of alf actions mall one or A redevſe oſall afti- 
ons perfonati eacly, ſor by 2 releaſe of attious, or zreteafe of f 
all manner of tion, withour more words, a re lesied and 
dſtbeargee.aliieatl, perſond)Vand mint tions ren 
and zi} cauſcs of foic fos any real} or pervoualt thing: us Ap. 
pealufoe the dumb of an wncciior,, confpincrs, ſhitvby Store: 
facias to have execution of a Judgemeor,derime for charter 
Andif tuo conpice vw. indie me, 2nd let to them all 
aſtiana, and xfces they goe on. with their» confpirtep > by this 
zxeleaſe I am-barred to doe any thing againſt them. By this - 
— — 1 due to bopad wpons 
— — rhe 
day is * Werren 
any time be fore cxcantion iwdifcharged, 
And if one be to pay forty pound at four „ 200 faves 
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Alſoin a Scire —— a Fine ot a Judgemens une ne 
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they be broken, pox wall TINT andy rene 
the releſſor had — 7 2 — at ths time of che ce | 
made, as HA woman have title af — pad doc 9 
eons to him abar hath abe aeverſion-of zhe land aer an £+ = 
For lite; or 2 man is by an award to pay me ten paund xt 
2 day tocome, and befor che time I make ſuch a veſeaſe ; ar 
Jake 2 leaf reodiing tent, or an dunnity grand to me, 
and before the xcat- - day, Imake che teflce or the, grantor ſuch a 
releaſe ; in theſe caſes, and by a zelenie in cheſe rde witkopr 
mare, the dower, debt, tent, or anguity , is not diſchatged. 
ia man ——ů means to come by and, 
gg pager) Shag goods, as actian and ſeiſare, or the 
like; in this caſe by 2 r of all actions he doch nat barre 
bimielſ. of che acher remody, Et fic e.converſo. 

And if a man doth covenant to build an houſe, or make an 
eſtate, and before the covenant beoken the eovenancee doth re- 
leaſe unto him all ationgby this che coveuant it ſelf is not di- 

' &. fiper Changed. 22 covenant is broken, this releaſe will 
. diſcharge the action of covenant given upon that breach... 3 

By areleaſe. of all a mans inne aa lands ar tepements OF all gh. 
without more werds is and tdilchacged all manner of - 
action 1 hach ton or agaiolt the 
ud, end, 
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tint , ſo chat if the releſier have potten into the 
land of the xcleflor by wrong. * — — is di- 
cha aud the releſſet is in the land by good eit 

Alſo by this releaſe are diſcharged and — all titles of 
— and titles of entry upon a condition or alienation in 


: — AE a woman have title of dower after an eſtate for liſe, 
und make ſuch a teleaſe to him in revetſon, this doah barre hen 
By ſuch a releaſe alſo fram the Lord to the temat the ſervices 


ate extinct. 

teleaſe will not bara.man el poſdlcy of 
that he hath at — — 
daſcend to him aſterwards. And 
ſtatume before — — ; 
tottetenant; or the heir of the diſſeiſet in the life-rime of his fa- — 
therdoe relesſe to to the diffiſor all his right; ; theſe releaſes 
doe not bar them. Nor will this releaſe bar a man of an Ae 
Querela, and Tn TER Ie i the tenant in a real A 
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ation aſtet the demandant hath recovered the land; releaſe to 
Him all his right in the land; this doth bar him of a writ of Er- 
rout for any errourin the proceeding in that ſuit. 
And if there be Lord and tenant by fealty and rent, and the co.fape 
Lord by his deed reeiting the tenure doth releaſe all his tight in , fe b 
the land ſaving his ſaid rent; by this releaſe the right the 
ſeigniory, fave only of the ſeigniory ofthe rent and fealty,is ex- 
tinct. And if the Lord releaſe to his tenant all his right to the 
land and ſeigniory, ſalve fibs dowinio ſue cc. hereby the ſervices 
only, not the tenure is extinct. | 
And if one have a rent-charge out of my land, and make ſuch pe $64. 
a releaſe ofall his right to the land to me that am the terrete- 
nant without exception of the rent; hereby the rent is extinct 
and gone for ever. : 
Of all due. By a releaſe of all a mans title into lands or tenements with- Kc. . 
our more wordsis releaſed and diſcharged as much as is releaſed 673 Ca, 
by the releaſe of all a mans right, and both theſe releaſes have 265,345 
the like operation: for ho tile ſtrictly and properly is 
where a man hath lawfull cauſe of entry into lands whereof a- 
nother is ſeiſed, for-which he can have no action, yet it is com- 
-monly taken more largely, and doth include a right alſo. And 
T itwlus eft juſta cauſa poſſidendi quod no ſtrum eff. | 
Of entry or By a releaſe of all entries or of entry a man hath into C 
right of entry, lands, without more words a man is barred of all right or power 
of entry into thoſe lands upon any right whatſoever. And if a 
man have no other means to come by the land bur by an entty. 
and he hath releaſed that by theſe words; he is barred for ever; 
But if one have a double remedy, viz. a right of entry, and an 
action to recover his right by, and then releaſe all entries; by 9 
this he is not barred of his action. 1 
Ot actions te- By a releaſe of all actions reall without mere words, axe diſ- Lit. {#: 
all. charged all reall and mixt actions then depending, and all cauſes 153. Cal. 
of reall and mixt actions not de And therefore all cau- 4. f. 
ſes of ſuing of aſliſes, writs of Entty. Je Impedit, actions of 500. C. 
waſt, andthe like, which the party bath at the time of the te- ,. 
leaſe made, ate hereby diſcharged. But this releaſe will not bar 
him iat doth make it of any cauſes of action that ſhall ariſe 
and accrue aſterwwards. Neither will it bar him of an appeal of 
dcath=otirobbery; writ of Error, or. any ſuch like thing. Nor of 
= ß ching which a te leaſe of all actions will not bar. And yet 
- wheniland is to be reſtoted ot recovered by judgement iti a writ: 
| _ef Error ; this releaſeisa bar to the writ of Error, So ita judg- 
1 ment be given upon a falſe verdict in a teall action, a releaſe of 
all ations reallis a bar in atvartaing,.:.: - ET 
a9 0 By: 
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pt 5. f A Releaſe. _— 
D Zy a teleaſe of all aſtions perſonall. without more words are of actions per- 
#25. 4 all peſonallaBtions then depending, aod all cauſes (oma * 
La- of perſonalf actions wherein a perſonall thing only is to be te- 
„„. covered, and therefore hereby are diſcharged all cauſes of ſuin 
out of actions of debt, treſpaſſe, detinue, or the like, Alſo al 
mixt actions, as actions of waſt, Quare Impedit, an aſſiſe of no- 
vel diſſeiſin, writ of annuity, appeal of maihme, and the like. 
2 Aud if debt &c, or damages be recovered in a perſonall acti- 
on by falſe verdict, and the defendant bringeth a writ of attaint; 
or if a writ of Audita Querela be brought by the defendant in 
. the former action to diſcharge him of execution; by this releaſe 
the defendant in both caſes is barred of his ſuit. 
* Alſo when by a writ of Error the plaintiffe ſhall recover or 
Ea de reſtored to any perſonall thing only, as debt, damage, or 
— the like: as if the plaintiffe in a perfonall action recover any 
debt &c. or damages, and be outlawed after judgement ; in this 
caſe in a writof Error brought by the defendant upon the princi- 
pall judgement, this releaſe will bar him. But where by a wric 
of Error the plaintiffe ſhall not be reſtored to any perſohiH or 
reall thing, this releaſe is no bar: as if i man be outlawed in an 
action perſopall by proceſſe upon the originall, and bring a 
writ of Error, and then releaſe ; this is no barre to him. 
lu tes. If a man by wrong take or find my goods, or they be delive- 
* red to him, and I releaſe to him all actions perſonall; not- 
withſtanding this releaſe, I may in this caſe take my goods a- 
gain, albeit I be barred of my action by this releaſe. Neither 
is this releaſe a bar in an appeal of robbery or death, Neither 
will it bar in any caſe where a releaſe of all actions will not 
Re, bar. Neither is it any bar to an action of debt bropght for an 
annuity granted for a term of years for any arrearages that ſhall 
; grow dne after the releaſe. Nor for any rent or ſum of nomine 
& pene,when the releaſe is before the ſame day, ot amine pene hap- 
| pen. Neither is it a bar in ſuch reall actions wherein damages 
are recoverable only by the ſtatute, and not by the common 
law, as in a writ of dower, entry, ſur diſſeiſin in le per Mordan- 
cefter, Ajle c&c. 
Co. fer By a releaſe of all debts without more words, are diſcharged Ol debss. 
ta; 2nd releaſed all debts then owing from the releſſee to the reſeſ- 
— ſor upon eſpecialties, or otherwiſe, all debts due alſo upon ſta- 
tutes. And therefore if the conuſor himſelf, or his land, be in 
execution for the debt, and he bath ſuch a releaſe , he muſt be 
diſcharged : and ſo. he cannot be upon a releaſe of all actions. 
By à releaſe of all duties without more words is a releflor Of duties. 
barred, and the teleſſee diſcharged of - actions, judgemen Gs, 
"55 Fa 3 an 
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and executions, alſo of all obligations. And if the body of a man 
be in execution, and the plaintiſſe make him ſuch a releaſeʒhere- 

hy he ſhall be diſcharge of exeqution, becauſe the duty it ſelſe 
is diſchatged. And if there be rent or ſervices behind tu the 
Lord from his tenant, and the Lord make ſuch 2 releaſe to his 
tenant; by this it ſeems the arrearages are 

Of Suits This word is of ſomewhat a- more large extent then ations, 

: for by a teleaſe of all ſuits without more words is rrleaſed anddi(- 
charged as much as by à releaſe ab all actions. Andihereby alſo are 

Prerogative. diſcharged al exccutions in the caſe ob a ſubject. Bur in the caſe of 
the King it doch not releaſe executians, And this doth not re- 
leaſe a covenant before it be broken. 

Of Debates, By a releaſe of all quatecls without more words, all actions 

quarrells,con- real] and perſonall, and all cauſes of ſuch actions ace releaſed 

_ woreres. and diſcharged. S0 likewiſe by the releaſe of all controverſies, 

| or by the zeleaſc of all debates. Bur this will nat bat the releſ- 
ſor of any cauſes of ſuit that ſhall ariſe after , and was not at 
the time ofthe releaſe : as the breach of a covenant which (hal 
be after, albeit the covenant be before, in nat diſcharged bereby. 
oc Covenanu. By a releaſe off all cyvenants. without more words all cove- 
nants then broken and all that ſhall be after broken that were 
then made and in being are diſcharged. Qui deſtruit wodinm 
deſtrait ſinem. | 

And therefore if a leſſee doe covenant. to leave a houſe leaſed 
to him at the end of the terme as it was at the beginning of the 
terme, and the: leffor be ſose the end of the terme releaſe to 
the leſſre all covenants; this. doch. diſcharge the covenant. 
But this releaſe doth diſcharge nothing eiſe but covenants. 

Of Scarmes. By a releaſe of alli Statutes from the cenuſec to the terre- 
tenant. without more. words the: Statute is diſcharged. And 
yet if he releaſe all his right in the land aſ the conuſor; this 
will not diſcharge the.land of exccution.. - _ 

Of Errors. By a releaſe af all. exroxs: and: writs af ertor, ali errors and 

writ&of error and that before they be brought are excin& and 

diſcharged. And if 4 man. be outlawed! ina penſonallaction 
by proceſſe upon originall, and make ſuch a releaſe; thiewill 


base | 
Of Warranties. By amleaſe ofallwarrantienon co ea, all warranties 
. then made and boing aze for ever diſchanged. 

* By à teleaſe oh all legavies-withour more words, a man doth 
barre himſelſe of alhthe legacies: given him in proſencs or fr; 
ſo. that if be be io have a legacy at 2.4. yeares old and at 
24: yeares oſage heteleaſa tothe excoutar al le gacies on this le- 

Dc in particular z this is a hart tui ah this logacy — 
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And ee of all demands in this caſe is no diſcharge of 


By s relcaſe of rent the rent is extioft and diſcharged whe- 
ther the day of paiment be come or nat. Buta releaſcet all 
actions will not diſcharge a rent befoze the day of paiment 
come. | 
Adjod. Hil. By a releaſe of all miſes or Afſſamppes without more 
e words, 4 man may bajre himdrife 4 conti oc ſutute 
_ thing that by other wards could not be releaſed , as if a man 

Premiſe tome that ib /- S doe not pay me one buadred pound 

the tenth of Afarch next that he will pay it me the twentieth of 
that moneth and before the time I releaſe to him all ations 
and demands; this will not diſcharge the promiſe. Bur if 1 
1 _— to him all promiſes, this will barre mee. Et fc de fm 
7%, libs. | 
Inge ge. By A releaſe of all Judgements without more words is he 
del that maketh it barred of the effect, of any Judgement he hach 
_ againſt the releſſee, for if execution be not taken out he is now 
ö barred of it. And if the teleſſee, or his land &c. be in cxe- 
cution he and ic ſhall be diſcharged thereof by Audits Znerole, 
bh And by a tele ale of all executions without more words, a man 
i, is batted of caking or having out of any execution upon any 
Judgement either before Scire facies ot after. But if ater 
execution be made by C ad Stat. Elegie, or fiers facias the 
plaintiſe releaſe ta the defendant all executions, he cannot plead 
& luch a releaſe hut he mult have an Audita Quzerela, and that he 
may have to diſcharge him of execution. 
By a releaſe of all appeales, are diſcharged all appeales of 


. 


* 


a mba felony, of death, of robbery, of tape, of burning, ot larceny 
depending, and all cauſes not yet moved alſo. | 
401.10. By this teleaſe of all advantages, it ſeems actions oſ debt up- 
on account ate diſcharged. 
4 lj. By a teleaſe of all conſpiracies, all conſpiraciespiſt are diſ- 
a, charged, and ſuch alio-as are oaly begua and hall be proſecuted 


and perfected after the relcaſe ate like wiſe hereby diicharged. 
By a releaſe of all forgeries before publication the forgery is 
diſcharged but not the publication, and therefore the releſſor 
may take his temedy for that notwithſtanding. 
S wha A teleaſe of all demands is the beſt relcaſe af all, and this 
word is the molt effectuall word of. all. add doth in deed in- 


(6.10.48. 


Cal.. 
„e clade and comprehend within is moſt of all the teleales before, 
7 z By a releaſe therefore of all demande without more du ate 


releaſed, all rights and titles to land, Warranties, conditions 
aunczed to eſtates beſote they: he broken 2 Emmy 
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Of Ren. 


Of promiſes. 


Of ju 
Of Executions 


Audita Querele 


Of Appeales F 


Of Adyantages . 
Of Conſpira- 


cies, 


Of Forgeries, 


Of Demands 
or Claimes, 


4 Kue. 
after they be broken. Alſo by this releaſe are releaſed and 
diſcharged all Statutes, Obligations, Contracts, Recogni- 

ſances, Covenants, Rents, Commons, and the like. Alſo 

all manner of actions reall and perſonall, Appeales, Debts , 

duties. Alſo all manner of Judgements, Executions, Alſo all 

Annuities, and Arrcarages of Annuitics and Rents. And there- 

fore if a man have a title of entry by force of a condition &c. 

or a tight of entty into any lands; by ſuch a releaſe the right 
and title is gone. And if a man have a rent-ſervice , rent- 
charge , eſtovets, or other profit to be taken out of the land; 
by ſuch a releaſe to the tenant of the land it is diſcharged and 
extinct. 

And therefore if a termer for yeares grant the land by in- 
denture to A rendring rent, and at the end ofthe firlt yeare 
he releaſe to the grantee all demands; the rent is hereby extinct 
ducing all the time. And a releaſe of all claimes it ſeems is 
much of the ſame nature, 

But by a teleaſe of all demands or of all claimes is not te- 
leaſed any ſuch thing as whereof a teleaſe cannot be made, as a 
meere poſſibility, or the like. 

Neither will this releaſe diſcharge a covenant or promiſe that 
is future and contingent before it be in being. Nor a covenant 
before itis broken : and therefore if the leſſee of a houſe cove- 
nant to leave it as well in the end of his terme as it was in the 
beginning of his terme, and before the end of the terme the 
leſſot releaſe to the leſſee all demands; this is no batte to an 
action brought for a breach of the covenant afterwards. 

And if a man in.confideration of a ſumme of money given to 
him by a woman ſole aſſume to her that if ſhee mary one A4 
that he will pay to her after the death of Ai one hundred pound 
by the yeare if ſhee ſurvive him, and ſhee mary him, and che 
husband releaſe all demands and then die; this is no barre to 
the duty. So if one promiſe a woman that if ſhee will mary 
him that he will leave het worth one hundred pound if ſhee doe 
ſurvive him, and before the mariage ſhee releaſe to him all 
actions and demands ; this doth nor diſcharge the promiſe, , 

And note that all theſe words are of the ſame force when 
they are joined with other words as when they are alone. 
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to one of them; this ſhall extinguith but twenty ſhillings, for 
that the grant in judgement of law is ſeverall. 


joint and ſevyerall caules of action. 
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lt two tenants in common of land grant a rent charge of go 
forty ſhillings out of it to one in fee, and the grantee reſeaſe 


I one have ſeverall cauſes of action againit two, and make a „, | : 
joint releaſe to them; this ſhall be taken to be a releaſe of all 
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So it an executor have ſome cauſe of action for himſelfe , and 
ſome for his teſtator, and he releaſe all Actions, indefinitly ; 
this releaſe doth diſcharge both ſorts of actions. | 
cine If the tenancy be given to the Lord and a ſtranger, and to 
the heires of the ſtranger, and the Lord releaſe to his compani- 
on all his right in the land ; this ſhall enure not only to paſſe 
his eſtate in the tenancy but alſo to extinguiſh his right in the 
Seigniory. a 
Wc I there be Lord and tenant of two acres, and the Lord re- 
, caſe all his right in one of them to the tenant ; hereby the 
itz, Fervicesareextin for both. So if one have a rent · charge out 
of twenty acres, and releaſe all his right in one acre; hereby all 
the rent is extinct. And yet if A leaſe white acre to I for life 
— rendring rent, and afterwards doth releaſe part of the rent; 
this is good only for ſuch part. 
lde If I be ſeiſed of land in fee and I make a leaſe of it to one 
„for life, and aftet I releaſe all my right in the land for the life 
of the tenant ſor liſe, ſo as neither I nor my heires ſhal have claim 
or challenge any thing or right in that land forthe life of the te- 
nant for life, by this releaſe nothing is extinct or diſcharged but 
the * of waſt that were then, and notany cauſe that 
* "ſhall happen afterwards. 
If a Statute be entted into the twentyeth of Aprill, and . 
the conuſee by a releafe dated the ninteeneth of April ( mean- 
ing to except this Statute) doth releaſe all debts and demands 
| till cke making of the releaſe ; by this releaſe the Statute is dif- 
ter Jaftice charged. Bur if the words had been to the day of the date of 
the releaſe, contra. 
che © * *  If&promiſe be of two parts,. and he to whom it is made 
”* | *% doth releaſe one part; it ſeems this is a releaſe of boths 
If A 1". as. enter into an obligation of forty pound te 
B and B 139. pi make a deed thus, It is agreed between 
on the one part and 4 on the other part that upon good 
conſidetations B doth acknowledge himſelfe fully ſatisfied 
and diſcharged of all bonds,debts or demands whatſoever from 
the beginning of the world to this day by the ſaid A, and that 
he the ſaid I is to deliver all ſuch bonds as he hath yet undeli- 
vered to A except one bond of forty pound yet unforfeit which = 
is for the paiment of &c. which was the obligation before; in 
this caſe it was adjudged a good releaſe and diſcharge of all 
the bonds excepting that one, and that this exception ſhall.goe- | 
to all the premiſles, 5 | 1 In refoe& df; 
A teleaſe of a right, ot an action cannot be for a time but 4 — 
ii ill be fot erer. And therefore. if a-releaſe be made to any eſtate. 
Led ONC- 
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one that bach « ſoe ſample vy urg by him chat hath he right 
for ane hure, one — ytases; this is a god 4 
leaſe for ever. 

And if the di ſſeiſee releaſe all his tight in the land te the 
diflcafor withont nam ing his heires ot ſcttiag down any time 
long the teleſſee ſhall have the land ar the night. of the d iſſeiſet 
therein; this is = good re leaſe ſor cver and doth make the eſtatt 
of the diſſeiſor good for ever, and ſo doth make a good eſtaer | 
in fee ſimple wicthont theſe words [his heites &c. ] And if the 
diſſeiſor ar his fire make n gift n caile, ot 4 leaſe for life, 
ni the diſſciſer releaſe all his right 0 the dane or leſſce far 
life To have and to hold for lite only; this is a good releaſe 
of his right or ever. 

But if the diſſeiſer doe diſſeiſe the heire of the difleifor , and 
make a leaſe for life (which is a telraſe in la; ) by this the 
right isreleaſed during chat time only. So if one Jeintenant 
or t velenſe to che other all this right in the land. with - 
out the words ¶ heires J ot any more word; this releaſe doth 
give to his companion his whole intereſt for ever. And when 
the Lord, or granter of a rent reteaſe to the tenant , or terre- 
renant generally ; by theſe relcaſes a ſe ſunpfe is cranafetred 
without any words of. heires &c. And yet tbe Lord may - 
—_ . — — to hold to him in — 

ife , and this ſhall he taken and enjoyed accosdingly . But 
# the Lord doth releaſe the Seigniory to his tenant — any 
words of heires put in the deed, the fame is extinct. Li ses 

And if I let land to à man ſor terme of yeares, and after I 555 
releaſe to him all my right which I have in the land, without Fin. 
uſing any other words in the deed ; or releaſe to him To have 8 
and to hold for his life ; in both theſe caſes he hath an eſtate for 
his life only. | 

And if I leaſe land toa man for his owne life, and after 
releaſe to him To have and to hold for his owne life ; hereby he 
hath bur an eftare for his owne life. Jen 

But if I make a leaſe to him for anothers life, and after 45 
releaſe to him Halen to him for his owne life; by this he * 
hach an eſtate for his owne life. 

But if I be ſeiſed of land in fee ſimple and let it to another 
ſor life or yeares, and then teleaſe all my right to him To have 
and to hold to him and his heires, de haththe fee ſim- 
ple. And if Ireleaſe all my right to him To have and to hald 
to him and the heires of his body, hereby he hach an eſtatr taile. 

And :if one be ſeiſed in fee of a vent ſervice ot charge und 1 
grant it fickt for life, and then. ncleaſe it to 2 a 
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dene abe, or whim 2nd the d be lo. 
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dy ; this ſhaft enure to 2 caſement arconding to che a 


Dur F one grant 2 rent-charge our of his land & »v»e , and 
aſter refeaſe to the prone an hs yghe in the rent Ta have 
anck to hold to lm in fee (ampite or feeraile ; this doth not en- 

large the eſtate. 

4if revant in eaife, or for fife- make s leaſe for years , 
and after by deed doth releaſe all his right re the leſſee tor 
yeares im poſfeffion , to hoſd to him and bis heires for ever; 
this wilt not make the eſtate of the leſſee good for longer time 
then rhe life of the releffor: 

If one make. z leaſe for tenne yeares the remainder for 
twenty yeares to another, and he in remainder releaſe all 
his right to the leſſee for tenne yeares ; in this caſe the releſſee 
hath an eſtate for thirty yeares and no leſſe, for one leaſe for 
yeares cannot drowne in another. 

If I let land to a woman ſole for her life, or for yeates, 
and hee rake x husband, and after I reteafe to them to te 
hold for their lives; this ſhall enure no farther then the in- 
tent, and in the firſt caſe he ſhall hold jointly with his wife, 
but in her right whiles ſhee doth live, and after for his owne 
life if he ſurvive, and-in the laſt caſe they ſhall have the free- 


| = be Lord and tenant by fealty and rent, and the 
Lord granteth the Seigniory for yeares, and the tenant at- 
turneth, and the Lord releaſeth his Seigniory to the tenant 
for yearcs and to the tenant of the land generally ; by this 
the Seigniory is extinct for ever, and the eſtate of the leſſee 
alſo. But if the releaſe be to them and their heires ; then the- 
leffee fait have the inheritance of the one moity , and the o- 
ther is extinct. 


Ic is a diſcharge in writing of a ſumme of money or other 


10. Acquitance. 


duty which ought to be paid or done, As if one be bound to Luid, 


pay money on an obligation, or rent reſerved upon a leaſe, 
or the like, and the party to whom the money or duty ſhould 
be paid or done upon the receipt thereof ot upon ſome other 
agreement betweene them maketh a writing under his hand 
witneſſing that he is paid or otherwiſe contented and there- 
fore doth acquite and diſcharge him of the ſame, The which is 
ſuch a diſcharge and barre inthe law that he cannot demand 
and recover the ſame againe contrary thereunto if the acqui- 
tance be ſhewed. _ 
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x1. Whereaman ¶ The obligor is not bound to pay money upon a ſingle bond 


i not bound to 
pay money 
without he bath 
an acquitance. 


unleſſe the obligee will make to him an acquitance or releaſe, 
Nor is he bound to pay it before he hath the acquirance» And 

in this caſe che obligor may compell the obligee to make him 

an acquitance, And fo alſo it is in caſe of a Statute Merchant, 

one is not bound to pay the money thereupon before he hath 

the acquitance or releaſe of the plaintife. But otherwiſe it is 

in caſe of an obligation with a condition, for there a man 

may averre paiment. 

And becauſe Statutes, Recogniſances and Obligations ate of- 
ten uſed and tend to the ſtrengthening of the Common Aſſuran- 
ces of the kingdome, we may not in any wiſe paſſe them over, 
but muſt take — ſurveigh of them. And firſt of a Statute. 
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Of a Statute. 
Terof the | Statute is a Bond or Obligation of Record : But this word ĩs = Scarme; 
Meet I fomerimesuſedinanorher ſenſe, viz. for a Decreemade in Par- Oui. 


Mercatort 

— liament called an AR of Parlaiment. 

u.. And of theſe Obligations, there are three kinds : 1. A Statute 2 Osetuplex. 
Merchant: 2. A Statute Staple: 3. A Recogniſance. The Statute g. ute Vie 
Merchant, is a Bond acknowledged before one of the Clerks of the chant. Suid. 
Statute Merchant and Mayor, and chief Warden of the City of 

London, ot two Merchants of the ſaid City for that purpoſe aſſigned. 

or beſore the Mayor, chief Warden or Maſter of other Cities, as 

Tork, Briſtow , or the like; or the Bailifle of any Bacrough, or 

Village, or other ſufficient! men for that purpoſe appointed and 
Authoriſed, Sealed with the ſeal of the Debtor or Recogniſor, and 

of the King, which is of two pieces; the greater whereof is kept by 

the Mayor or chief Warden, and the leſſot by the ſaid Clerk: And the 

form ol ũt is dun; Mvertit Cc. m A B tener C D in (e 

libris ſal vnd. cidem ad. Frftniw $. Mich, proxim, Et niſi frerro, con« 

cedo quod currat' ſujer me & heredes mes diſtrictis & pena in 

Statut  domini Regit edito apud Weſtm. Dat. &c. And this 

albeir at firſt it was ordained and uſed for Merchants only, yet at 

this day, it is and may be uſed and given by any others,avd-i4 become 

one of the common Aſſurances of the Kingdome. 

ate The Staple doth Ggpifie this or that Town or City, whither the © 
*3& Merchants by common order and commandement doe carry their Quid, * 
Nee, commodities,as Wooll, and the like to utter by the great. And the * * 


- > 


nes. Statute Staple is eitber properly or impropetly io called : That 5&3 
Kas which is fo eek, is defined to be a Bond of Record * | 
1587.16, acknowl re the Mayor of the Staple in che pteſenee of | 


one or two Conſtables of the ſame Staple, and is ſealed wich the 
Seale of the Staple , and ſomerimes allo with the Seale of the par- 
ty, the which it ſermeꝛ is not neceſſary. And this is founded wpou 
the Statute of 37 Ed. 3. c. g. and was invented, and is uſed only 
for:Merchants and Mexchandizes of the ſame Staple: This is of the 
ame tature the Statute Merchant is. That which is ĩmproperly ſo 
called, is alſo called a Recogniſance, which is alſo a Bond of Re - Recogniſiace, 
cord teſtifying that the Recogniſor doth owe to the Recogniſee 4. 
a ſumme of money. And of theſe there ate divers Kinds ; for 
there is ove Recogniſance founded upon the Ststute of 23 H. . 
cap. 6. The forme whereof is this, Nverimi Ce. r A B te- 
neri C D in Commune libris ſolvend. cidem ad Feſtum 5. Mich. 
Aa proxins. 


j 4 Statute; 
proxim, Et fi defecers in ſolutione debi. predr. vols. & conceds 
| quod tung exrrat ſuper me heredes & exeemtorer meos pane in 
x Statuto Stapule debit. pro Marchandiſic in aadem emptir recu- 

perand. ordinat. & proviſ. Dat. Cen And this is alwayes to be 

acknowledged before the chiefe Jultice of the Kings Bench, or of 
the Common Pleas in the Terme time, or in their abſence ont of 

Term before the Mayot of the Staple at fer, and the 

Recdrder of the City of Bend for the tine being. And it is to 

the King ral for tht poop, 2 ie the Ser of che 

che K inted for that p „ nd with t the 

8 — Recorderbeforewhomit A acknowledged; 

and they before whom' it is taken due fubſoribe ciieic names to it 

And this was ordained, and may be, and n uſed by Merchants, 

or any other whomſocever for paiment of debrs, or aſſurance of 

other things: And this allo is of the ſane narute the Starute 

— = And both this, and che — — ate —— of 

nature of judgements had upon Sum ia the Courts of Kingt Coo. l. n, 
— — Common Pleas, and therefore they are called Pocker 
| gaments, 
'Thete are alſo divers other kinds of Recognilances that are g. ge 
taken by and acknowledged before the Loid Kerper, Matter of lc 
the Wars, Matter of the Rolls, Maget of che Chancery, Fattices 1 . 
4 of rhe one Bench or of the other, { ſome of which are called berg 
Baile. Bailes) atom of the Excheket, Judges in their Circuits, . 6 - 
Juitices of the Peace, Sheriffs, and others; ſome whereof are by © . }f 7 
the Common Law, and (ore by cemaine States. And a- 
mongſt theſe, ſome are Without Scale, and romied only, and 
forme ate ſealed and recorded alſo: And ſome of chetn are in a ſum 
certuine , a» the Recoptiſances taken in the Common» Pleas for 
Baie are, and ſome of them are incermive, 43 thoſe Recog- 
niſances, that are taker for Baile in te Kings Bench, which 
ander this manner, 55 rein Oo. mc ve & 
debt recovered -agninft the defendant ſhall be te 
levied of my goods and chatte & c. And theſe alſo ate much 
Prerogative» of the nature of the former kinde of Recogniſances. And all 
ipariom tide to the King are of thermore, and have the force 


S. 


the ſame ate to 
| The Debtor, or he ther doch enteb ito the Statute or Re- 
„N called the Reeopnifor.,” er Conuſor, and the 
or hee to whom it d jade}, is called the Recogniſee 


To 


4 GConuſor, Co; 
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4 Statute. « 

To make 2 good Statute or Obligation of Record, the 
forme pteſeribed omaſt Hee purſued : 1. In reſpect of the per. 
ſons before whom: And therefore, the Statute Merchant or 
Staple , or the R founded upon the Statute of 
23 H, $. may not bee acknowledged before any others beſides 
the perſens appointed by the Statures, Neither may any other 
Recogviſance bee acknowledged before any, but ſuch as either 
have power ex Office, and by their O ro tzke them, or 


have ſpeciall Commiſſion ſo to doe: And therefore a Recogni- 


ſance taken by a Conſtable is void. If a R iſanee bee 
made to the Lord Keeper and two others, and 12 

before himſelfe , this is void as to him : 2. In — 
of the manner of making and acknowledging of it: And therefore, 
if the ſubſtantiall forme inted by the Statutes be not obſer= 
ved, it will be void. If therefore, a Statute Merchant be not 


- ſealed with the Seale of the Debtor, and there bee not a Seale 
en of two — annexed to it, this is no good Statute, neither 


can it take effect as a Statute ; howbeir in this caſe, if it be deli- 
vered by the party, it may take effect as an Obligation: Zut if 
the variance from the Statutes bee only in ſome circumſtance , 
this will not hurt a Statute or a Recogniſance, And there - 
fore it is held, That albeit there bee no time ſet for the 

pa of the money in the Statute, yer the Statute is good, 
for then it is due preſently, And albeit, the Statute be written 
with anothers hand, and not with the hand of the Clerk of 
the Statutes or the like, yet is the Statute good enough. And 
if a Statute Staple bee not ſealed wich the Seale of the party 
that doth acknowledge it; yet it ſeemes it is good enough, 
for the Statute doth not require it; but a Recogniſance with- 
in the Statute of 23 H. f. cannot bee good, t the 
Seale of the party bee to it, for fo are the words of the 
Statute, 

If a or & Statute bee to pay money at ſe- 
verall dayes, it, is good enough, and if the Conuſor falle 
one day, Exeention may bee ſued of the whole Sr a- 
TuUT HS, p 

Every Statute Staple or Merchant, not t to the 
Cleck of the Recognilances within foure Monerhs next aſtet 
the ecknow! Copy thereof, ſhall bee void, 
2 all — Execntors, Admini- 

tot 
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knowledged. 


Secondly , in 
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manner of 
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þ A | Statute. f 
The proceedingt upon a Statute or Necogniſunce, to have 
the ſtuĩt and eſfe hereof, is not like to the proceedings in other 
eaſes of Suirs upon Obligations and the like, to reduce them to 
judgement, but as they are in their on nature much like to 
the nature of a judgement, ſo is the proceeding and execution 
t much like to the proceedirg and execution upon a ludge · 
ment: And therefore the Conuſee may if hee pleaſo, bring an 
Action of debt upon a Statute and wave all other proceeding , or 
otherwiſe, if he like not this courſe , he [ or if he be dead, his Exe- 
cutoror Adminiſtrator, and if his Executor be dead, the Executor 
of his Executor ] may aſſoone as the fameis forteir, have preſent 
Execution of it after this manner: Hee muſt bring his Statute to 
the Mayor and Clerk or other Officer , before whom it was ac- 
knowledged , and there if they finde the Record of it, and che da 
to be paſt for the payment of the money, they are io apprehend and 
impriſon the body of the Conuſor if he be a lay · perſon and can be 
found within their juriidiftion; and if he cannot be found there, 
they are to certifie the Record into the Chancery, which alſo if 
they refule to doe, they may be compelled-unto by a Certiorare: 
And if that Certificate be faulty, or execution be not done upon it 
by reaſon of the death of the Conuſee or otherwiſe , the Conuſee or 
his Executor, or Adminiſtrator, may haveanother Certificate: And 
thereupon, in caſe of the Statute Merchant, he fhall have a Writ of 
Capias out of the Chancery, directed to the Sheriffe of the County 
where the Conuſor lives, to apprehend aud impriſon him (ifhe be 
not a Clergy man) and this is to be returned in the Common- 
Pleas, or Kings Bench, And when the Conuſor is taken, he ſhall 
have time for a quatter of a year to make his agreement with the 
Conuſee, and to ſell his lands or goods to fatisfie the Conulee : And 
for that putpoſe, he may ſell his lands or goods, albeit he be in pri- 
ſon, and his ſaile is good and law full: And if in that time, he doe 
not ſatisfie the Conuſee, or if upon the ¶ apias, the Sheriffe returne 
a non eſt inventut, then by another Writ Cor by divers Writs , if 
the lands or goods lie in divers Counties ] called an Extend} Facias. 
And in the caſe of a Statute Staple, preſently after the Certificate 
into the Chancery, the Conuſee (hall have a Writ to take his body 
and extend his lands and goods returnable in Chancery: And this 
Writ is a Commiſſion directed to the Sheriff of the County, where 
the lands and goods lie for the valuing of the ſame , whereby all 
the lands, and chattels of rhe Conuſor ſhall be apptiſed and 
valued at a reaſonable rate by a Iuty of ſwom men. charged by the 
Sheriff for that purpoſe; which Inquifitienſo rakenisro be returned 
by che Sherif, and cherenpon the lands, goods, and chattels are to 
be taken into the Sheriffs hands, and by him to be delivered to the 
A ad Conuſee 
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A Statute. 2 


to hold unto the Conmſee um ill he be ſatisfied his debt and damages. 
And if the Sheriff refuſe ſo to doe, the Conuſce (hall have a Writ 
out of the Chancery called a Laburao, to commpell him to deliver to 2 1 eule 
the Conuſee the lama, goods, and chattels, ſo found by laquiſticn, ; 
and taken into bis hands upon the Exeent, which the Sheriff need 
not to tetutn: Or the Comuſee may enter upon the land himſelfe, 
and take the goods out of the Sheriffs hand; and this act of the 
Sheriff and lurie upon this Writ is called an Extent: And if the 
Hacors or Apprai ort upon the Extends faciar, overvalve the lands or Extend, Said, 
goods in favour to the Debtor, the Conuſee bath no remedy bar by 
motion in that Cort where the Writ isreturnable at the eturn day, 
or at leaft the farne Terme wherein the Writ is returnable, to defire 
chat the Appeaitors may take the lands or $ at the rate they 
have valued them, in the ſame manner as the Conuſee is to have 
chem. But if the Conmnſee accept ofthe land» and goods from the 
Sheriff, or ſuffer rhe; Term co paſſe wherein the Wirit is returnable, 
he is too late, and hath no remedy at all. And if the Apprailors do 
undervalue the lands or goods in favour to the Debtee, it ſeemes the 
Conuſot hath no remedy at all, for he may at any time pay all or the 
refidue of the debt and damages unlevied , and have bis landagaine if 
he picaſe. And incaſe where the Inquifrrion or Extent taken and 
is inuten, as if part ofthe land only be extended in the 

pame of al} the lands, or it is found the Conuior ſeiſed of land, 
and it i not ſaid of what eſtate, or the like, the Cenuſee fhall have 
a ne Extent, and this is called a Re · enten; and this ha may have, Re- extond 
albeit the lands or goods be delivered to the Conuſee by a Liber ave, 
if the Conuſee have not entred upon andaccepred ir, but ifhe once ac 
cept ir, hecan never aſter have a Re · extent: And When the Conulec 
is in poſſeſſon ot᷑ lands by ſucti an Extem as before, then is he Te- 
nan by Scatute; and after che Conuſee is once ſetled in peace in . 
the ſands extended, he ſhall hold ic unc ill he be farisfied his debt, and g. 
his reaſonable colis and damages for travell, ſuit, delay, and expence. | 
Bur ic ſeemes the time ſhall not rum out nor bee ſaid · o begin 
untill the entrie of the Conuſee into the land; ſor if the land be ex- 
tended and remaine ſeven yeares without a Liberate made, yet he 
may have a Libera at the end of the ſeven yeeres; And aſſoon as 
the Conuſee ſhall be ſatisfied his debt and dammage by the goods 
and chattels ofthe Conuſor, and by the ordinary andeertaine or ex- 
traordinary and caſuall u of the land, the Conuſor ſhall have 
his land againe : And for that purpoſe, if the Comuſee reſuſe to 
give him an account, and to yeild up his land to him the Conuſor, 
howbeiche may not enter, yet may cotnpell the Conuſee thertun- Vue [achus: 
to hy a Writ called a vemre fc ad dum, in the nature of a1 Computan..., 
2 Scire faciar, by which the Conuſor call the Conuſee his dn. V%... 
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E xecutor, 


Age. 


Eſcape, 


Executots or Adminſtraters to account, and if upon the actompt, it 
ſhall appeat he is ſatisfied, the Conuſor ſhall have his land againe ; 
and it it appear he is ovecſarisfied, heſhall anſwer the over-plus to 
the Conuſor. But the Conuſor may not enter upon the Conuſee un- 
till he hath biought this Writ, and made it therupon to appeare that 
the Conuſee is ſatisfied. And if in caſe the Conuſee be dead,his Ex. 
ecutor or Adminiſtrator may have execution of the Statute without 
any Scire Facias upon the ſhewing of the Statute and theTeftamenc 
in Chancery. And if the Sheriff return that the Conuſor is dead, the 
executionſhall be made of his lands only in the hands of his Heit ot 
the Purchaſor; but it the Heir be underage, the Execution cannot be 
done untill he be of full age: And if the Conuſor die in priſon, the 
Execution ſhall be of his lands, goods, and chetrels: And if the Gaoler 
that hath him in priſon ſuffer him to eſcape, he muſt anſwer the 
debt; Andif it fall out that the Conuſee, his Executor, or Admi- 
niftrator be ouſted, or diſturbed of his Execution by the Conuſor him- 
ſelſe os any other during the time of the Extent, he may relieve 
himlelie againſt the diſtutber by Aſſiſe, or other Action, as another 
in the likecaſe may doe : And if he be rightfully ouſtedor diſturbed 
by one that hath better tight, as by one that hath a former Sta- 
tute or the like, or by the act of God, as by fire, water, or the like, 
in theſe caſes the Conuſee ſhall hold the land over aſter the time of 
his extent untill he be ſatisfied. But when it is through his own 
negle& only that he is unſatisfied, as wherethe lands are delivered 
to him by the Liberate, and he after his entrie into them make « 
conditionall ſurrender of them; as if lands of the yalueof10 l. by 
the year, be delivered to him in execution for 40 l. and he within 
foure yeares make a conditionall Surrender of them to the Conuſor, 
and after he enter for the condition broken, in this caſe he iſhall not 
hold the land over the foure years, fer he muſt ta ke the profits upon 
bis Extent preſently ; The proceeding in Execution of the Statute 
Staple, and the Recogniſance founded upon the Statute of 23 H.8. 
is after the ſame manner throughout as the proceeding in Execution 
of the Statute Marchant is, with theſe differences only, That upon 
the Execution of the Statute Merchant,there doth iſſue forth a ¶ apier 
againſt the body before any Execution be to be made of the lands, 
or goods, and chattels, and the lands and goods cannot bee ex- 
tended untill a quarter o a ycare be paſt after the body is taken, or 
the Sheriffe have returned a ve inventss ; but upon the Execu- 
tion of the Statute Staple and the Recogniſance, the body, 
goods, and lands may bee taken together at the firſt ; this 
therefore is « more ſpeedy remedy then the former. Alſoupon a Sta- 
tute Merchant, one may have an Adtion of debt; but etherwiſe up- 
on 2 Statute Staple; and the Capias upon the Statute Merchant 


may be raurnablein the Kings Bench, or Common-Place, but 


the 


A Statute. © cep: I 


A Statme. 
the tit of Execution upon the other is to bee retutned in the 
Chancery. 
he proceeding upon the other ſort of Recogniſances are after 
2 another manner; ſor upon Recegniſances at the ec mmon Law, if 
06 Well. the money be not paid at the day, the Conuſee his Fxecutor or 
Boo exe- Adminiſtrator is to brirg a Scire facies againſt the Conulor, or 
curion 129+ if hee be dead againſt his heires when they be of full age; or if the 
15. l. 5. 6. lands the Conuſor had at the time of entring into the Recogdiſance, 
luck. 17. be fold againſt the purchaſers of theſe lands which the C onuſor had 
at any time after the Recogniſance entred into, to warne them to 
come into that Court whence the Scire facies cometh, and to 
ſhew cauſe why execution ſhould not bee done upon the ſaid Re- 
cogniſance; and if the party or parties cannot be toundto be war- 
ned, or being warned do not appear at the time, or appearing ſhew 
no cauſe why the debt ſhould not be levied, then the Coulee ſhall ii. 
have execution of a Moity of his lands by Elegie, 01 if the Conu- 
ſor be living, of all his goods by Levari or Fiers favias at his electi - Levari' fagias, 
on, but he cannot have execution of his body unleſſe he bring an 
Action of debt upon the Recogniſance, or it be by courſe of the Feri facies, 
Court, as it is in the Kings · Bench upon a Baile, in whichcaſe a Ca- 
dias doth lie. ‚ 
Sarde Mer. The 'proceeding againſt the Sureties in Statutes ſhall be as the guxeties- 
cru, proceeding againſt the Principal zbut in caſe where there ate mo- 
veables of the Principall to iatisfie the debt, the Suretie ( as it ſeems) 
ſhall not be charged. 
cee. When man dothemer into a Statute ot Recogniſinee, the land 3. What 
laben of the Copulor is not the debtor, but the body; and the land is y- chings are ſub- 
able only in reſpeR that it was in the hands of the Connlor at the jec »ndliable. © 
time of acknowledging ot the Statuce, or aſter; and the land is Stun 
not charged with the debt, but chargeably only at the election of f — 
the Conulee; but the perſon is charged, and the land is chargab!e ſanc. And! 
in reſpeR of the perſon, and not the perſon in reſpect of the and. when, and 
| And thereforealbeit the Conuſor alien his land to another, yet he bon ; And 
remaines debtor ſtill, and his body and _—_—_— fhall be taken 5 
| in execution: and yet when execution is ſued upon the land, thee 
land is charged and become debtor allo. Firſt, in re- 
| The body of the C cnuſot bimſelf, but not the body of his heire, Pee 
 Eexecntor \, or adminiſtrator is hj able to execution and may be quality of ee 
7 taken, albeit there be lands, goods, andchattels to ſatisſie rhe debt; and things them 
il 3:4. all che derne ſne and copy hold lands; tenement, and hereditaments: (cl es. J 
corporeall and incorporeall of the Conuſot that are gtamabie over, 
_ his Manmors, Meſuages, Lands, Meadowes, Pattures, Woods, 
Rents, Commons, Tithes, Advowlſons, andthe like: allo all his 
goods and chattels, as-leaſes for yeares, wardſbips, emblemenrs, 
catrell, houſhold - ſtuffe, and the like, are liable to execution upon by 
| - fg n 2 1 


Capias. 


— 
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yeares,and after enter intoa Statute, or Recogniſance; this cever · 
ſion cam acciderit ſhall be ſabjeR to execution, and the Conn ſor 
cannot (as it ſeemes ) by any Gle thereof pte vent it. And yet 
the contrary hath been held for laws Eire. Bros. Sef. 227 * And 
if one make afecfiment in fee, or leaſe for life, reſerving a rent, 
chis rent extendable and the Conuſee may diftraine for it. 1 So 
il the leſſee ſor liſe make a lea d for yeares rendring a rent, and then 
the leſſee for life enter into a Statute; this rent is ſubject to ex- 
ecutian, and it ſeemes the Conaice may bring an Action of debt 
againk the leſſer for yeares for it. a Aud albeit therent become 
extin by che purchaſe of the Conuſor or otherwiſe yet as to the 
Conuſee it ſhalibe ſaid to be ia eſe and ſubject to execution ill, 
Avd therefore if a rent be granted unto me for my life aſter the 
death of my wite, and after I do acknowledgea Statute, and then 
my wite die, and chen I releaſe the rent to the terte-tenant; 
this rent (hall be lyable to execution. But Annuities, Offices in 
truſt, Seigniories in Franckalmoigne , Homage, Fealty , Rights, 
Things in action, and ſuch like things are not liable to execution 
upon Statutes or Recogniſances. Alſo a remainder in tale, or 
in fee after an eſtate taile in poſſeſſion, is not liable to execution in 
theſe caſes , except it happen to come into the poſleſſion of the 


Connor. 
$ and hereditamencs that ate Copihold, al- 


The lands, tenement 

beit the Conuſor havẽ dite fee ſimple of chem, yer are ſubject co 

i for che life of the Conmior ; but bis dernẽſue lands 

wherein he hath an eſtate in ſoe · ſimple, are liable to exeent ion for 
ever if need require. 

The lands the C onnſot hath in jointenancy with another, are 
ſubjoct to execution daring the life of the Conuſor and no lon · 
ger ; ſot after his death the ſurviving joĩntenant (hall have all ; but 
if the Conmlor ſurvive his companion, then all the land ſhall bee 
labje& to execution : and the lands the Conuſot hath as tenanc in 
caile,zre liable to execution only during the life of him being rhe 
renanr in taile 3 for afterwards they ſhall go to his ine in caile. 
And yer if the tenant in taile after he entrad into a Statute, 
lutfer a recovery of the land intailed, in this caſe the land ſhall be 

ect to execution a3 if it were fee-ſi land. And the lands 
the Conuſot bath in the right of his wife, ſhall be charged and fub- 
jeR to execution only dut ing the lives of the lunband and wiſe 
together, and no longer. f 

If a ſeoffment be made in condition to make an eſtate to anc» 
ther by a day of the fame land, and before the day the feoffee en · 
tet into a Statmre or a iſence ; this land ſhall be ſubjeR un · 
—_— untill the reenter, for the breach of the con · 

tion, TY} 


a Statme, * And therefore if « man make a leaſe for life, or 
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9 A Statut r. 
Ce. . % If one be diſfeiſed of land. and then enter into a Stutute; this 
| land (hall not be ſabjeRt to execution: and yer if the Conulor do 
after recover the land by entry ot ation, it ſhall be lyable to ex · 
ecution. | 
| ne Mer. The goods and chattels whereof the Conutor is folely poſſeſſed, 
. _ and policied in his own tight; and the goods and chatteli of which 
bier g. be Sj with another ; and che goods and chartels 
Coo. 5.171 he hath in the right of his wife, are liable to execution. But the 
] „ goods or cbattels that he or his wiſe hach as Executor or Extcu- 
{Tix to another, ot as pledged only, it ſeems are not fabjeR to ex 
ecut ion. And if the Connfor deliver goods to another to delivet over 
to IJ; theſe goods before they be delivered over are liable io 
execution, And if bee have leaſes for yeares in the right of his 
wiſe, and die before execution be done, it ſcemes theſe leaſes are 
| liable to execution. Sed quere. But if the Conuſot have goods 
in his culiody of another mans, or have goods he hath diftrained 
in the nature of a diſtreſſe, theſe are not liable to execution. 
„All the lands, tenements and heredicamencs which the Conuſot , 1, cc. | 
$994.14 had at the time of the Statute or Recogniſance entted into or at of the time, 
exoribus, any time after, into whoſe hands by what means ſoever the ſane : 
are beride and come at the time of execution, are ſubject and li- 
able to the execation, But the lands the Conuſor had and did 
put away before the time of the Stature or Recogniſance entred 
. into, are not liable to execution, And all che goods and 
6 the Conuſor hath and are found in his hands at the time 
the execution is to be made by the Extends facies, ate liable tothe 
, execution» But the goods and chartels he had and did Nen 
| do away before the time of execution done, are not liable to the 
ul of all des dag bees dbgg loo, the Conse 
Woo. Str, And o t re to execut ioo, Ja refed 
1.435 may take all or part —— And therefore if the Conuſor a the — | 
$0%7'" have fold his lands to divers perfons, or have fold ſome of his lands ty. | 
to divers perſons, or to one man, and keep the reſt in his hands, 
or it deſcend to his heire; the Conuſee may ſue execution upon 
the lands in either of their hands at his election ſo that if the 
— after the Statute entred into and before execution pur- 
kart of the land of the ifor, he may notwithſtanding ve e 
have execution upon the refidue She Fans of the Conuſor, or-in H- | 


a &. 5 fs 


* 


the hands of his heire ; and yet fo that in ſome of theſe caſes his 
execution may be afterwards avoided, and hecompelied to ſue ex: 
wen... The — other Recoguiſanoes ſhall have the ſame 
u. things in — man (hall have after a judgement in a 
+ Suite in the Kings- Bench or Common-Pleas by Fiers facies, ot 
In, 105. | facias, all his goods and chattels, and by legs — 


* 


— 
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4 Statute, 
of his lands ard all his chattels, beſides the Cattell of his plow and 
implements of hubandry. But n theſe caſes be cannor 1ake the 
of the Connſor in execution, unlefle it be upona new Suite, 
or in caſe of baile in the Kings · Bench. 
Ho ſoever by the Ccmmon-law after a full and perſect execu- 
tion had by extent returned and of record there ſhall never be any 


© aRecxtent olg reextent, yet by a ſpeciall AR of Parliament ir is provided, That 


if after lands &c. be had in execution upon a juſt or lawfull tit le 
wherewith all the faid lands &c, were liable tie d or bound at ſuch 
time as they were delivered or taken in execution, they (ball be 
raken or recovered away from him before he hath received his full 
debt and damages; in this cab after a Scire facies had againſt the 
Conuſor his heirs, executors, adminifirators,or purehaſots, he (or his 
executors or adminiſtrators if he be dead) ſhall have anew execu- 
tion to levie the teſidue of the debt and dammages then unſatisfied. 
Whereip theſe things are to be obſerved ; 1. In caſe where the 
Conuſee is unlaw fully and wrongfully diſturbed either by the Co- 
nuſor or by a Rranger in the taking of the profirs of the land de» 


livered to him in execution; there hee may and muſt bring his 


action and recover damages, and theſe da ſhall goe toward 
his fatisfaRtion; for in this caſe and for this difiurbance hee {ball 
not hold the land a day the longer. And where he is hindred by 
bis on negle& ot act in the taking of the profirs of the land, as 
where his debt is 4ol. and he hath 10l, a yeare delivered to him by 
which be may ſatisfie himſelf in four yeares, and within the time 
hee make a conditionall ſnrrender to the Conuſor, and enter for 
the condition broken; in this caſe hee ſhall not hold the land 
over, neither ſhall he have any Reextent. And where the let or 
diſturbance is ſuch as wherein rhe Conuſee hath remedy given him 
by the Commonelaw to hold the land over after the difturbance 
removed ; in this caſe he ſhall have no new execution nor reex- 
tent within this Statute; for where the Conuſee hath re in 
preſents ſor part, or in faruro for all or part, this Statute extendeth 
not to it. And therefore where the Conuſce is hindred in the 
taking of the profits of land by the act of God, as by fire, over- 
flowing of water or the like; or the act of the party Conuſor, or 
any by or under him, as when one is bound to A in a Statute of 
rool., and after to B in a Statute of 200l. and B extendeth the 
land firſt, and then eLextendeththe land and taketh it away from 
B, ot when the Gardian in Chivalry doth put out the Co- 
nee by reaſon of the Wardſhip of the Heire of the Conuſor, or 


the wite of the Conuſor doth claime her dower and put out the 


dguſee ,or one diſſeiſe his leſſee for life, or out his leflee ſor years, 
d chen acknowledge a Statute ,and after execution is ſued a- 
Val him and ihen the land is delivered tg the Ccpuſee and af- 
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ter the leſſee for life or yeares doch enter; in all theſe caſes be 
cauſe by che Common law the Ceoulce may hold over the land 
after the time given him by the extent and after the impedimer ti 
removed, untill he be fatished his debt and damages therefore, he 
ſhall have no ayd of this Statute by Reextent; for he is then only 
to be relievedby this Statute when as be is evicted and diſturbed 
and is wholly and elearely without any remedy at the Common. 
law. 2. Where the Statute faith [untill he &c. or his aſſignes 
ſhall fully and wholy have levied the whole debt and damages] 
if he hath aſſigned ſeverall parcelsro ſeverall afſignes, yer all they 
ſhall have the land but untill the whole debt be paid. 3. Where 
the words be C for the which the ſaid lands &c. were delivered in 
execution j If A difſeiſor copvey the lands to the King who gran- 
teth the ſame over to 4 and his heires to hold by Fealty and 201. 
rent, and after granteth the oy to B, B acknowledgeth a 
Statute, and execution isſued of the Seigniory, A dierh without 
heite, and the Conuſee entreth and is evicted by the diſſeiſee; in 
this caſe he ſhallhave the ayd ofthis Statute ; but the Perquiſite of 
a Villain being evicted is out of the Statute. 4. Where the words 
be l delivered and taken in execution ] yet if after the Liberate 
the Conuſee enter ( as he may) ſo as the land is never delivered, 
yet it is within the remedy of this Statute. 5. Albeit the Statute 
ſpeake only of the recoveror,obligee,&c. and not of their executors, 
adminiſtrators, or affignes, yet the Statute ſhall extend to them. 
6. Where the Statute ſpeakes of a Scire facias out of the ſame 
Court &e. if the record be removed into another Court and there 
affirmed, he may have a Scire facias out of that Court. 7. Where 
the Statute gives a Scire facies againſt inch perſon and perſons &c. 
that were parties to the firſt execntion, their heires executors or aſ- 
ſigns cc. this muſt not be taken ſo —— the letter is: for if 
the firſt execution were had againſt a purchaſor & e. ſo as nothi 
in his hands were liable but the land recovered, if this land bee 
evicted from the tenant by execution, no Scire facies ſhall goe 2- 
gainft him, his executors &c. but if he hath other lands ſubject to 
execution, then a Scire facies lieth againſt him or his aſſignes, but 
not againſt his Executor; neither in that caſe can he have a Scire 
facias upon this Statute againſt the firſt debtor or recogniſor, but 
if there be ſeverall aſſignes of ſeverall parcels of lands ſubject to the 
execution, one Scire facias will lie againſt all the aſſignes. 


As Statute or recogniſance and the execution thereupon may be d 
13 dixcharged divers wayes,as by defealance,releaſe,paiment of the mo- 
u ny, debt, and damages, or the reſidue thereof unlevied, delivery up of 


the Statute, purchaſe of pare of 47050 by the cogniſes or the likes 
And chereſore if there be a detealantee to tne Statute or recogni= 


ebarged , (uf 
pended, or a. 
voided in all 
vor in part, and 
nee, hete not. 


7; Where and 1 
by what means 
a Statute or . 
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1 Stathte, Cn 


fance, andit be to pay money at a day, or to perſorme ſome other 
ching, and the money be paid, or the rhing done accordingly, this 
"ON is is a di of the RR — ere Wt 
| defealancc. recognilance afterwar again Conuſor, e 
relieved by an Audis And if 4 bind binfelfe 0 #by 
a Statute of 20l. and I ſue execution, and the lands of A are de. 
livered to him in execution untill he levy the money, and after Z 
doth make a defeaſince to 4 by Indenture, chat if A pay 1 ol: 
by a day certaine, that then the Statute or Recognifance 2 bee 
voyd; if this be done accordingly, the Statute and the execution 
By R:leaſe. thereupon is defeated and diſcharged, And if the Cogniſee be- co. ge 
fore execution or after, releaſero the Cogniſor the Statute or Re- 2 75's 
cognilance, or the debt; this is a perpernalidiſcharge of the Statute (:;.; 1... 
and the execution thereupon. Bur if the Conuſee before execution nes. 
releaſe to the Conuſor all his right in or to the land; this will chan 3 
not diſchage the whole execution ; for if he may not ſue execution Nc 
of the land afterwards ( as it ſeemes he may this notwithſtanding) 
yet he may ſue execution of his body and goods. But ſuch a re- 
leaſe after execution made of the land, will no doubt diſcharge the 
land. And yet if a Conuſee releaſe all his right in the land to the 
Feotice of the ifor of a parcell of the land, it feemes this will 
diſcharge the land of execution, albeit it be before the execution 
ä —— VII | ; 
erb. 26. 27. Li. iſce alſigne Statute or . 7 
i aug Loni, 4 
iſcharge of the debe or land; it ſeemes chisis a good releaſe and 
"By purchaſe or diſch of it in law. And if the Cogniſee purch 3 
furrencet of of the of the Cogm . Tre; CORSLILIAL * 
the land. T imo ; fiſcharpe of il ie Recogni- 2:0. 5 
LEES Pit! ifanding of f hade 
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uc 3 chant 41. 


and a fttonger another parcell; in chis caſc che lands that are Cs. r 

purchaſed by the ftranger ſhall be diſchurged of execution. And an. el». 

if the Cogniſce after execution fucd percha an of che Rea 

land, or the Fee - ſimple of all or part of it End him ; 25. Lil. 
dy this the whole execution is diſcharged. And if the Cogniſee ee. 5: 

purchaſe all the lands of the Cogniſor; by this the execution as . 

to the land is ſuſpended, but this is no diſcharge as to the _ 

and goods of the conuſor, for they are ſubjett to execution fill. 

And if the conuſee reinfeoffe the conufor againe, the execution 

may be revived again agzinft the lands of the conuſor, fo that 

they will be fubject to exectrion againe whether they do conti- 

nue in bis hands or bee fold away to others. So alfo if che 


> 


= 
_— 


* * 4 Statute, * 
"  Cotiuſce enfeoffe a ſtranger after hee doth purchaſe the land, and 


the ſtranger doth enfeoffe the Conuſor ; in this caſe alſo the Execu» 
tion is reyived, and the lands ſhall now be ſubjeR thereunto 28 


= were 'before. LY 

Haningtons If a Leaſſee for life make a Leaſe for yeares rendring # rent, and 
ange aſter enter into a Statute to / S, and then enter into another Sta- 
ve. tte to I D, and after hee doth grant his eſtate to 15; by this 
the Execution of the Statute made to I 4 is ſuſpended, and therefore 
during the ſuſpent ion, it ſeemes / D albeic he be after in time, may 
ſue and have he Rent in execution. | | 

If the Conuſor after he hath entred into a Statuteor Recogniſance, g, Where the 


er =. doth convey away his land to divers perſons, and then the Conuſee Conuſor, or 

0 I» ſue Execution of the Statute upon the lands of one or ſome of them his heir, or an 
i and not of all; in this caſe he or they whoſe lands is, or are taken in ene, of 2 

8 Execution may by an Audita Qucrela or Scire Facias, have contri- — 

| bution from the reſt, wherein theſe differences muſt bee obſerved: bution upon 
vc That one Purchaſor ſhall have Contribution from another: And a Statute or 


therefore if the Conuſor fell ſome lands to 7 FS, and other lands to Recogaiſance, 
D, and the Conuſee ſue Execution only of the lands of IS: Ot net. 
1 $ ſhall have contribution againſt 7 D. And the Feoffee of the 
Purchaſor, the Feoffee of the Heir ofthe Conuſor, the Feoffee of the 
Feoffee , and another Feoffee ſhall have contribution of the Heir 
of the Conuſor: But the Conuſor himſelſe hall not have contri- 
bution from a Purchaſor; and therefore, if hee ſell part of his 
8 lands, and keep parc in his hands, and the Conuſee ſue Execution 
only of the lands in the hands of che Eonuſor or his Heires ; in this 
caſe, neither he nor bis Heirs ſhall have any concribution from the ; 
Purchaſors ; and one Heite ſhall have contribn:ion from another. 8 


2 And therefore, if one be ſeiſed of two Acres, the one in Burrow 
6d. Engliſh, the other of other Land, and he enter into a Statute and die, 
— and he hath but two daughers, and the Execution is ſued upon the 
* land of one them; ſhe ſhall have contribution from the other. 
T So where ſome land doth diſcend to the Heire of the part of the 
per Faiher, and ſome tothe Heire of the part of che Mother, 

4 If one be ſeiſed of lands in Fee in the County of A, and B, and 
. enter into a Statute or Recogniſance, and the Conuſor die, and 
£ then the Conuſee die alſo , and his Executor doth fue Execu- 
<a, tion of the lands in B only, and hath Execution, and after the 
15 Heir doth fell theſe lands; in this caſe the Vendee ſhall have no 


contribution, 80 alſo it ſeems the Law is, if the Heire fell the 
land to divers, and one of the Purchaſorsappear to the Sire Facias, 
and the ludgement is given againſt him, and he afterwards (ell the 
land, his Vendee ſhall have no contribution: And in all theſe 
caſes where it is ſaid the one Purchaſox ſhall have contribution, 
is: 


A Statue, Cap 
it is not intended that the reſt all give or allow him any thing ) 
by way of contribution, but that whole lands are ex 
rended,may by Audits Querelaor Sire Facias, as the caſe requireth, 
defeat the Execution, and thereby ſhall be reſtored to all the 
meane * and force the Conuſee to ſue his Execu:ion upon all 
the land, that the land of every one of the Terte · tenants may be 


equally extended, 


And ſo wee fall from an Obligation by matter of Record, 


to an Obligation by matter of Fait which is no Record, 


Car.XXI. 
Of an Obligation. 


binches ley. N — — ion is a Deedin writipg whereby ave man doth bind 1. Obligation, + 
1 humſelſe to mother to pay a foarame of or doe ſome other . — 
ching. And bee dt makes this Deed iscalled the Obligor, and Peter. Ob. 
he to whom it is made — $399” 
Coo, f A it is ſometimes Simple, or Single, which is when it is to pay +. Ozetupler, 
* a ſutume of money or doe ſorne other thing, and when ir is — 9 
any Defefanee or Condition in or unnexed to it, which alſo is foe. 
times with a penaky called a penall Bill, and ſometimes without a 
penalty. And thisis cha which is moR properly called an Obligation, 
and ſomecimesal(o iris called a ſingle Bill, orfingle Bond. And ſome - 
times itis double or Condiriovall, which is when it ĩs attended up- 
on and accompanied with a Condition. And then it is faid tobe a 
Bond containing a penalty wich conditionto pay money, ot doe or 
ſuffer ſome uct or thing, e. And this Condition is ſometimes cal · * 
led a Defeafance, and then eſpecially when it i (is ſometimes it is) | * 
in another Deed or Infirament; for moſt commonly it is inferred 
into the ſame Deed wherein the Obligation being the other part of 
it is contained. And then alſo it is cicher ſubſcribedander the Ob- 
ligation, or included within che body of it, or intorfed upon the 
back of it. And quzcanque u if the condition be performed the 
penalty is ſaved; if not, ihe penalty is forfeit, | 
.. © An Obligation may be made upon parchrnentor paper, and in looſe , what hall 't 


Re parchtnent or paper,” or B4 peece of or par t ſowed in a de ſaid a good 
i l. and either way it i good. But if it be made on a Tally, 2 Obligation in 
| d bis original 4 


of wood,orapy other thing but paper or parchment, albeic it be ; 
se and delivered, yet itiswoyd. © And irrnay be made in the fr or in nenden re 
%ga.s. the third perſon (not withſtanding the Statute of 38. C d. 3. c.. which Firſt, for the e 
doth intend only Obligations made beyond the Sea.) And therefore manner and 


an Obligation ſo made, a Memorandum quod A dr B debet C dr Diol, _— - 4 
' þ * w 8 
In en /r. ivgoed. . — 


denn:. Albeit the beſt manner and form of in Obligation, is that which is i make an 
N moſt uſuall, as, Noweritzs we A de B texeri & firmiter sb C deD Obligation, , 
ms, #20, legalis Oe. Solon. cidews C aus ſus cert. Atrarnar. exrcuto- 
"mg ribus ant wdmanifrateribus ſuis, Ad 7m quidem ſolntionem brug & 
me fidelirer Fur lige me herederereemores & adminitr aurer me 
ag. . firwiter per preſomer v. yet wy words in 2writivg ſealed and deli. * 
— — and declare himſelfe to have inothet 
wemmoney or tobe indebred to hingvill make 232 
F ; 4 


And therefore iſa man by Deed ſay but this, CHſemorardam that 7 & | 


of B doe owe toC of D 20l. to be paid at Eaſter nent. Ot - 
randum, that [ 4 of B have had of C of D 20l. of which there is 
rol. behind, or of which I owe him 10l.] Or wemerandan , that / 
eA of B have received of C of D 20l. to be repaid him again. Or we- 
morendum, that I A of B doe grant to owe [or topay ] Cof D 20ol, 


Or memorandam, that 7 AofB doe promiſe to pay C of D 2vl. Or 
memorandum,that! A of B will pay to ("of D 281. Dr memoranda, 
that 7 Aof B have had 20l. of the money of C of B, Or mera 
dum, that / A of B have borrowed of C of D 20l, Or rundum,, 
that / Aof B doe bind my ſelſe to C'of D that he ſhall receive of 
me 20]. all theſe and ſach like are goed Obligations, So if one {; 
d memorandum, that I A of B bind my ſelſe to C of D that he fhall 
receive 201, by the hands of / S when & doth come tohis houſe, and 
at Michaelmas then next following 51.) this is-a good Obligation, 
and the words by the hands of I D] ate voyd. © So if one bind him · 
ſelfe thus. Memorandum , that 1 A of Þ owe to Cof D 20l. ſor 
payment of which Ibind my ſelſe and my goods; this is a good Ob- 
ligat ĩon and will bind the perſon but not his goods. f So if one by 
Deed , covenant or promile to doe a thing and then uſeth rhele 
words, Ad quam quidens promiſſionem periewplendamn oblige me in 201, 
this is a good Obligation for 201. 8 do if one binde him(clte thus: 
h Memerandum,that! A of B; am bound to C of D to deliver him 20 
quarters of corn by a day, Ad quod per formandum oblige mne, without 
more words; this is a goodObligatiov. So ifone binde himſelfe 
thus : CHemorandam, that / A of B bind my ſelſe to pay C of D 
1 ol. at Eaſter, and it I faile to pay it then, I do grant to pay him 20l. 
this is a good Obligation for the 201. if he faile to pay the iol. i And 
ſome ſay he may recover both the 20l. and the 10 l. So ifone bind 
himſelfe thus: k Aemorandum, that in confideration of a Bill of ; ol. 
wherein / $ is bound for me to / D for payment of 201, I doe bind 
my ſelſe in 20l. to the ſaid / to fave him hatmleſſe from all 
Action of the ſame; this is a good Obligation ; and if 7 D ue / &, 
the Bill is forfeic. Or if one bind kimſelf thus: Be it known &c. 
that I eAof B doe owe unto C of D the ſumme of 141. to be paid 
at the Feaſt of &c. togethet with fix pounds which I owe him upon 
Bils and Recogniſances ſubſcribed wich my hand; this is a good Bill, 
but it is good for nomore but the 141, and pot forthe 61. for the 
words doe only import the time of payment of the 61, 

If one make a Writing in the form ot a Statute which the party 
doch ſeale and afterwards legally deliver, but it is not ſealed by the 
Kings and the Majors Seale according to the Statute, albeic this be 
not. a good Starnre, yet it may be a, good Obligation. 

It ene bind himiclfe to pay money or doe any other thing, and 
afterward doth adde this clauſe in the Deed, Er ad majorem bi 


rei 


Ss 4 + gr 


4 Proc. OB. 
Ig ation 3c. 
e Troo. Ob- 
I gation 15, 
; U 
U 
f Broo.Obl, I 
52.0) et . 
4 Fro. Odl. 
40. 
5 Broo. Obl. 
75. 
Ce 
Fit 
11 
{ Foxalls 
caſe g. Ia 
B. R. 
4 Foxe ver- 
{us Wright, 11 
tr n. A0. Elix. Y 
b. R. . 
ex 
lac 
# 
Adiudged ciſ 
Partet & 1 
Woolwards hc 
Cue, M. 2k. Cu 
: 9 El. inche Ad 
F xchcker #F1 
Chamber, wel 
z4 
Ao, 
Tun. 7 H oP 
B. R. Fita. K. 
Accomp. 0 
ae 
Perk. Sed. 


158. Fits. 
Oblg.. 


9 An Obligation, * 


e ſeentominoen Ade B * C de D fdejuſſeres, gm wnuſquif. 
S oe Older oi tots & in ſolid. and theſe nah alfo ſcale andi 2 


liver the Deed; it ſeems this is a good Obligation to bind them, al- 
beit there be no other words in the Deed. 

E If anObligationbe made to 7 D to the uſe of 7 S, this is a good 
=_ Obligation for 7 S in equity, and ſome have faid he may releaſe it; 
lc. Hut this is much to be doubted; for it iscerraine 7 S cannot ſue the 

Obligor in his own name, but when he hath cauſe of Suit he may 
— I D in Chancery to ſue the Obligor. 
9.14.83 If A of B bind himſelfro C of D to pay 2ol.and ſay not when; yet 
the Obligation is good, and the mom is due preſentſy. Soif the Ob- 
8 ligation be Sole end nunquan,or ſolvendum at Doomiday,theObli. 
ations are good, and the ſolvendum void, and the mony is due pre · 
ently. So if A of B bind himſelf to C of D in 2cl. Solvendum A de B 
[ where ir ſhould be ſolvendam C de D, ] the Obligation is good, and 
and the ſolvendam voyd. 
Djer1y. If the Obligation be made thus,[ Ob/igome cc. I leaving out theſe 
K0o.0blig. words following [heredes executores & adminiſtratorer;]this is a good 
* Obligation, and the Executorsand Adminiſtrators, but not the Heir, 
are bound by it. And if it be made thus, [ſolvendams to the Ob- 
ligee & ſacceſſoribus ſuit] and not [executeribus &c. ] thisis a good 
Gbligation, and the Executors and Adminiſtrators; and not the Suc- 
ceſſors, except it be intaſe of a Corporation , ſhall take advantage 
of ir. 
©1013 An Obligationmay be good, albeit it containe falſe or incongruons 
tu obi Latin or Engliſh, or Lat in be put for Engliſh, or e contra. if the in- 
eu. tent of the parties may ſufficiently appear : And therefore if one 
be bound by the name of /obennes for /channem; or one bind him- 
ſelie in offogenta, for oftogints libris; ot in ſeptungentis for ſepruagin- 
tis libris ; in wigints for viginti libris; in ſewtet ne for ſeaventeene 
e pounds; in qumnquegentis tor quingentis libris; ] in ſcptnageſſimo for 
ale u. 13. ſeptwogimre libris;  ſexingentis for ſexcertrislibris; in quinguayeſ- 
— mit, or quinque decies, ſot quinquaginte libris; in oftogenta tor 
ele. oftogrnta lebris ; or in wigims livers, for viginti libris; in viginti 
- on nobr{eb us tor 20 nobles; n or in ofFigents libris, for octegintalibru; 
G@BR or quinginta libris for quinguagima libris, or the like; theſe 
find oh, miſprifons will not burt the Obligations, for they are good not- 
mBridges y ithſtandirg But if one by the Obligation bind himlelfe in 
-_- in o quinqueegentis libris, or in quingeagentis libris, or in quinegertis 
ee ſibrit or in ſegintit libris; theſe Obligations are voyd; for in theſe 


My 4 caſes the meaning is ſo uncerraine, that it cannot be diſcerned, and 


ed no Averment will ferve to ſupply it in this caſe. P So if an Obli. 


„  gationbe dated 23 die Aprilie, in ſtead of Aprilis ; this is a good 


Obligation; and this miſtake will not hurt. 
And if an Obligation have not _ or a falſe and impoſſible 
. B | 


date 


& Ft 1 8 4 = 


Secondly , for 
the maiterand 
fubſtance of it. 


4. What ſhall 
b- aid a good 
condition of 
an Obligati- 
On, or not. 
Firſt, ſor the 
manner and 
ftame ol it. 


* An Obligation. b 
date, or have but kalfe the date as the year of our Lord only; 


or C, 


if it want theſe words Ju cujus rei &. ot ihe like, if it be ſealed and Ni 


delivered, it is a good Obligation. 
A ſingle Obligation may be to pay money, or to doe any other cn 
thing that is law full and poſſible, and ſuch Obligations are good. But Sec fi o 


if the Obligation be to bind a man to doe a thing unlaw full or im. ; = 


poſſible, it 1s vcyd : And theretore if one bind him elſe in an Ob- 
ligation to kill a man, burn a bouſe, maintaine a Suit; or the like, 

it is voyd. So if the Obligation be made for maintenance or to that 

end, or if it be made putſuant to, and in execution of an uſurious 
contract, or the like, it is voyd. So if an Obligation be made againſt Seen 
the Statmeof 23. H. 6. it is void, So if one bind himlelte in an Ob- 
ligation: and the matter thereof is altogether uncertaine, or inlen- 

fible, it is voyd ; but if chere be any reaſonable certainty in it , it ĩs 

good enough. So if one bind himlelſe to goe to Rome in three dayes 
under paine of ol. this is void. 

The condition of an Obligation may be either in the ſame, or in e 
another Deed, and it may be indorſed of the back of the Obligation, — 
ſubſcribed under it, or contained within it; but the beſt way to | 
make it, is the uſuall way, viz. The condition of this Obligation is 
ſuch &e. and yet if it be otherwiſe, ic may be good; for if an Obliga- 
tion be made from A to B and on the back of the ſame theſe words 
are indorſed L That whereas the wichin bounden A is bound ta B 
in 20 l. yet g. willeth and granteth that if A pay to B 10]. at Eaſter, 
that then the Obligation ſhall bee voyd ;] it ſeemes this is a good 
condition. So if in the cloſe of an Obligation of 20 |, theſe words 
be added: [That if A (the Obligor) pay 10l. to B (the Obligee) at n. ot, 
Eaſter, chat che Obligation fhall be voyd;J this is a good condition. 7 Fi: 
So if an Obligation be made from A to B of 20 l. and theſe words PP 
are ſubſeribed : ¶ Now therefore if the Obligor pay 51. quarterly for Pa: 8. 
foure years, then ir is agreed that the Obligation ſhall be voyd ;] ſoascae:t 
this is a good condition. So if a ſingle Obligation be made from . f, 
AtoB of 201; andafter the Obligation is made, B doth by another 
Deed grant that if A pay him 101. at Eaſter, the Obligation ſhall - 
be voyd; tkis is a goodcondition or Deſeaſance. But if A do bind 
himielſe in an Obligation to & of 20 l. andaſter ; doth bind himſelf 
in another Obligation to A to performe the Covenants of an Inden- 
ture, and in this ſecond Obligation, there is a Proviſo that B ſhall 
not ſue upon the firſt Obligation till ſuch a time; this iz not a good 
condition. 

If A be bound to B in 20l. with condition that if doe not bring +5 8.83. 
A a horſe before Eaſter, that the Obligation ſhall be voyd; this a 
good condition; and if the Obligee will have advantage of ic, hee 
muſt perform the thing; Et fc de ſimilibut. So if A be bound in 
an Obligation to B ip 20l with condition that if ; ſhall baing 2 oload 25. © 

DP of. 
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| An Obligation. 
of wood to the houſe of A,. that ef fhall pay him the 20 l. or that A 
ſhall pay him 20 l. when B ſhall bring him 20 load of wood to his 


houſe ; theſe are good conditions, and the thing muſt be cone before 
the money is to be paid. 


4 doe not pay to B (the Obligee) zol. that the Obligation ſhall bee 
voyd ; this isa good condition; but it ſhall bee taken according to 
the words, and therefore the Obligor is not topay it ; And if he be 
ſued, he may plead performance of the condition in the not pay - 
ing of it. | 

dab R. bf theſe words be omitted in the cloſe of the condition ( That 

— — then the Obligation to be void ; ] the condition is voyd, but it doth 

Earn not hurt the Obligation, for that remaines ſingle: But if the next 

caſe words, viz, L Or elſe (hall Rand in force] be omitted, the conditi, 
on is never the worſe; for as the addition of them doth nothing adde 
to, ſo the omiſſion of them doth nothing derraRt from the ſtrength 

-- of the Obligation. 
7 nen wel. The condition of an Obligation, may be to doe any lawſull or poſ- 

nad. ſible thing, as to pay money, deliver goods or Cattell, acknowledge a 
Statute, enter into an Obligation, make a Releaſe, make an eſtate, 
ſurrender an eſtate, make reparations, for quiet enjoying, to ſave 
harwleſle, to detend a title, ro performe Covenants , to abide an 
Award, to performe a Will, to give ſo much land or money in le- 

to purchale lands, to appeare in a Court, to matry another, not 

to ſue, not to meddle with an Executorſhip , not to revoke a Lerter 

of Atturney, not to be Surety, not to play at cards or dice, or any 

db. ſuch like thing; and ſuch a condion is good. So alſo it ſeemes a con- 
dition, that a man ſhall not ell his goods, is good: But when the 


* | ken mater or thing to be done by the condition is unlayefall or impoſſi- 
inp: ble, or the condition it ſelfe 1s repugnant, inſenſible, or incertaine, 
ſe:1 the condition is veyd. and in ſome caſes the Obligation alſo. And 
hs hereintheſe differences are to be obſerved. 


'Y CT the thing enjoyned or reſtrained to be, or not to be done 
ahn ſuper by the condition, is ſuch a thing in his qi nature, as the comiſſion 

26, Or omiſſionthereof, is nalum in ſe, there not only the Condition, 
Yrs, but the whole Obligation alſo is voyd ab imvtio : And thereforeif one 
lu ob. be bound in an Obligation with condition that he ſhall kill a man, 
Fete: burn a bouſe, doe any other Felony, commit any Treſpaſſe, maintain 
ee any Suit unlawfully ; or (being an Officer) that he ſhall take Fees 
wan. by extortion, ot that hee (being a Sheriffe &c.) ſhall ler a Priſoner 
eſcape, or that he ſhall ave the Obligee harmleſſe again an unlaw- 
full Deed, or that hee ſhall not fave his land, or that he (being a 
Tradeſman) ſhall not uſe his Trade, (and yet it ſeemes a condition, 
that a man ſhall not uſe his Trade in one place, or at one time, or 
if he doe that, nnn by the year unto another, is nor 

2 


4. 


371 


If the condition of an Obligation be, That if A (the Obligor) 
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matter and 
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Secondly , for 
the maiter and 
fubſtance of it. 


4. Wharſhall 


be ſaid a good 


condition of 
an Obligati- 
on, or not. 


Firſt , for the 


manner and 


- frameof it. 


date, or have but kalfe the date as the year of our Lord only; or Coon, 

if it want theſe words In cujus rei &c. ot the like, if it be ſealed and — 

delivered, it is a good Obligation. | 
A ſingle Obligation may be to pay money, or to doe any other Conan 


thing chat is law full and poſſible, and ſuch Obligations are good, But der fe 
if the Obligation be to bind a man to doe a thing unlawfull or im- — yp 
poſſible, it 1s vcyd : And theretore if one bind him elſe in an Ob- | 
ligation to kill a man, burn a houſe, maintaine a Suit; or the like, 
it is voyd. So if the Obligation be made for maintenance or to that 
end, or if it be made putſuant to, and in execution of an uſurious 
contraſt, or the like, it is voyd. So if an Obligation be made againſt sc ne.. 6 
the Statute of 23. H.6.it is void, So if one bind himlelte in an Ob- P; 
ligation. and the matter thereof is altogether uncertaine, or inlen- - 
fible, it is voyd ; but if chere be any reaſonable certainty in it, it is ex 
good enough. So if one bind himſelſe to goe to Rome in three dayes 
under paine of ol. this is void. 

The condition of an Obligation may be either in the ſame, or in 9109.14: 
another Deed, and it may be indorſed of the back of the Obligation, ni, 1 


ſubſcribed under ir, or contained within it ; but the beſt way to 1 

make it. is the uſuall way, viz. The condition of this Obligation is 

ſuch &e. and yet if it be otherwiſe, ic may be good; for if an Obliga- 

tion be made from A to B and on the back of the ſame theſe words 

are indorſed L That whereas the wichin bounden A is bound ta B 

in 20 l. yet B.willeth and granteth chat if A pay to # 101. at Eaſter, 

chat then the Obligation ſhall bee voyd ;] it leemes this is a good 

condition, So if in the cloſe of an Obligation of 20 l. theſe words 

be added: [That if A (the Obligor) pay 10l. to B (the Obligee) at n. os; 

Eaſter, that the Obligation fhall be voy; J this is a good condition. b, 

So if an Obligation be made from 4 to B of261. and theſe worde 

are ſubſcribed : ¶ Now therefore if the Obligor pay 5 l. quarterly for z 

foure years, then it is agreed that the Obligation hall be voyd ;] fonscaert 

this is a good condition. So if a fingle Obligation be made from . f, 

AtoB of 201; and after the Obligation is made, B doth by another 

Deed grant that if « pay him 101. at Eaſter, the Obligation ſhall - 

be voyd; this is a good condition or Deſeaſance. But if A do bind 

himſelfe in an Obligation to & of 20 l. andaſter B doth bind himſelf 

in another Obligation to A to performe the Covenants of an Inden- 

ture, and in this ſecond Obligation, there is a Proviſo that B ſhall 

not fue upon the firſt Obligation till ſuch a time; thisis not a good 

condition. 

If A be bound to B in 20l. with condition that if g doe not bring 5 H 

A a horſe before Eaſter, that the Obligation ſhall be voyd; this a 

good condition; and if the Obligee will have advantage of it, hee 

muſt perform the thing; Et fc de ſimilibut. So if 4 be bound in 

an Obligation to B ip adl. with condition chat if B ſhall baipg 2 oload 2 © 
= of. 
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| # An Obligation. 
of wood to the houſe of A, that ef fhall pay him the 20 l. or that A 
ſhall pay him 20 l. when B ſhall bring him 0 lcad of wood to his 


houſe ; theſe are good conditions, and the thing muſt be cone before 
the money is to be paid. 
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Secondly for : 


matter and 
ſubſtance of it, 


Againſt Law, 


. If che condition of an Obligation be, That if A (the Obligor) 
* 0% Obl g. * . 

a. doe not pay to ; (the Obligee) zol. chat the Obligation ſhall bee 
voyd ; this is a good condition; but it ſhall bee taken according to 
the words, and therefore the Obligor is not to pay it; And if he be 
ſued, he may plead performance of the condition in the not pay - 
ing of it. | 

Grab R. Pf theſe words be omitted in the cloſe of the condition That 

Phe 90 then the Obligation to be void ; ] the condition is voyd, but it doth 

Kerr, not hurt the Obligation, for that remaines ſingle: But if the next 

eaſe, words, viz, L Orelſe (hall Rand in force] be omitted, the conditi, 
on is never the worſe; for as the addition of them doth nothing adde 
to, ſo the omiſſion of them doth nothing detract from the ſtrength 

-- of the Obligation. 
” weinwen, The condition of an Obligation, may be to doe any lawſull or poſ- 

nd. ſible thing, as to pay money, deliver goods or Cattell, acknowledge a 
Statute, enter into an Obligation, make a Releaſe, make an eſtate, 
ſurrender an eſtate, make reparations, for quiet enjoying, to ſave 
harwleſle, to detenda title, ro performe Covenants , to abide an 
Award, to performe a Will, to give ſo much land or money in le- 

, topurchale lands, to appeate in a Court, to marry another, not 
to ſue, not to meddle with an Executorſhip, not to revoke a Letter 
of Atturney, not to be Surety, not to play at cards or dice, or any 

db. ſuch like thing; and ſuch a condion is good. So alſo it ſeemes a con- 
„% „e dition, that a man ſhall not (ell his goods, is good: But when the 

c. . matter ot thing to be done by the condition is unlayefull or impoſſi- 
ins: ble, or the condition it ſelſe is repugnant, inſenſible, or incertaine, 
ſe:1 the condition is voyd. and in ſome caſes the Obligation alſo, And 
Ls hereintheſe differences are to be obſerved. 

. > dps the thing enjoyned or reftrained to be, or not to be done 

— by the condition, is fuch a thing in his ow nature, as the comiſſion 

A 66, Or omiſſionthereof, is mai in ſe, there not only the Condition, 

Yrs, but the whole Obligation alſo is voyd ab i5tio And therefore if one 

Eur obi. be bound in an Obligation with condition that he ſhall kill a man, 

Fett burn a houſe, doe any other Felony, commit'any Treſpaſſe, maintain 

er any Suit unlawfully ; or (being an Officer) that he ſhall rake Fees 


by extortion, or that hee (being a Sheriffe &c.) ſhall ler a Priſoner 
or that he ſhall ſave the Obligee harmleſſe againſt an uplaw- 

full Deed, or that hee ſhall not fave his land, or that he (being a 
Tradeſman) ſhall not uſe his Trade, (and yet it ſeemes a condition, 
that a man ſhall not uſe his Trade in one place, or at one time, or 
if he doe that, he ſhall pay * the year unto another, is not 
2 a 


— 


Equity. 


Iapoſſibi c. 


2 condition againſt Law,) or that a man (being an Officer & an Officer 

pre bono publics) (hall not exerciſe his —— the like; this condition 
1s yoyd, and makes the Obligation and fo the whole Deed voyd. But 
when the thing to be, or not to bedone by the condition, 18 ſuch a 
thing as the omiſſion or commiſſion thereof in irs nature is not - 
lum in ſe ; but only agaipit iome maxim of L, as that a man ſhall 
make a Feoffment ro his own wife, or is but alu ru only, 
u that a man ſhall erect a Cottage contrary to the Statute of 
31 Eliz.or is repugnant to the Rate, as that a Feoffee of Land (hall 
not alien ic, or take the profits of it, or that a Tenant in Tai'e ſhall 
not ſuffer a Recovery of his Land, or the like ; in theſe eaſes the con - 
dition! only are voyd, and the Obligations remaine fipgle and with- 
out a condition. And yet perhaps it the Obligors be ſued upon theſe 
Obligations, they may have rceliefe in equity. 

2. When the matter or thing to be done by the Condition, is ſuch a 
thing at in its nature is impoſſible tobe done ar the time of the maki 
of the Obligation, there the Obligation is good, and the Condition 
only is voyd. And therefore if I be bound in an Obligation with Con. 
dit ion, that I (hall Rand to the Award of certain perſons &c. pro- 
vided that the Award be made before the tenth day of y next, 
and provided that I have warning 15 dayes before the 100 Of , 
and this Obligation is made the g day of fey; this 1s a voyd 
Condition: And fo if I be bound in an Obligation with i 
tion, that I will goe to Ran within three dayes, or that I will make 
an eſtate of white acre in Dale worth 10l. per , when reverd 
ic is worth but gl. per , or that I wilt bee non · ſuit in ſuch an 
Action, or aſſure ſuch a piees of ground, when in truth there is no 
ſuch Action, or piece of ground; this cendition is voyd , and the 

igation remaines ſingle and good. 30 if the condition be, That 
whereas A had a judgement againſt B the Obligor for 201. and the 
Obligee bath acknowledged ſatisſaction, if therefore the Obligor 
ſhall before ſuch a day get a Warrant from , whereby the Ob. 
ligee may be ſaved harmleffe for the {ame acknowledgement , That 
then &c.thiscondition is voyd, and as it ſeemes, the Obligation allo, 
for that it is not only impoſhble , but againſt Law alſo, But when the 
thipg to be done by the condition, is a ching poſſible at the time ot the 
— — of the Obligation, and after by matter es e ſudto by the Act 
of God, the Act of the Law, or the Act of the Obligee, it is become 
unpoſſible; in this caſe the — the Condition both are 
become voyd : And therefore if a men be bound with a condition, 
chat he ſhall appea t the next Tramm in ſuch a Court, and before the da 
the Obligor die th; hereby the ations ſaved, So it A be bou 
10 H. that / & ſhallmatry Fave ſuch a dey, and betore the day, 
Ehun(clie marry with NG, 
ad I [hail never take advantage of it, 


—— = 


3. When. 


N . 
2 
— 
1 
1 
* * 


erk. sec. 
735. Coo. 
ſuper Lit. 

207, Fitz, 

Oblig, . n 
H. g. 3 81. 
Ed. 4.54.4% 
Ed. 3. 6. 


Hill. 17. 
Iac. BR. 


the Obligarion is diſcharged, 


7H. 6-44 
27 


zee Defea- 
lance, 


10 H. 6. 14 
1, Ed. G. 15. 
® Trin, . 
EAR. 


t. 3 H, 


, chap. 10. 


z. Muhen the Condition of an Obligation is ſo inſenſible and in- 


mag 
. Obligor ; this Condition ĩs void, and the Obligation ſingle. So 


in generall is void for Miſnoſmer, diſability, or otherwiſe, there an 


cerraine, that the cannot be known, there the Condition luſenſible. E? 
only is void , and the Obligation good : As if an Obligation bee certaine. 
made by ef to B with condition, that A ſhall keep B without dam- 

e againſt / S for 10l. in which. the Obligee is bound to the 


if the Condition be, That A ſhall pay his part of the ſummes of 

that (ball be levied forthe trying of the Cuſtomes cf Ht: 
unleſſe the word [ levied ] be uſed for taxed in that Countrey, the 
Condition is inſenſible and void. So if A be bound to ; with Con- 
dition to fave him harmlefle, and ſay not for what, or againſt whom; 
this Condition is void and the Obligation ſingle: But if any ſenſe 
or certainty may be made of it, the Obligation and Condition 
ſhall be both good. 

4. When the Conditionofan Obligation in the matter of it is re- 
rugnant to the Obligation it ſelſe, there the condition is void, 
and the obligation good : And therefore if the condition of an ob- 
ligation be, that the Obligee ſhall not have benefit by the obli- 
gation, or that he ſhall not ſue for the money in the obligation, or 
the like; this condition is void, and the obligation fingle : And - L 
yer this by a Defeaſance made after the obligation may BRE. C. — 
. is 19 TE SY 


5- When the thing to be done, by the condition is to be done 110 
beyond the Sea, it bath been held that the condition is void, and 
the obligation ſingle, becauſe the thing was not triable here. But 
it ſeemes the Law is otherwiſe now , and that the matter is triable 
here and the condition And in all other caſes where a Deed 


Repugnaar; 


obligaition is void. | 

All Bonds with conditions for the enjoying of fpiricuall living: 
contrary to the Statute of 13 E. Chap. 20. are void by the Sta- 
tare of 14 CN. chap. 11. 

If any Ladyes or Gentlewomen be drawenby flattery, of threat- 
ning to enter into any Obligation firople or condit ĩonall, to pay 
any not truly due, they may be relieved by a contſe in the 
Chancery, for which, ſee the Statnte of 32 H. 6. chaps 39. Wh 

No Sheriffe or his Officers ſhall take any Obligation, by colour Obligation. 
of their offices of any perſon in their ward, hut only to thernſelves, all de void, 
and in the dame of their office, with condition with ſureties ſaf= for that it is 
ficient, that the Priſoner ſhall appear at the day in the Writ. And madeto ano- 
all others taken in any other forme ſhall be voyd. And perſons that — 
are in his ward, by Execution, Condemnation, Captes alagatum, i, the Sher 
Excommunication , Suretie of the Peace, or ſome other ſpeciall in another 
caſe, being ſent for by a Iuftice for Felony or the like, may not be manner then is 
bailed: and others thut are arreſted on a Cœpias for Debt, or an 9— ; 
: B b 3 Indictment, Pwr andy, 


4 


iſe by Writ, Bill, or Wartam that are main - 
beiter 


are — ay a And vue 
therefore if 3 2a condition to ap- ts 
— — , and ſay no mere, nor do ſer © 
down the cauſe of the this is a goodObligation. And if the 
Sheriffe take an O ation with one ſurtie only, or with two 
ſureties that are i ot foie rs + wes avocher Coun. 
; Lebe which the party , 
2 _ Sheriffe take an of 100l. 
hy kn this is a good Obli for in theſe caſes t 
is left to his diſcretion, aodir doth concern — if the ene 
conditian of the Obligation appearance Aſenſe omit- 
ting proxim: fan yet is is a good O So if the bey 
party be arreſted by an Attachment out of the Starre-Chamber 
upon 2 „ and the condition of the Obligation is, that if 
the Obligee ſhall appeare, and then, and there (hall anſweracon- 
by him committed againfi che King King and his councell, this is a 
And it the party thac doch make the Obligs- 
— in the Sheriffes cuſtody, albeit the Obligation be made 
my other manner efſentially differing from the forme preſcribed 
in che Seam, be not aunt the comm Lam, iu it ia a 
Obligation. therefore Da Capes 
red to the Sheriffe againſt a man, the Sheriffe rake fr Tour h r 
his ſees, and his travaile; this Boodif ic be not within this Statute, fil i. 
it is againſt the common Law, and therefore voyd, becauſe it is Co. x 
colour of Extortion. But where the Obligatien, be 


inge, or double, made by a — — dee — 


Coe. 10. la 


tion, alterat ion, or dimmurion from 
tute — aoony d. Andthere- 
fore if ſuch a Priſoner make an Obligation ro any other befides Coo.to.19: 
nos ene Sheriffe, or if 
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aber , incaſe 

, —.— — in go free; or 
a priſocer in baĩlable - 

— For wap oe — 


1 


Rrecutots. 


Heire; 


For the time 
of paiment. 


een Ob- ſhiall be 1599, in and upon che 


An OZligation. 
or where one of them ĩs dead, ſor in theſetaſes one orfomeof them = 
may be charged without the teſt. But otherwiſe the Planriffe can. 
not proceed in his ſuit againſt one, or ſome of them without the reft, 
exeept the defendant give him ad , for howſoever the Suit be 
well begun, for when one or ſore of them alone is, or are ſued, it . , 
fhall not be intended that the reſt are living, untill ir be ſhewed by Fl. KR. 4 
che other party, yet the deſendant ĩs not bound to anſwer, unleſſe tbe 
reſt be ſued alſo; and therefore in this caſe heor they chat is or are 
ſued alone, are thus to take advantage of it. Fiz, toſhew the mat | 
tet to the Court, and to pleadin abatement of the writ ; for if hee 
appear and ſhew it not, bur plead von oft faitaw, or the like to the ob. 
ligation, the Iury muſt find againſt hirn, and he will be charged with 
the whole debt. And ſo alſo if one appear, and the other make default 
andis outlawed, it ſeemes he that muſt anſwer all. 

Executors and Adminiſtrators ſhall be bound by the obligation of '4*”! 
the obligor, albeic they bee not named: but the heir of the obligor 
ſhall not be bound by the tion, unleſſe he be named in the ob- 
ligation, viz. eblige me, beredes c. 

If an obligation be made to one and his heires, or to one and his | 
ſucceſſors; the Executorsand Adminiſtrators, not the heire , of ſu - beio 
ceſſor, ſhall rake ad bei., 2 : 

If one binde himſelf in an obligatiom of 2 cl. ro H and . 
folvend. 1 col. to A and 100 to B. and A die, it ſeemes the execu- 

tors of A ſhall not have 100l. but that I ſhall have the whole 200]. 
ſed quere. | | 
It ove binde himſelf by obligation to I & to pay him an x col. i 
when K doth come to hĩs houſe, and at Michaelmas then next ſol- . Ot, 
lowing 1 eol. more; Michaelmas then next following ſhall be ta- 
ken for next following the making of the obligation, and not next 
follow ing the comming of Kto his houſe, 

If one binde bimſelf-to: upon a fipgle obligation and bre. 
doth not ſay when; in — iſt be paid prefer: c, Tr, 

If one bind himfelt-by obligation to — Michuelrn . 

deth not fay which Michaclmes ; this ſhall be taken for Michaelmas _ g. 
next after the date of the obligation ;. And ſo alſo it ſnall be taken in 11arches 
the condition of anobligation; 5 * — 

If one bind himſelf to pay 20l. wo of our Lord which 


** 
oe 
«+ * 


ee M. 
of October next enſu- dnn. 


: gp ing che dare of the obligation ; this ſhall be taken to be due the 13 nx. 


„ or 


| 2. oO ober 1599. a0d not next aſter the obligation, See more fa. f te 
— The condition of at obligation when ĩt ii doubtfull, is alwaies- Rad 


den ſhall bee taken mofi favourably for the obligor, in whoſeadvancege it is tde, 


5 — ons pd moſt againit the obligee, yet ſoas an equall and reafonable con · 


20 to 


bs 


raRion be made according to the minds of the parties, albeit the Da 
 Nords ſound to a contrary uoderfianding... <4 


a. Obligation. 
foineching be in a candigion io, * it is, ſer dom in 
any, and not — who 5 it, if the obſigee hatli more 
to do the thing then the obligor, it ſhall be done by him; otherwiſe it 
ſnall be done by the obligor « as if a Tailor be bound to me in an 
- obligation wich condition, that if I bring him three yards of 
which ſhall be meaſured and ſhaped, and if he mak me a Cloak 'c 
it &c. and it is not ſaid by whom it ſhall be ſhaped , this maſt bee 
done by the Tailor, 
If the condition of an obligation .be to pay money, or do any 
other eranficory aF,to'the obſigee himſelf, and no time is fer for 
the doing thereof, buy 2 place. oply ;, e e n be done 
in eonvenient time, and that ichqut ſt. So alſo incaſewhere 
the thing to be done is in ita nature locall, but yer ſuch a thing as 
may be done in the abſence of the obligee, and without his concur - 
rence, as to acknowledge ſacisfaRion op a Iudgement, make a leaſe 
| —— ot the like, ĩt muſt be done in convenĩent time and that 
without requet. So alſo in caſe here the thing ic be done is lo- 
call, and the concurrence of both parties neceſſary thereunto, yet 
when it is to be done to aſtranger and not to the obligee, as if the 
condition be that the obligor ſhall male a Feoffement to I I, it muft 
be dove in convenient time without requeſt. But where the ching 
to be done is local; and the concurrence of both parties neceſſary 
thereunto, and the a& is tobe done by the obligor himſelf, or by a 


4271 


firanger to the obligee himſelf, as where the condition is that the 


obligor, or a ſtranger, ſhall ipteoffe the obligee ; in this caſe theob - 
ligor,ar the Rrangerſhall have time to do it during his life, unleſſe 
theob'igee db battem it by requeſt,, and if he. requeſt it iponer, then 
it malt be done inconvenient time after requeſt made. And yet if 
the —_ be done, be to be done holy by the obligor, or a ſtran- 
er, 

— — 10 Km., Or, that, / $ ſhall preach at 
Paub croſſe,-or-alie-like y inahe fickt; cafe 3x may be done at any 
time dating the life of che obligor, and in the lait caleic may bee 
dane at any time daring the lite of 15; 
ſhall not haſten it. 5 


Obb. 


Coo, 2, do. ' 
faper Lit, * 
26k. . 


duriag-hislife, to be paid at Eaſter, and no time 1s & 

16s the doing of it; this rene malt beganied before Eaſter next at 
ter the obligation, or elſe the obligation-will be forſeit. And if the 
condition be to grant an Advom ſon and no time is ſer fut the doing 
-thereof 3 it mut be done before che Church become vod, or ot er- 
wie the dblipagop ſhall be ſorſeit v > > ; 
doguhingupons 


If thecconditzcnbetg N 2:1: 0 | then 


te the obligee 


de dowe dat day thus is ſuuheſſ of from; rhe time of dhe maling of 


che thing. 


doth nothing concern the obligee, as where the condition 


and requelt in this cat - 


If an obligation be with conduion to gtant a tent, or an annuity - 


be two dates of that nate in the yeare ; in this caſe it. ſcetenit muſt 


\ %\ 


Firſt inreſpeR 4 
of the perſons ©; 
that are to doe 


Secondly in 
reſpect of ibe 
ti ne hen ie 
thing is to be. 
done. | 


- 
CY 


he'll A dee res — of the 


ro | 
eie essa de to pay |» jr — — 12 — 
3 dated the 30 of Ny; in this tais the tao - 7 
== eln dayof cheſaae lieg of Mq. e 4 
next alen ese 

If the condition bete to the brd of / , and 1'S avid 22 Ed, 442g 
money to be paid, bur fer no time for the payment of it ; this maſt 
be paid inconvenient time, elſe the obligation ſhall be forfeic. 

If ove be bound to me in ane with eoadirioo;ciarif i en. Tenn 
feoffe him of White gere he willyay te 10l. dur dot not ſuy when; 289098. 
chis tnuſt be dot aſſovans —— the ſwuffement. $0 if one 
be bound to me chat ifthe have delivered to B ſhall be loft, 


2 d doth not ay when; this ſhall 
. 
the cordirion be to 1 os. 
the age of at yearer; in d the very day 7 R 


doch corne to his full — meat afcer 1 es caſe, 
formanee of the condiviow. F: * 
If che condition be to come at a day to ſuch a place to do a thing, 27. . . 
and che t —, — — 
. ea obligot laſt inftanc of 
for bis comming ; aan nn nt ſlay at the 


— Ithe 
If the = rent at — — or within 20 * rise 


after, the obligation he 20 dayerbe paſt. 

e eee rs Parr yer gs rr todoe = 1767. 
a thing by, or before'a day; it may be done he laſt inſtant of the * 

day and it is ſufficient, 


be copay 
8 no — ed 
in this xaſe it muſt be done to the 1 
of the Obligee whereſoever he bez and for this — 


if be be i gu- 


Obligor — out Seb 
wherrthe vhingis ro 


bar iſche Obliger be 

vot within the Kir e 
ir not bound to 
yds: 4 


L 
. 


75D 


| 3 Nd be romake a Feoffment of a piece of Land, the 


ram. Num, 6 


Dyer 213, 


wk yearly after, Uni J. be made Koight z in this caſe ben 7g bee 


i * 
Au * 


— but. cocker plate is fell©+/ Atdthrefore 


party chat is bound to doe it, is not bord to goe to any other 

but to the piece of land to doe ĩt 2 Andifa man make a Fe- 

offment in Fee, or Leaſe ſos life ot years of land, rendrivg tent gene 

rally, and gives an obligation wich ond ĩon for the payment of the 

Ray wr pl 2 — any place from 
im this rent. 

corn ſuch a day to 


icion be, to performe all the Covenants in an Inden- 
bee taken as well for the Covenants in Law as for 


excepting a Cloſe, and the 


di 
If the 
ture ; this 
the Covenants in Deed. 

If a Leaſe be made of a Mannor 
Leaſſee make an obligation to the Leaſſor wich condition, that the 


Leaſſee ſhall perform awzia & fugels in ſcripts contents ; b 
this the Cloſe ſhall be taken to be within the condition, fo that if the 
Leaſſee difturb the Leaſſot in the Cloſe excepted , this ſhall be a 
of breach the cendiciov., 

If the condition be, to makea Feofimene to the Obligee of Land; 
in this caſe the Feoffment may be made with, or without wriring,and 
if it be made by writing, it may be made without any warranty or 
— and this will be a ſufficient performance of the con- 

ILIONs 
If the condition be, That the Obligor ſhall make a Leaſe to the 
Obli — 20 years, and ĩt is not ſet down hen the Leaſe ſhall be- 
in, it ſhall begin preſently. 
a If the — That the Obligar ſhall doe any act upon re + 
neſt that the counſell of the ſhall think reaſonable, as 
example, ſhall doe any aR &c. for the releafing ofan ion, 
wherein the O is bound to the Obligor, and the Obligee b 
adviſe of devileth and requeſteth a releaſe of — 
to the Obligee, and to / S; ip chis caſe the Obligor may refuſe to 
ſeale it, albeit it be deviſed ile 
is unteaſonable, for.ic mult be a reaſonable act that the Obligor by 


this condition 1s to doe. | 
If the condition be to pay 16k at Michselmas next, tand 1 ol, 


the counſell of the Obligee, becauſe it 


— IT" 4 
* * i 
© þ * 
; . 
* 


4+ In reſpe& * 
of the thing 
it ſelf to be 


done. 


To perform | 


Covcnants, 


To make a 
Feoffment, 
Leaſe Kc. 


/Topay. money 


<, 


Wo warrint 
Lund and for 
quiet enjoy - 


- 
— . 


made; Knight beſore Mickaelniasy yet the tft rob. at kl ehel mn 
muſt be paid. e ee ee e 


* 
. + 
7% 


. 


p @« ' 


I.che condition bes thus That if the Obligor hell for ever fes 


ay yeatly to the Obligee & c. 16l.arthe two aſuallFeafts by equall 
— if his heires-ſhall at zny time hereafter pay 1. it 
one payment to the Obligee, that then the Obligation to be vod: 
in this caſe albeit the Obligor bath election; which of theſe two 
things tojdoe x yer: becauſe the intent 4s apparanc that one of 
theſe things ſbould be done, if therefore the 100}, be not paid be- 
fare the fi. fi Feaſt, che rob muſt be-pai yearly: 5 a 

If che condition of am < from e &©&-B be thus; That 
whereas A hath fold co B certuine Meadow in Dale, that the 
ſaid A ſhall warrant the ſame againſt Lord and King and all others, 
if che ſaid B hall peaceably enjoy it to him, and his heires of the 
Lord of the Manoor of , by the ſervices due - after the cu- 
fome &c, in this caſethe ſubſtance of this being for quiet enjoy ing, 
it ſhall be extended that way, and albeit it be not aid what he ſhall 
Warrant, yet it ſhall be taken the Land in queſtien, and the war- 
ranty (hall be conſtrued to laſt only for the life of B, and not to ex- 


tend to any new titles after the Covenant, eſpecially ſuch as are by 


To prove 2 
thing. 


To ſuffer his 
ie to make 
Fa Will, 


. la teſpect 


of che manner ſcoffe the Qbligee,aud ſuch ochers as 


and order of 
of doing the 


mer mateers, 


the act and default of the Obligee himſclfe, as if he commit a fotfeĩ - 
ture and the Lord enter, or the like. 

If the condition be, That the Obligor ſhall ſufficiently prove 
ſuch a thing; this (hall be taken for proefe by enqueſt and accor- 
ding'y ic muſt be done: But if the condition be that it ſhall be done 
by ſuch a time, or before ſuch perſons as when or where ſuch 
proofe cannot be had, then it is otherwiſe. Where the word [proofe ] 
is put generally, it ſhall be underſiood of provfe by Iuſtice; but when 
the parties agree upon another form of _—_ , that ſhall preyaile 
againſt that which-is but inſtruction of Law. 

If one be bound in an obligation with condition to ſuffer his wife 
to give to het kinsfolks, ehildren, ot others portions of his goods to 
the valus of 160l. and that he will perform it, and ſhe give part to 
one and part to another; in this caſe the husband mu performe it 
according'y : ut if the condition be to ſuffer her to give to A and 
B 1001, and chat he will perfornyic;'and'ſhe giye 00 l. to 4, be 
iz, nf bound . — nes 

If che condition be, That beg (hall perform his wives Will, ſo it 
doe not exceed 201, and ſhee make a Wilt and deviſe 100 l. in 
this caſe hee is not bound to perform the Will for the 20 
If che condition — That the Obligor (ball in- 

all name by d day; in this 
cale che Obligee mult doe the fitſt e de 


N f act. viz, nime the others; other 
** . Wiſe che Obligor doch not forſeit his obli 


| ligation by the not doing of 
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tame before fach u day; in this caſe if I doe bot fame others”, It 


ſermes be muſt enſeoffe me before the day at bis perill. 
If the condition be, that the Obligor (hail make ſuch an eſtate 


| of Land as 7 $ (hall adviſe, / J mult firſt adviſe, and this muſt be 


made known unto the Obligorere he is bound to doe any thing, and 

if he never adviſe, he is neyer bound to doe anything; for ir is in 

this caſe, as if one bee bound to Rand to the award of JS, 

— I S never make any, or make a veid award which is 
obe. 

If the conditio be, to make ſuch a difcharge in ſuch a Court 
as the Obligee or his counſel! ſhall adviſe; in this eaſe the Obligee 
muſt doe the firſt act, viz. adviſe and give netice of the adviſe to 
the Obligor before he is bound to doe the thing. Bur if che condi · 
tion be to make ſuch a diſcharge in ſuch a Court ſuch a day, as the 

udge of that Court ſhall adviſe , in this caſe the Obligor muſt at 
is perill precure the Iudge to adviſe a — and ir muſt be 
done that very day or the obligation will be ir. 

If the condition be, to pay 201. to the Obligee when he doth 
come to Lands; in this cafe, the Obligee muff doe the firſt act, 
viz, make known to the Obligor when he doch firft come to Lows 
don, for otherwiſe, it ſeemes the Obligor is not bound to pay 
the money. 

If the — be, that the Obliger ſhall levie 8 fine to the Ob- 
ligee before ſuch a day, the Obligee mu doe the forſt act, viz, ſuc 
out the Writ of Covenant. 

If che condition be, that the Obligor ſhall deliver 20 Clothes 
to the — ſuch a day, the Obligee paying for every clock im- 
medi = ter the delivery 201. in this caſe the clothes muſt bes 
delivered, albeit the Obligee refuſe ro pay the money; but if 


| | immediately after] be left out, it ſeemsrhe Obligor isnor bound 


to deliver the cloth unleſſe the Obligee firſt pay rhe money. 
If the condition be, that the Obligor ul A hekes ſhall at any 


time upon requeſt made, dee any act gc. that the Obligee ſhall re- 

quire & c. and the O vligee tender a Releaſe or other Derd to ſeale; 

in this caſe, if the O bliger, or his heir that is to ſcale the Deed, be an 

ilicerate man, he may refuſe to-feale it, untill he can get ſome : 

to-read it unto him, but he may not refuſe or — to ſea e it untill 

be can have 2 Lawyers adviſe upon it, but he will forfeit his Obli- 
ation. 


If the condition be, to dos any thing upon requeſt, the Obligor - 


untili r made is not bound to doe any thing towatds it, nei- 


ther can he ſorfrit bis obligetien till chen. And yet if in chis 
ca&, the Obligor difable — —— doe the thi —.— under 
taken to doe upon re the requeſt obligation 
way bee fo;feir without any requeſt made. 


If 


os 


An Obligation, 

If the condition be, that the Obligor ſhall within a certaine 
time ſurrender ſuch land of his for an Annuity, of ſo much as = 
ſhall agree upon, and they agree upon 101. per a] in this caſe 
the Obligor is not bound to make theſurrender untillthe Annuity be 
madeand tendred unto him. I 

If the condition bee, to deliver to the Obligee an obligation 
wherein the Obligee is bound &c · or to ſeale and deliver to the Ob- 
ligee ſuch a Relcaſe of it as ſhall be deviſed by the counſell of the 
Obligee before Michaelmas , and the counſel! doe not adviſe any 
Releaſe before Michaelmas; in this caſe the Obligor is diſcharged 
of the obligation, for the Obligee is to doe the firſt act. 

If A be bound to B, in an obligation with condition that & and 
his wife ſhall levie a fine of land to C and D and their heires , and at 
their coſts and charges; this ſhall be conſtrued to be at the colts 
of the Obligor, and not at the coſts of the Conuſees, but if the 
word | and] be omitted, perhaps it may be otherwiſe. 

If the condition be thus, That if the wife die before Michae lmas 
without iſſue of her body then living, that the obligation ſball bee 
void; in this caſe ſ then living] ſhall relate ad proximwum antecedens, 
and not to the death of che wife, and therefore if ſhe hath iſſue and 
dic, n aſter before Michaelmas the iſſue dyeth alſo, the obligation 
is yoid, 

If the condition be, that if the Ob'igor ſhall waſte the goods of 
the Obligee (his maſter) and this waſte within three Moneths after 
due proofe of it, either by confeſſion or otherwiſe bee notified to 
the Obligor, that the Obligor ſhall ſatisfie the Obligee for it, and 
the Obligor doe confefle the waſte under his hand and ſeale; in this 
caſe, it ſcemes this preofe though it be extrajadiciall is ſufficient. 

When the condition of an obligation is to doe two things by a 

* dap; and at the time of making of the obligation both of chem are 

poſſible, but after and before the time when the ſame is co be done, 
one ofthe things is become impoſſible by the act of God, or by the 
ſole a and laches ofthe Obligee himſelfe ; in this caſe the Obli- 
gor is not bound to doe the other thing that is poſſible, but is diſ- 
charged of the whole obligation. But if at the time of the making 
of the obligation one of the things is, and the other of the things is 
not poſſiblo to be done, he muſt pecform that which is poſſible, And 
if in the firſt caſe one of the things become impoſſible v ſter wards 
by che act ofthe Obligor, or a ſtranger, the Obligor muſt ſee that he 
doe the other thing at his perill. And when the condi:ion of an 
x obligation is to doe one ſingle thing which afterwards before the 
. time whenit is to bee done doth become impoſſible to be done in 
: all or in part, the obligation is wholy diſcharged ; and yer if it bee 
poſſible to be done in any part, it ſhall be performed as neare tothe 
condition as may be, 
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If che. ondition be, to doe one of two things, as to make a fe - 

to me, or pay me 201.in this caſe, if the obligor doe either 
of them, it is ſufficient. But if che condition be in the copulative, as 
to enſeoffe me and pay me 201. in this caſe, the doing of one of 
them will not ſuffice, ur he muſt doe both. 

If the condition be, to pay to A B and C 30 La peece within 
a week after they come to 18 years of age, or within 40 dayes after 
their dayes of marriage after notice given thereof, which ſhall firſt 
happen; in this caſe, this notice muſt goe to both the parties, ſo 
that notice muſt be given when they are 18 years of age; otherwiſe, 
and untill notice given , it ſeemes the obligor is not bound to pay 
the money. See more in Condition Numb. 8. and Covenant Numb. ö. 

The matter of a condition of an obligation is ſometimes affirma · 
tive and compulſory , and doth conſiſt of ſomething to be dane, 
and ſometimes it is negative and reſtrictive, and doth conſiſt of 
ſomething not to be done; the not doing in the firſt caſe, and doing 
in the latter caſe cauſeth the obligation to bee forfeir ; and the doing 
in the firſt caſe, and not doing in the latter, ſaveth the obli- 

ation, 
, If one be bound in an obligation to me, with condition to enfeoffe 
meof land, and theobligor doe firſt make a Leaſe to me of it, and 
afterwards he doth make a Releaſe of it to me and my heires; this 
is a good performance of the condition. 

It a condition be to make me a feoffment of land, and he tender 
me a feoffment,and I refuſe it; by this the condition is performed. So 
if the condition be, to make a feoftment to my uſe, and when it is 
is made I refuſeit ; this is a good performance of the condition. 
But if a man bind himſelfe in an obligation to me, with condition to 
make feoffment to à ranger, and hee tender the feoffment to the 
ſtranger, and he doth refuſe it; this is no good performance of the 
condition, but the obligation is fotfeit. If the condition be, to 
enfeoffe me and my wife, and he tender it to me, and I refuſe it; 


it ſeemes this is 2 rformance. 

If one bind himielſe in an obligation to me, with condition to 
make me a feoffment of the Mannor of Dale by a day, and he before 
the day, grant a rent-charge out of the ſame Mannorto a ſtranger, 
and afterwards and befote the day alſo,he doth make me a feoffment 
of theland ; this is a good performance of the condition, and the 
grant of the rent no breach thereof. Bur if the obligor ſell away 
part of the Mannor before, or make a feoffment to me but of a moity, 
or a third part of the Mannor; this is no good performance of the 
condition. And if in this caſe}, the obligor before che day take a 
wife, and before the day matte his feoff nent according to the 
condition, but the mattia ge doth continue untill after the day; in 
this cafe, it ſeemes the condition is broken. 
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nor of Dale, and bee make a feoffmemt of the Mannor of Sale, and Pert. 
I accept thereof; it ſeemes this is n of the conditi- tt. 
on, and that my acceptance in this caſe will not help. So if the 1, 
condition be to make mea feoffment of land, and he give me mony, 67. Hi 
« horie, or the like in recompence of this, and I accept thercof ; this 10H 
is no good performance of the condition : And che like Law is in ail 
caſes where the condition is to doe any collaterall thing, as to ac- 
count, build a houſe, enter into a Recogaiſance, or the like, and the 
obligor doth give, and the obligee accept ſome other thing ia liew 
thereof: And ſo alſo ic is where the condition is to make a feoffment 
to 4 firanger, and the obliger give, and the ſtrauger take another 
thing in liew chereof: Bur if the condition be to enfcoffe me of 

ſuch a day, and he make, and I cake the feoffment before the 
day; this is a good performance ofthe condition. 

If the ccndition be toenfeoffe me or my heirs in the difunRive, 104.1. 
and the-obligor enfeoffe me and my heires ; this is a good perfor. C. us 
mance of the condition; for it is impoſſible to enfeoffe my heirs 
whiles I live, and when two things are to be done by a condition, 
whereof the one is poſſible at the time of making the obligation, 
and the other is not; in this caſe it is ſufficient if he doe the thing 
which is poſſible. 

If thecondifton be, to make me a feoffmetit, ot pay me 201, if the 21 fd 
obligor doe either of them, it is ſufficienr. But if the condition be 
to infeoffe me, and pay me 201. in this caſe the obligot muſt do both, 
or the condition will not be performed, Et /ic de ſimilibus. 

If the condition be, that the obligor ſhall make me a ſufficient „4 5.5. 
eſtate of land by the adviſe cf and S, and they adviſe an in- C,, 
ſufficient eſtate, and the obligor doc make the eſtate according 
to that adviſe; this is a good performance of the condition: But if 
the condition be that the obligor ſhall make a good and lure eſlate, 
and he by adviſe of counſell make an eſtate that is not good and 
ſure ; this is no good performance of the condition. 

If che condition be, that theobligor ſhall make me an eſlate of f pw 
land, and make the eſtate to another by my appointment; it 55- 
{cemes this is no performance of the condition. 

If the condition be, that the obligor or his ſeoffees in truſt ſhall 115. 
make an eſtate to the obligee ſuch a day, and the feoffers doe it 
without the conſent of the obligor ; this is no performance of the 

* If che condition be, to make further aſſurance, and the obligor p che 8, 


ther aſſurance. Hake further aſſurance upom condition, without the agreement of l. Cl. | 


the other party ; this is no good performance of the condition. 
If the condition be, to ſave me harmlefſe from an Annuity where. 37 H. 4. 


with my land is charged, and the obligordoth pay thefame yearly, *©* © 


If che condition be,that the obligor ſhall enſcoffe me of the Man- Pena 
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and ges me an Acquittancefot the fiine ffom the party ; this is « 
good porn of the covdition, But if the condition bee to 


(charge me of ſuch an Atovity-; in this caſe, payment and 
procuring mee a Releaſe, is no good performance of the con» 
dition, — 

If the condition be, that the Ftoſſtes ot Leafſecs of the Obliger 
of ſuch land which they ha ve in truſt ſhall grant me a rent· cha ge 
or releaſe thelt right to mee before ſuth a day, and there be thłee 
Ftoffees, or Leafſees, and two of them only doe grant this rent, or 
make this Releaſe; this is no good performance of the condition. 

If the condition de, that the Obligor ſhall 7 and procure 
to me and my heites a tent of 5 I. per aum, and a Rranger hath ſuch 
a rent out of my land, and he doth get him to relea ſe this to me z 
this is @ performance of the condition : And if one be bound 
with condition to grant me the rent and fat of ſuch a Mill be- 
fore Michaelma ſſe, to be had and perceived untill I be paid 1© l. and 
before that time he leaſe the Mill to me at a rent, and then ſuffer 
me to detaite fo much of the tent; it ſermes this is a good per- 
formance of the condition. 

If the condition be to deliver me a horſ,atid the Obligor tender 
the horſe unto me, and I refuſe him; heteby the condition is per- 
formed ; and & in all ſich like caſes where the Obligor is to doe 
any collaterall thing as Rand to an award, or thalike; if the Obli- 
gor offer to doe it, and the Obligee refuſe, the condition is petſor- 
med, and the Obligation diſcharged for ever. 

If the condition be, to pay money at a day certaing, and the 
Obligor pay a little before _ time enough for the receiver to 
ſer to number his money by day light; this is a good performance 
of the condition. And if the condition be to pay money by, or be · 
fore a day; paiment the laſt inſtant of the day before is a ſufficient 

of the condition. 

If the condition be, to pay 


a ſumme of money at a day cer- 


; taine, andthe Obligot pay tne leſſe tnoHhey before the day, or all the 
money before or at the day, or give me ſomething elſe 
the 2 paimenit in ew thereof, or pay me a 


before, or at 
the money or « 
tefler umme at the day 2ppoitted, but in another place, and not 
the place mentioned · im the tontlitiom, add I accept thereof; in all 
theſe caſes the condition is well performed. But i a ftr to the 
tondiion doe ſo, and I actept theteof; this is no good 
of the conditon as hath been adjudged. And if the ©bligos 
pay laſſe thenthe whole money at the day of paiment, and the Ob- 
hore ; this is td Aera of the conditi- 
ot And if the thing to be done be 2 colläterall thing, as to account, 
or the like, and the Obligor give unte the Obligee money, or a horſe 
in liew — the Obl;gee 2 n; chi is no good perfor- 
c mance 
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madtce of che conditi And if the-Obligor ay. the- money to 
the ' Obligee after ihe 4 y of paiment ; this lows nce of 
the condition, but the Obligation is forfeir, and. the — 4 id 
fhall goe in part towards the forfeiture : And yet in this caſe e- 
fendant at this day being ſued upon this obligation, doth uſually ads 
venture to plead conditions performed, and give this ſpeciall matter 
in evidence to the Jury, who for the moſt part deth find againſt che 
Obligee. And yet if the condition be, to pay me money at a day Dyer ut. 
certaine, or to pay another money at a day certaine, and the Ob- 
ligor pay me ot the ſtranger at ſeverall times befote the day, and I, 
or t firan er accept thereof; this is a good performance of th: 
Tender and Sohdirioh. But if the Obligee doe only promiſe to accept of a 
Refuſal, horſe for his money at the time of paiment , and when the time of 
AI paiment comes, and a tender of the horſe is made to him, he doth 
refuſe kim; this tender is not a ſufficient. performance of the 
Fase dayandpl 
It t ition be, to money at 2 ace certaine, e ge 
and the Obligor tender it 224 hes — Obligee is rr col 
not ready to receive it; or being ready, refuſe to receive it; $71.58 
this is a good performance of the condition to fave the forfeiture 714. 
of the obligation: And yet if the Obligor be afterwards ſued for 
this money, he muſt ſay in his pleading, that he is ſtill ready to pa 
it, and he muſt tender it in Court · But if one be bound by a ſingſe 
obligation to pay money, and after at the ſame ox ſome other time, 
he hath a Defeafance from. the Obligee, that upon paiment of a 
leſſex ſumme the obligation ſhall be void; and tbe Obligee refuſe 
. the money when the ſame is tendred at the time when by the De- 
S ſeaſance it is to be paid; in this caſe. the Obliger is not bound to 
CIR in Court, neither hath.che Obligee any reme- 
dy for it, 41 

If the condition be, to pay me money at a day and place cer» 
taine, and the Obligor dork i Air itto me the — pes ano» *' a 
ther place, this ĩs no performance of the cohdition, and therefore in 
— Ima _—_ it, : 

If the condition be, to pay money between two dayes; paiment 
of the money upon either ofcbok dayes is n — 
_ conditon , bur' the N the two 

yes. e | * as | 

If the condition bee, to pay me money at a day certaine, and Perk.sc2. 
I; bid the Obligor Ly, the money to one that I doe owe ſo much 7 
more unto, or 1 bid him lay out the money for moe, of I bid him baer, 
keep it for ſach' a debt I owe unto. bim, and hee; e, and I 

© bertor; it ſeemes this jv a. goed perfor manga ef the 
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do tecehoe ie] andthe Obliger pay it unto hi 


; this is a good per- 

If the condition be, that a ſtranger ſhall pay to the Obligee 10 l. 

and the Obligee a horſe for it, this is a good performane of 

the condition. But if te condition be that one ſtranget ſhall pay 

to another ranger 10 l. and the one doth give, andthe other take 

a horſe in liew of this; this is no good perfotmance of the con · 
dition, . 

If the condition be, to pay me 201. of lawfult Englifh money, 
and the Obligor pay me in Spaniſh or in any other money curranc 
in this Realm; this is a ale ormance of the condition. 2 But 
paiment in farthings is ao iment. b If the condition be, to 
pay me 20 |, and the Obligor pay me ſome of the 201, in counter- 
feic pieces, which I not —_—_ the time, doe put up and ac - 
cept, but after upon a review I perceive ſome of them to bee 
naught, and _—_— I dec fend it back to him again, in this caſe 
it 7 the con 
ſending back of the money agiaine will not cauſe a breach after- 
wards. 

If the condition be, that 1 ſhall Rand to the award of 7 S, and 
he doth award mee to pay 20 l. to * by a day, and at the 
day I doe tender him the 201. but he doth refuſe it; in this caſe I 
have ſufficiently performed the condition, and the obligation is 
ſaved. 

If the condition be, that I ſhall ſtand to the award of I $, and he 
award that I ſhall enter a Retraxit in a Suit depending between me 
and the other party, and Ido not ſo, but am Nonſuite, or do diſcon- 
tinue my Suit; this is no good performance of the condition. 

If che condition be, that the Obligor ſhall come ſuch a day to 
ſuch a place and ſhew m2 a Releaſe, and he doth come to the place 
the latter part of the day, and doth ſtay there untill the light of the 
day be gone, ready to ſhew his Releaſe, but I come not thither; 
this is 2 mance of the condition. 

If one make a Leaſe of land to mee, and bind himſelſe in an 
obligation wich condition to ſuffer me quietly to enjoy the land 
without the let of him or any other; in this af. if he himſelſe, nor 
any ether by his incitement doe difturbe me: the condition is per- 
formed ; and if a ſtranget that hath title, doe enter without his 
procurement or occaſion, this js no breach of the condition. 

If che condition be, co appear in the Kings Bench fuch a day,to 
anſwer JS, and at the day the Obligor doth appeare, but the 
Plainiiffe is eſſoined © that the defendant cannot anſwer him 
or the Suit is diſcontinued by the Demiſe of che King before the 
day of appearance; in theſe caſes the condition is ere and 
the obligation ſa ved. But if the Obligor in this caſe when he doch 

Cc3 appeare, 


formance of the condition. 


— 
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Acceptance. 


ition is well performed , and therefore the 


To ſhew a Re- 7 
leaſe, 


For quiet ene 
joying. 


To appeare; 


appe3te, doch not cauſe Nis appearance to ha ante of Record, che 

obligation is forfeit. | ihe 

os Pay option. bee i 28822 2 — — the 
11gor appeate before the Ki etſon; this 3s no ace 

of the phy" rey And if che ition be, to appear ceram Jaficia- 

riis Domini Regit, and the Qbligor appeare befare them cut of 

Court ; this is noperformance of the condition, 

If the condition be, that a ſtranger ſhall make an obligation to 
the Obligee, and the ranger tender it, and the Obligee refuſe it; 
this is a good performance of the condition: But if che condition be, 
chat the Obligor all make an obligation to a ixanger, and the 
Obligor tender it, and the trangerrefule it; rhis is no performance 
of 15 8 * 1 

the condition be, that the Obligor marry the daughter 
of the ger by a day, and he doth tender himfelfe, — 
refuſe; in this caſe the obligation is forfeit, dot wichſtanding this 
tender aud reſuſall | 

If the condition be, to deliver the key of a houſe; and the quiet 
poſſeſſion to J, to che uſe of the Obligee, and the Obligor (the 
houſe being tid, and every one out of the houſe, and the door locked) 


doth deliver the key to S; it ſeemes. this is no good performance of 


che condition , IS, or the Obligee, or his deputy ought 
to come and receive —2— — — 


and (wen 6. 
It an Obligation that is fingle, be noQperformed, as u hen it is 


to pay moneꝝ at a day , and the money is hoc paid, the obligetion is 4, 
—— — be bound by an obligaties to money at ſe- — 


verall dayes, the obligation is nut forſeit, not can be ſued yncill all 
the dayes be paſt. And yet if the condition of an obligation be to 
pay money at ſeverall da yes, and the Obliger dos fail to pay the mo- 
ney the friday; in this caſe the Obligee may fac for the money 
due by the ion preſent y 


If one be bound to pay money at a day cemaine by a ſingle ob- 
ligation or Bill, and the Obliger tender the money at the day to the 
Ob ee, ſo as he will give himhis Bill or a Releaſe for the money, 
_ Obligee refuſe ſo to dos, and thereupas he doth refuſe to 
pay the money; in this.caſe the obligazion is not forſeit; for in 
this caſe the Obligor is not bound to pay the money, unleſſe the 
Obligee will give up his Bill or give him aRelcaſe. But other- 
wiſe it is in caſe where one is bound to pay money by the conditi- 
on of in obligation; for there the Obliger muſt pay the mony at his 
petill, alheit the Qbligee refuſs.co deliver up the obligation or to 
give 4 Releaſe. | 
If one be hound to pay money oR a fingle Bill as a day, and the 
Qbliger tender the ragney; ac thaday ta the Obligee, and he refuſe 
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irs jn-this caſe, ie ſcernes bee bath now remedy for his money 3 
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therefore, if one be bound in an obligation, with condition to pay 
me 10 l. a: Eafter, before the day come, the obligation cannot 
ſorſeit; but if it bee not paid at the day, the obligation is forſeic: 
And yet if the Obligee himſelfe be the cauſe of the beach of the 
condition, or the thing to be done by the condition, is now become 
impoſſible by the act of God, the obligation is now become without 
penalty: As if in theold dayes I had been bound in an obligation to 
an that 4 ſhould inſeoffe him before Chriflmaſle, if A enter 
into Religion, my Bond had been preſently forfeited : But other 
wiſe it had been if A had been profeſſed under the obe&ience of the 

If the condition be to make a Feoffment of land to me ſuch a 
day, and he be not upon the land ready to make the Feoffment, al- 
beit I come not there to receive it, yes the condition is broken. 

If the condition be that when the Obligor ſhall come to his 
Aunt, he will enfeoffe the Obligee, or the heirs ofhis body, in this 
caſe he muſt doe it aſſocm as he doth come to her, and the Obligee 
(hall requeſt the Feoffmenc, or the obligation is farfeic, 

If the condition be to enfeoffe meofa Mannor by a day, and be- 
ſore the day the Obligor doth make a Feoffment of it to ano- 
ther, the condition is broken, and the Obligation ſorſeit, 
and the Obligor repurchaſe it againe befote the day, 
and then make the k nt, yet this will not cure the 
If the condition be, te enfeoffe B and C, and one of them die 
before the time bee wherein it ſhould bee done; in this caſe 
— — enfecffe the furvivor of them, or the condition 1s 
If the condition bee, that if the Obligot befare Michaelmaſſe 
make a Leaſe to the Obligem for thirty one yeares, if A will aſ- 
ſent, and it hee ill dot aſſent then for twenty one yeares, That 
chen &cc. if A do not aſſent, and the Leaſe far, twenty one years be 
net made before Michaeleaſle , abe obligazionis-forfeir. _ - |. 

Af che condition be that the; Obligar-ſhall make. me an eſtate 
upon requeſt, and he render meancliatebefore I requeſt it, and af- 
rerwards I doe requeſt it, and he doch refale it ; in this cale the 
condition is broken, and the obligation forteir. 
Dx: e Ser i eg; 1305 U 


this is no breach of the conditica. 


* 


In all eauſes When the condition is not performed or broken, 10 When the © 
the obligation is fotfeit, and till then it cannot be forfeic : And conditien of 


an Obli 


bee ſhall be (ai 0 
ö 
e ation 
forfeit, ot no, 


To make a 
Feoffment. 


To wake | 


Leaſe. 


To make 2m 


Fitne. 


1 


'Fo make fur - 
ther aſſurance, 


* 


To ſave harm 
8. 


pay mon. 


* A ? 
If checondition be, to make a good eſtate of land in Fee-fimple 
to eA (a woman ) before ſuch a time, and before ſuch time the 
Obligor caketh 4 to wiſe , and the day paſſe, and no eſtate is 
made; in this caſe the condition is broken, and che obligation for- 
feit. But if the obligation be made to the woman her ſelſe, then ic 
is diſpenſed with by the inter-marriage. 

If the condition be, that the Obligor and his ſorme ſhall doe all g 
ſuch acts for the better aſſuring of land, as the Obligee or his : 
Counſell ſhall deviſe, and the Obligee deviſe and render a Releaſe 
to the Obligor and his ſonne to ſeale, and they and refuſe to 
ſeale it untill they can ſhew ir to their Counſell to bee adviſed 
on it; this is a breach of the condition; but if they be illitterate 
and refuſe to ſeale it untill they can ger ic read; this is no breach 
of the condition. f 

If the condition bee, that the Obligor ſha'l ſave the Obligee 
harmlefle from ſuch a debt, for which the Obligee is ſurety for 157. 5 4, 
the Obligor, and the Obligee commeth ar the time, and to the fu, 
place when and where the-money, for which — is tobee 014 book 

id, and finding no body ready to pay the money, he doth pay * £7 
it himſelſe to fave the forfeiture of the obligation; hereby the 
condition to fave hartnleſſe is broken, and the obligation ſorſeit. 

And therefore much more-if the Obligee be ſued, arrefted, out- 
lawed, ot taken in Execution for the debt of the principall : S0 allo 
if the Obligee bee put in feare of arreſt forthe debt of the Princi- 
pall, and therefore date not goe about his buſimeſſe; by this the 
condition is broken. But if the Obligee be ſued unjuſtly , either 
becauuſe he is ſued before the money is due, ot otherwiſe, or if the 
Bond in which he is bound, be againſt Law and void, and he ſuffer 
himſelfe to bee unjuſtly vexed t and dorh not take ad- 
vantage of it, ir ſeemes this is no breach of the condicion of the 
Bond to ſeve harmleſſe. ä . 
IF a Bailiffe diſtrain beaſts on a withernam, and afterwatds re- . 
deliver them to the party of hom he had them, and a'take Bond 
from him with condition to fave him harmelefſe from him for | 
whom the beafis were taken, and after he doch bring a detinue 
againſt the Bailiffe for the beaſts ; in. this caſe the condition is not 
8 aQion will not lic in this enſe. — | 
* condition be-ropay money to me at i place cer - che ce, | 
tuine, and the money is not tendred at the time and place, albeit 
there be no body ready to receive it, if it be tendred, yet the con · 


dition is broken. | | 
* | , * i | 0 7 | * [ ; L. en t | 8 5 and Breo,Oblig, 
e N nbc of &6 e * 


— 6 gale 
woken, and the obligation fotſcit, and tis will not erenſe it. 


pay hum; in 


* 8 


W 
money to me at d dey ind pfsee, 0d 
to forbeare, and thereupon he doth fo, and doth not pay it; inthis 
obligation is ſorſeit, and this will not excuſe. But if I doe 
violent ly and actnally detaine and hinder him, ſo that hee eannot 
q pay it, chis will excnſe bim. i een | | 
aa lac. If the condition be to pay me the rent reſerved om ſuch a leaſe, 
Molncyx at the times limited by the leaſe, and it be not accordingly ; here 
al. by the condition is broken, albeit I do never demand the tent. 
oog. If the condition be to pay me the rent teſerved on fach a leaſe, 
and Ienter upon all or part of the land demiſed, ſo as the tent is 
ſuſpended ſo long as I keep the poſſeſſom, in this cafe the von- 
payment ot the rent during the time of the ſuſpenſion of the rear, 
15 no breach of the condition. 
Der ze. If the condition be that I hall enjoy land without the inter- 
L ruption-of any perſon whatſoever, andafterwards I doe forfeit it 
my ite. by non-aiment of tent, or the like ; this is no breach 
of the condition. | 


» | 4%; If che condition be, that the obligor (hall ſuffer the obligee to 


enjoy lands & c. and that without the let of him & e. or ny other 
per ſon or perſons &c. and one that hach an elder title doch enter; 
this is no breach of the condition. Bur if he procure this entry 
and difturbance;rhis is a breach of the condition. - - 

xelw, co If the condition be chat B — — enjoy land, 
and A the obligor and I the obligee doth di the others; it 
ieemes by this difturbance the condition is broken. 


Coo. g. i. If the conditinn be chat the obligor ſhall nor diſturbe me ĩn the 


keeping of my Courts, and he keep the Courts and take the Fees 
himſelt ; this iaabreach of the condition. | | 
Sax — prncyr'y wyypnnetreingry engonre 
condition to defend the land for 12 yeares &c+ and I am entred 
by a ſtranger, bat never impleaded ; in this caſe the condition is bro- 
ken , p ' , 


cos. 4.61. If the condition be to ſtand to the award of 7 S, and the ob- 
EY ligor doth afterward counter · maund the ſubmiſſion made to 7 S ; 
this is a breach of the condition. Factam wow dicitur quod wen per. 
n If the condition be that 1 ſhall have licence to carry wood ſe 
. en Yeares | — — me à licence for ſeven 
yeares, and then doch it againe ; ithis is a breach of rhe con · 


_ #H44;.. I che condition be. chat 7 & ſhall give rhe ficence to go over 
' his ground, end 7 iy ee det net ; this 
is no breach of the condition. And yet if the eondifion be that I 
ſhall have licence to goover that — inter- 
é 4. rupcion 
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joy ing. 
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CEnces 
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: Ky l U. 
ruption may ben breach of the condition. MR 
If an obligation bee made to me with — — 
at 
18 


Te rens. ſuch a Court ſach u day, andar the day bee is kepe in my 


ſuire ſo as he cannot appeare ; in this caſe his not no 
breach of the condition, ſor his imp 


appearance 
breacn of t riſonment ſhallexcuſe him. But 
if hi impriſonment be for Felony, or any other ſuch like cauſe of 


his own, core. 

If the condition be, to appeare in ſuch a Court ſuch a day, and 

before the day a Swperſedeas doth come to the Sheriffe ; yer if the 
r do not appear, the obligation is forfeit. 

It the condition be, that the obligor ſhallride with 7 $ to Do- 
ver ſuch a day, and I S doth not go thither that day, in this caſe 
It leemes the condition is broken, and that he muſt procure JS to 
go thither and ride with him at his perill. 

If 1 make a leaſe for yeares, and the leflee doth enter into an 
obligation with condition that hee ſhall not alien the land demi- 
{ed without my licence, and I die, and then hee doth alien ic; it 
leemes this is a breach of the condition. 

ul wy honeſt and 
XC oft ſervanc 


Totide to Do- 
ver 


Not to alien · 


| To ſerve. If the condition be that 7 & ſhall ſerve me in 


lawfall commands, or that LI ſhall be a gooc 


me one d 2d kim nothing, 

16 not ; albeit he never render bis ſervice: but in the 
laſt caſe it ſeemes he is to tender his ſervice to me, ot otherwiſe 
97 But if I — — ſervice when it is 
tendted, or ie within the time, the obligation is diſcbarged. 
ma if hee depart away within — — 

oken. | = 


If che condition be that A ſhall marry I by a day, and before 
the day the obligor himſelſe doth marry her : in this caſe the con- 
dition is broken. But if the obligee marry, herbefore the day, the 
obligation ĩs diſcharged, 120 170? 

It the condition be, to performe the covenants and paimencs of 
a Deed, and the deed doth containe a ſeoffment, and this is on con- 
dition that if the feoffor pay ſach a ſurnme of money he ſhall re- 
— 2 Foy ins in this caſe this. non · paiment 18 no 

lr Sn ili 
yeares rendring rent, and B ind hirnſelſe in an obligation 
with condition to perſorme all. the covenants contained in the In · 
denture, and the rent is r condition, 
and cauſe of ſorſeitute of the obligatioo. 

If the condition be for the fafe keeping of priſoners, and one 


—— 2 — U _— top undet colour of an ex- 
contion, or the like, but in truth. and ini judgement of law is bo 
| Friſoner 5 chiselcape is no. breach. of the cmditien. See more in 
Candives. ax, Mannks 106 1 
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r | 
junctive, or be to doone of two things before, or at a day cer» 17. By what 
tain, and both the things are poſſible at the tima of the making — 
of the obligation, and before the time of perſonmance one of the jj; gaben good: 
things is become impoſſible to be done by the act of God, or by in his original 
the act ef the obligee himſelf ; in this caſe the obligation is dis- creation, doch 
Goo 5.12, charged for ever. And therefore if the condition be, That if the or may become. 
" ;5.7, 3. obligor (ball ſell away his wives land, if then he ſhall either in his 26d, be diy 
lie time purchaſe to bis wife and ber heires and afſignes land of as gon: bf muy. 
right and value as the money by him received, or had by or — fall 
68, upon the ſaid ſale ſhall amount unto, or elſe do and ſhall leave un- Or not. 
to her the ſaid / as Executrix by legacy or otherwiſe as much mo- 
ney as ſhall bee by him received upon ſuch fale, That then &ec. 
and the obligor doth ſell his wive land, and then his wife doth die 
4 before him ſo that he cannot leave her the money; in this caſe 
41 the obligation is diſcharged, and the husband is not bound topur · 
7 — to her —— her heires. — if A* — — be, that if 
| wh not prove the ſuggeſtion of a Bi ing in the Court 
- Mp. 4H, of requeſts before the utas of Hillary, that then he (hall pay 20}, 
H. Sc. and 1 $ die before the tas ; hereby the obligation is dis- 
aut charged for ever, and he is not bound to pay the 20l. So if the 
* condition be that if the obligor appeare in the Kings Bench in 
Eaftern Terme, or pay 20l. to the obligee at Michaelmas, and 
the obligor die before Eaſter Terme; hereby the obligation is 
diſcharged; but if he do not appeare in Eatter Terme and our-live 
the Term, and die after, then it ſeems the 2-1. muſt be paid at Mi · 
chaelmas, or the obligation is ſorſeit. So if the condition be that 


* the obligor ſhall marry A before Eaſter, or pay 20l. to the obligee 
_ at Michaelmas, and A die, or become —— Eaſter, or the 

ob.igee marry A himſelfe, and the marriage doth continue between 

them untill Eaſter be paſt ; in all theſe caſes the obligation is dis - 
= charged for ever. But when the thing is become impoſſible by. 
in, the act or laches of the obligor, the law is otherwite, And there · 
by fore if the condition be, that 4 ſball marry wich B before Eater, 

or that the obligor ſhall pay unta the obligee 201. ar Michaelmas, 
id and the obligor himſclfemarry with I, and the marriage doch con- 
1 tinue untill after Eaſter; hereby the obligation is not diſcharged. 
- | So if the condition be to deliver up an obligation before Eaſter ot 


give a releaze at Michaelmas, and the obligor doth looſe the obl. 
— or the obligation is burut; hereby the obligation is not 
ule for if he doth not make the releaſe at Michaelmas, hee 
| doth forfeit the obligation. 
$324.22. Tf che condition ofjar obligation eonſiſt of one part only, ot be 
| $. 22 . 
F dea. to do one thing at a time certain, and that thing at the time of the 
ö — poſſible to be done, but aſterwardi and before the. 


time. 


4 BI 2700 


time when ic is tobe it doch become i by the 
ct of God, or theact of the obligee ; in this caſe alſo theobli- 

ionis gone and diſcharged for ever. And therefore if the condition 

to appear in perſon ſuch a day in ſuch Court, and before the day 
che obligor die, or at the day the water dotharife fo high that he 
cannot tiavaile ro the place without perill of life ; in theſe caſes 
the obligation is diſcharged. So if the condition be, that A ſhall 
marry B before Eaſter, and before the time ot B die, or become 
— the obligee B, and the marriage doth continue un- 
till after the day; in all theſe caſes the — — is diſcharged. 
But if the thing become 1 by the act of the obligor, con. 
tre. And therefore if the condition be, that the obligor ſhall ap- 
peare ſuch a day, and before, and at the day hee is impriſoned 
through ſome default of his own ſo that he cannot appeare, this 
will not excuſe him, no more then in caſe where hee is io fick 


that he cannot appeare without perill of his life. So if the con- *$0bci4in 
dition be that B ſhall marry C before Eaſter, and the obligorhim- due, fc, 


ſelſe marry her, and the marriage doth continue untill after the 
time; in this caſe the obligation is ſorſeit. So if the condition 
give-cheJobligor time all his life time to do the thing, the obligati- » Hut j. 
on i not di by his death, but in this caſe he muſt do it du - 

ing bis life time at his perill, 


f the condition be that the obligor ſhall deliver to the obligee f. 
an obligation or ſuch a releaſe as the counſeli of the obligee ſhall E GK. 


deviſe before Michaelmas, and the counſell of the obligee deviſe ane 
no releaſe before Michackmas; hereby the obligation 1s gone for Bre. 
ever. 


If che obligation depend upon, or be neceſſary te ſome other zroo.cblig, 
deed, and that deed —.— wid, in this caſe — is be · * 39-4 


come void allo; as if the condition of the obligation be to perform 
the Covenants of an Indencure, and afterwards the covenants be 
diſcharged or become void; by this meanes the obligation is di(- 
charged and gone for ever. And if one make a leaſe for yeares 
rendring rent, andthe leſſee enter into an obligation with conditi- 
ou topay the tent to che lefſor, and after it fall out ſo that the leſ- 
ſceis evictedour of the land by anelder title, whereby the rent in 
law gone; in this caſe and by rtits meanes the obligation is diſ- 
chargedard gone alſo. But it the eviction be but ot apart of the 
, contra, 

It an obligation bee made to me, and delivered ts / S to my 
uſe , and when it is tendred to me, I do reſuſe it and difagree to 
it; hereby it is become void, and cannot afterwards be made 
againe. So if an obligation bee made to my wiſe, and I dilagree 
to it; hereby it is become void. 
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| n Obligation. 
of the Obligors it chere be more then one, the obligation may be 

d. And therefore, if an Obligation be made to me with 
condition to pay money, and I by my Deed releaſe it or acknowledge + 
my ſelſe ſatisfied the debt. albeit | receive none of it, or that I receive 
but part of it in fall ſatisfaction of the debt, by this the obligation is 
diſcharged for ever. | 

If the Obligee make the Obligar , or one of the Obligors, or 
all the Obligors, his Executor, or his Executors ; hereby the obliga- 
tion is rged for ever. But the granting of Letters of Ad- 
miniſtration to one, or more of the Obligors, is no diſcharge of the 
obligation. And if the Obligor make rhe Obligee his Executor, 
this is no diſcharge of the obligation. 

If the Obligee be a woman, and take the Obligor to husband, 
hereby the obligation is diſcharged. 

If the condition be to enfeoffe X & (a woman) before ſuch a 
time, and before che day the Obligor, doth marry the woman ; this 
doch not diſcharge the obligatios. 

If the condition be to ſerye me ſeven years, and within the time 
I licence him to depart , it ſeemes that hereby the obligation is - 
diſcharged : And yet if the condition be toftand to an Award, and it 
is awarded that one of the parties ſhall pay 5 1. a yeare for ſeven 
years cowards the education of I S, and { $ die within the ſeven 
years , the obligation is not diſcbarged by his death, but the money 
muſt be paid dur img the time notwit ä 

If the condition bee to doe two things , or ſtand upon divers 
points; and the Obligee ſuppoſing the breach of one of them doth 
ſue the Obijgor, and the ifſue rs —.— upon that poiꝑt, it is - 
found againſt che Plaintiffe and he is ; bereby — ob- 
ligation is diſcharged ; and ſo long as that Indgemenc is in forde he 
2 never ſuc the obigation upon any other point within the con · 

tion. 


If che condition be to ſatisſie me for $I have delivered to 7 S 
il chey be loft, and afterwards they be loſt , and 1 fue JS, and have 
him in Execution for them; by this the obligation is not diſcharged; 
but perhaps when I have ſatisſaction of 7 & being in Execution for : 


the goods, the obligation may be gone. 

E Se Gln ——— anctmarlemme: 
void by matter ex pa fe, as by Raſure or the like, an obligation 
may become void. 


Cap. XXII. 
Of a Defeaſance. 


© Defeaſance, T His in a large ſence doth ſometimes fignifie a condition annexed 
2434. to an eſtate, and ſometimes the condition of an obligation 

made with, and annexed to the Obligation at the time of maki x 

thereof: Bur it is more peculiarly and properly applyed to fuck 

conditionall inſttuments as are made in Defealance and avoidance | 

of Statutes and Reconilances at the time of emting into the ſame 

Statutes or Recogniſances, and to ſuch conditionall Inftruments as 4 


are made in aſance of Statutes , Obligations, and the like, 2 
after che time of the fame Statutes entred into, and Obligations &c. 
wade: And it is thereſore thus defined. "n 


A Defeaſance — wn ——— to — 
gation, Recogniſance, Statute, or the like, which being per 
of the Obligor or Recogniſor, the AR is diſabled and made void, as — 

it had never beendone; which differeth from a condition only in of 
chu, that this is alwayes made ar the ſame tire, and annexed to, or in- 
ſerted in the fame Deed, but that is alwayesmade in a Deed by ic ſelf, 
and for the moſt part made aſter theDeed wherunco it hath relation. 
Where and There is no Inheritance Exccutory. Renta, Annnitics,Conditicns, 
u cber caſts a Warranties,Covenants,and ſuch like, but may by a Defeafance made Liza, 
| with the mutuallconſentofall thoſe which were parties to the crea- tu — 
tion thereof at the ſame, or at time after, be annulled, diſ- 157. f 
charged and defeated, And fo is the Law of Statutes, Recogni- 33: 2 | 
ſances, Obligations, and the like; yer fo, as in all theſe caſes te- in row. 

y, the Defeaſance muſt be made codews made as the thing to be fl 
ted was and is created, viz. if the one be by Deed, the other 

m ſo alſo; for it is a rule, that in all caſes when any Exe - 
cutory thing is created by a Deed, that the ſame thing by the con · 
ſent of all perſons which were parties to the creation of it, may 
be by their Deed defeated and annulled, and therefore that Wan- 
ranties, Recogniſances , Rents, Charges, Annuities, Covenarts, 
Leaſes for years, Uſes at Common · Law, and ſuch like, way by a 
Deteailance made with the mutuall conſent of all thoſe that were 

— to the creation cf it by Deed, be diſcharged andavoided. 
Nihil efÞ tam conveniens naturali <quitati quam quod ununquodgue 
440 fe ligamine quo ligatur. And therefore by ſuch a Defea- 
ſance, not only the Covenant which doth create a power of Revoca- 
tion, bur rhe — it ſelfe created , may be utterly defeated and a- 
voideq: But eſtates of Inheritance, and other eſtates in Taile or for 
life, executed by Livery &c. cannot be avoided by Defeaſance made 
after the time of thei creation and firſt making. And yet by ano- 
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other Do Deſeaſance made at the ſame time, s Feoffment, Re- 
leaſe, Leale for life, or other executed thing, may be avoided: as 
well as if it were by condition within the fame Deed ; as if a 
Diſſeſee releaſe to the Diſſeiſor; this Releaſe cannot be defeated by 
an Indenture of Defeaſance made afterwards, but it may be de- 
by an Indenture of Deſeaſance made at the fame time. Que 

in continent i fiunt in eſſe videntur. 
 Tomake a Deſeaſanee, theſe things are requiſite: 1. That 
the Deſeaſance bee made cd weds , a3 the thing to be deſeated 
is created ; for if the Obligee by word A the Obligor, 
or t not to ſue bim; this will not t the obligation; it 
be by Deed, therefore as the former was. 2 But whether the 
be indented or poll is not material] : 2. That 
if ir doe recite the Statute or the obligation (as for the moſt part ir 


- doth) chat it bee done truly; for it a Defeafance be made of a 


Statute or an obligation which is retited to be made the 100 

of May, whereas in truth it beareth date the firſt day of Aſay ; this 
Defeafance is void. 3. * That it be made between the ſame perſons 
that were parties to the fu ſt Deed &e. And therefore, if A be bound 
in an obligation to I in 20 l. and B make a Defeaſance to (, that if 
C pay him 20 l. the obligation made by A ſhall be void; this is no 
+. Defeaſance, it is not made between the ſame parties, 
dAnd yet if a Statute be made to the husband and wiſe, and the 
husband alone joyn inthe making of a Deſeaſance, this is a good De- 
fealance. 4, © That it be madeafter the making of the Recognilance, 
Obligation & c. and not beſore; for A grant to B, that if Z will 
be bound to him in 20 l. by obligation, that the obligation ſhall bee 
void, and after Bdoth bind hi to 4 in an obligation of 201, 
this Deſeaſance is not good, becauſe ir is before the obligation. fAnd 
yet if the date of the Defealancebe before the date of the Recogni- 
lance &c. and it be delivered after, it is 71— enough. 5. That it be 
made of a thing deſeaſible; g for it a Diſſeiſee releate his right to the 
Terre: tenant, and after there is a Deſeaſance made between them, 
that if the Releſſor ſhall pay 20 l. to the Releſſee, the Releaſe ſhall 
be void; this is a void Deſeaſince. h And yet a Releaſe may be avoid · 
ed by a condition or Defeaſance made at the time of making of a 
Releaſe as well as a Feofſment. 

If the Defenſance of a Recogniſance, Obligation, &c. be, that if 
the Cogniſor, or —— Sec. pay à ſurnme of , or doe not 
diſtutb the execution of the Will of / S, or do make a Leaſe for years 
to JS, ot the like; theſe are good Deſeaſances. As if che Grantee 
of a Rent - grant to his Grantor, that if he ſhallpay him 20 l. 
ſach a day, the grant of the rent ſhall be void. Albeit the condition 


of an obligation, chat is repugnant to the obligation it ſelſe, is void, 
ion ſingle, yet it ij otherwiſe in calc of a Deſeaſanee 
| m:de - 


3. What that 
be ſaid a good © 


Defeaſancc, 
and what not. 
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ner ot ir, 
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made after the obligation; for this is notwithſtanding ic be te- 
pugnant. And therefore if the Obligee after the e he ey 
grant by Deed to the Obligor , that the obligationſhall be void, or 
that hee will not ſue the obligation at all, or that he will not ſue 
the obligation untill ſuch a time, or that the obligation ſhall bee 
diſcharged ; theſe Defealances are good to avoid the obli- 
bg <7 | 

If che Feoffee wich warranty , grant that neither he bot his 
heirs ſhall take benefit of the warranty of the Feoffor or his heires; 
this is a good Deſeaſance of the watrantie: And if he grant not to 
vouch , this will di the voucher”: And if he grant not to 
bring a warrextia Carta, this will barre him of that remedy, In liłe 
manner it is,if the Grantee of a tent. 
that he will not take any benefit by the this is a totall diſ- 

charge: and if he grant he will not bring an Annuity, this is a diſc 
of the perſon; and if he grant that he will not diſtraine the land for 

the tent, this is a diſcharge of the land. 

If one make a Leaſe for life by Deed, and after by another Deed 

4 doth grant to his Leafſee, that he ſhall not be impeached for walte ; 

this 15 a good diſcharge : And if the Leaſſee afterwards b 
Deed to the Leaſſor, that if he ſhall bring an Action of waſte again 
the * — — not — — — of = 
Deed of diſcharge; this is a i 0 iſcharge. So that 
1 hereby it ſeemes a Deſeaſance may bee ofa Deſeaſance, and one 
; Deſeaſance after another, and* regularly the lati ſhall ſt nd. And 
therefore, if a Leaſe for years be made on condition to pay 201. at 
Eaſter, and the Leaſe to be void , and betore Eaſter the Lear 
and Leaſſee agree, that if the Leaſſor pay it at Eafter tollowing, the 
Leaſe ſhall be void, and before that time they make the like agree - 
ment for another yeare ; it ſeemes theſe be good Defealances, and 
that the laſt (hall and. 

If the Defeaſance after Execution made upon a Statute be thus, 
| that if the Conuſot pay ſo much , the Starute ſhallbe void; 
by it ſeemes by this the Statute and Execution thereupon is void; how- 

| beir,it is beſt to adde theſe words in the Deſeaſance [ and the Execu- 
tion thereppon. |] — 

And now being comming towards an end, we come to the laſt 
Afﬀurance of a mans life, or that Aſſurance kind of that men doe 
commonly make when they are neer and towards the end of their 
life, vis. a Teſtament, 
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Car, XXIII. 
Of a T eſtament. 


| Teſtament is the ſull and leat declaration of a mans minde ö 
_=_ or laſt Will of that he wouldhave to be done after his death: 15 T<ftawents * 
| ons It is in Latin Teſtamertaw , i. Teftatio mentis , the witneſſe of a 
+ 3 je mans minde ; and to deviſe by Teſtament, is to ſpeak by a mans 
4 lk rms, Will what his minde is to have done after his death: And this is 
, - ſometimes called a Will, or laſt Will ; ſor theſe words are ns- 
nina, and are as ir ſeemes promiſcuoufly uſed in our Law: Homſo- | 
ever by the Civill Law, it is then only faid to be a Teſtament when | 
there is an Executor made and named in it ; and when there is none, Codicil. Oil. 
but a Codicill only ; for a Codicill is the ſame that a Teſtament is, 
bur that ir is without an Executor; and a man can make but one 
Teſtament that ſhall take effect, but he may make as many Co- 
dicills as he Will. And by the Common- Law where Lands or Te- 
nements are deviſed in writipg,albeic there be no Executor named, 
yet there it is propetly called a laſt Will, and where ic doth con» | 
cerne Chattels only, a Teſtament. He that doth make the Teſta - Teſtator. las: * 
ment is called the Teftator : And when a man dyeth without Will, teſlate. 
he is ſaid to die inteſtate. N 
deb ted. Of Teftaments there be two ſorts, namely a Teſtament in wris Luotaplex.; 
- 9+coo. ting ox a written Teſtament, which is, where the minde of the Te. | 
an, | =: Aaxorin hislife time, by himſelf or ſome other. by his appointment, is 
L | put in writing. a Teſtament by word or without writing 
1 which is, where a man is ſck, and for feare leaſt death or want of 
, Or ſpeech, ſhould ſurptize him, that he ſhould be preven- 
red if he ſtayed the writing of his Teſtament, deſireth his acigh- 
bours and friends to beare witnefſe of his laſt Will, and chen de- 
” clareth the ſame preſently by words before them: And this is called 1 
a Nuncupative,or N erie Teftament: And this being after his Naxcupatives'» 2 
death proved by Witneſſes, and put in writing by the Ordmary, is | 
of as great force for any other thing but land ,as when at the firſt 
in the life of the Teſtator it is put in writing, A Codicill alſo is 
in writing, or by word as a Teſtament is : The Civilians have 
_ other diviſions of Wills and ſeftaments, as ſolemn and unſolemn, 
priviledged and unptiviledged, whereof the Common Law makah - 4 
* fe — Teſtament whereof i doth confiſſ amo 
Ide parts of every at. eof it z 2 The Paus 
are two. 1; The making of: Deviſes, or giving of Legacies: 3. The of it. 
= making and Ordination of an Executor; for a: Teſtament can bee 
no mo without, then a Codocyl can be with an Executor. 


* 


A 


- 


. 


* Deviſe or le- A Deviie or Legacy is where a man in his Teſtament doth give 
» gy Leid. any thing to another; the firſt of theſe rermes is properly appli 
| to the gift of lands, and the laſt to the giſt of goods or chat tels: and 
therefore a Devile fri ly is ſaid to be where a man in his Tefta- 
ment doth give his lands ro another after his deceaſe; and a Lega 
is ſaid to be where a man in his Teſtament doth give any chartell 
toanother to have after the death of the Teſtator; but the word is 
promiicuouſly applied to the one and to the other. And hee that 
Deviſor, De- gives by ſuch a Will iscalled the Deviſor, and he to whom the thing 
viſce, orLega- is given, the Deviſee ot Legatee. | 
_ And a deviſe is ſomerimes fimple and without condition, as Dyer 3j 
Eeetuplex. where I give my land to another and his heires, or I give 20. to T 
another, without more words, And ſometimes it is with a con 3:7. $winb, 
dition, whichis when there is a quality added tothe deviſeor lega- '/*134136 
ey, whereby the effect of ir is ſuſpended or hindred, and it is there. 
by made to depend on ſome future event, And this condition 
in this. caſe may be made almoſt by any words; as if I give to one 
my land if he pay 20l. to my daughter, or ſo as be pay 201. to my 
daughter, ot paying 20l. to my tet, ot I give one gol. if he 
marry my daughter, ot when be (hall marry my danghcer, or I give 
my wiſe 20l. a yeare whiles ſhe ſhall live unmarcied, or I give to 
him, or to whomſoever ſhall marry my daughter 20l. or the like; 
in all theſe caſes the deviſe is conditionall. The firſt kind of deviſe 
1s called by the ¶ wilians a ſimple aſſignation, and the latter 2 
conditionall aſſignation. 8 
| An Executor in a large ſenſeis taken for any one that is appoin- e Ten, 
- Execuzer ted to have the diſpofitiom and ordering of the s and chattels of the law, 
244. of a man that is dead. And ſo there are three kinds of Executors: S 5.435 
| the fiſt is 4 lege conflitmrns, who is theteſore called ii git, and * 
ſuch a one isthe Ordinary of the Dioeeſſe who hath ordinary Iu- C9. . 
Ordinary. risdiction in matters Ecclefiaſtitall: the ſecond is 4 Teftatore con- 
Humus, who is therefore called T effawenterins, and hee is ſtrictly 
and properly called an Executor, and is defined to be one appoin- 
red — mans latt Will and Teſtament to have the diſpoſing and 
adminiſtration of all or part of a mans goods and chatte, and to 
perform a mans laſt Will and Teſtament according to the contents 
| thereof : che third is ab Epiſcope conflamas, who is therefore ſaid 
* be Dau. And ſuch a one isan Adminiſt rutor, who is defi» 
Adniniſiexter- ned to be cue that bath the goods and chatrels of a man dying 
| inteſtate committed to his by the Ordinary for want of an 
Executor. And his power, benefit, and charge is in all things equall 
. to thepower, benefit, and charge of n Execucor. 
ehr. The Brecmor and Adminilirator allo js ſemerithes unirerfall 
r | 
| perſonal eftate commicted to him. lomerimes he * oe 


A Teſtament, 
lar or partiall, 4. one that hath the power and dif oſitĩon of ſome 
part of the eftate, or of all the eſtate for a time cnly committed 
to him. And ſometimes he is abſolute 7, ſueh a dne that hath 
an abſolute power of the efiate,as Executor or Adminiſtrator, and 
Ge, fuper ſometimes he is condicionall i. one that bath a limited and con- 
laren St. ditionalt power of the eſtate only. And in both caſes he ſhall be 
i. kes charged and char for ſo much asis committed to him as the 
e.1.135. teſtator or inteſtate himſelfe; for this cauſe the Executor is ſaid 
to repreſent the perſon of the Teftator; for as tothe eſtate commir- 
ted to his traſt he may charge others, and be charged bimſelf, ſue 
and be ſued, as the Tefiator bimſelſe might. Ard the eftate he 
hath by his 1 is ſaid to be in him to the uſe of the Teſta 
tor and in his right : and that he doth in the diſpofitionof his eſtate 
is ſaid to be in the right and to the uſe of the Teftator alſo; And 
the Admiĩniſtratox hath the ſame power and property over and in the 
goods and chat tels, the fame remedy by Suit, and ſo farr forth ſhall 
be charged as the Executor; for they differ not in nature, but in name 
jy And yet the Adminiſtrator is but the Ordinaries deputy, 
he may revoke the Adminiſtration, or call the Adminiſtrator to 

an account. 

„A Teſtament is of chat nature that it doth much differ from 
. other acts and deeds that men doe and execute in their life times: 
wt Les, for albeit it be made, ſealed and publiſhed in never ſo ſolemn a man- 
ner, yet it hath no liſe nor vertue in it untill the teſtatots death; 
for it is a Maxime in law, Omne Teſfamentum morte cunſummatum 
ft, Et volumas ambulateria uſque ad extremans vita e] itis 
thErefore reſembled untill death to the interlocutory ſentence, and 
— after death to the definitive ſentence of a Iudge. And hence it is 
2 ſaid, Sed leg ſervand:fides , ſupremavoluntas Quod mandat fin 
er1qn: jubet parere necefſe eff, à And for this cauſe a man may al- 
e, ter, or make void his will at his pleaſure, and he may make as ma- 
ny new Wills and Teſtaments az he will, and there is no meanes 
'Y tc 5.4. under the Sum io barre a man of this liberty, > And the latter Te · 
16d, Per. Hament doth alwaies revoke and overthrow the former ; but other- 
s. iſe it is of a codicill; e for a man may make as many of theſe as he 
g. will and make no Teſtament at all; q or if he make a Teſtament be 
ine. v may afterwards make as many codicils as be will and one of them will 
dune x0 Not overthrow the other;for in the firſt cafe they malt be all annexed 
to the letters ofadminiſtration,and the Admĩniſtrator muſt perform 
them, and in the latter caſe they mult be all annexed to the Teſta - 
ment, and the Executor muſt take care to performe them. e A 
Teſtament therefore is faid to have three 1. An Incep- 
tion, which is the making of it. 2. A P on, which is the 
publication of it. 3. A Conſummation, which is the death of the 
teſtator. f In — (2 | 1 is of greateſt foree, but 
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A Te ament . ; 
in Teftaments the laſt is of greateſt force, But when a Teſtament is 
perſeQ by the death of the party, it doth as effectually give and tranſ- 
fette eſtates and alter the property of lands and goods, as ads exe- 
cured by deedin the life time ofthe parties ; g for hereby diſcents 
of lands are prevented, and a man may make eſtates in Fee-fim-- 
ple, Fee-taile, for liſe, or yeares, of lands, tenements, rents, re- 
verſions or ſervices as effectually as by deed ; and theſe eſtates alſo 
will be good without any Livery of Seifin, or Attournement. And 
hereby alſo rents, and power to diſtraine for them may be reler- 
ved: conditions ereated and annexed to eliates, or things deviſed, 
h And therefore they that take by deviſes of lands, are ſaid to take 
in the nature purchaſors. i And if therefore a tenant in. taile make 
a Feoffmenr to the uſe of himſelfe in Fee, and after deviſe the ame 
land to his jwife in fee, and die; the ſonne is not remitted, though 
the Father die ſeiſed : for the deviſe doth prevent the diſ- 
dent. 

To the making of every good Teſtament, theſe things are requiſite. 

1. That the — able to make a Teſtament, and 
not diſabled for any ſpeciall cauſe, either in reſpe& of his perſon, 
mind or condition, or in reſpec of the thing whereof the Tefta- 
ment is to be made. And for thisic muſt be knowne: * That a 
woman that hath a husband, cannot make a Teſtament of her land 
or goods, except ĩt be in ſome ſpeciall caſes ; for of her lands ſhee 
can make no Teſtament with, or without her husbands conſent : 
| of the goods and chattels ſhe bath as Executtix, to any other ſhe 
way e an Executor without her husbands conſent; for it 
ſhe do not ſo, the Adminiſtration of them muſt be granted to the 
next of kin to the deceaſed Teſtator, and ſhall not goe to the hus- 
band, m but of them ſhe cantmnake no deviſe with or without her 
husbands leave, for they ate not deviſable; and if ſhee doe deviſe 

them, the devile is void. And of the things due to the wiſe where · 
of ſhe was not poſſeſſed during the marriage, as thipgs in action, 
and the like, it ſeemes ſhe may make her Teſtament , at leaſt 
ſhe may makeher husband Executor, a of her Paraphonalia, viz. 
her veceſſary wearing apparell, being that which is fit for one of 
her rank: ſome ſay ſhee may make a Teſtament without her hus- 
bands leave, others doubt of this, howbeit all agree that ſhee and 
not his Executor ſhall have this after her husbands death, and that 
the husband cannot give it away from her. And of the goods and 
chatteli her husband hath, either by her or otherwiſe, ſhee may not 
make a Teſtament without the licence and conſent of her husband 
firſt had ſo to do. But with his leave and conſent ſhe may make a 
Teſtament of his goods, and make him her Executor if thee will. 
And it is ſaid alſo, that if ſhee do make a Teſtament of his goods 


ein cant witer hs leaveand conſent ) and be ite her death 
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f e Will bee pt oved, and deliver the goods accordi j 
in oy * —5 2. And yet ff the huiband give 
his wiſe leave to make a Teſſament of his goods, and ſhe do ſo, he 
way revoke the ſame at any time in her life time, or after her 
death before the. Will be proved. — 2 —— after contract with 
any man, may before the marriage make a Teſtament aſwell as any 
— „and — at all diſabled hereby. 
An Infant untill he be of the age of 21 yeares can make no An Iafant. 
l. f cy. Teſtament of his lands by the Statutes of 32. & 34 H. 8. But N 
Bets. by ſpeciall cuſtome in ſome places where land is deviſable by cu · 
k eine 50- ſtome, he may deviſe" it ſooner, * And of his and chattels, 
vr. if he bee a boy, he may makea Teſlament at fourteene yeares of 
. and not before: and iſ a maid, at twelve yeares of age and not 
before ; and then they may do it without, and againſt the conſent 
of their Tutor, Father, or Guardian. O And yet ſome ſay an In- 
fſant cannot make a — of his = and chat tel 23 
erk. dect. he be eighteene s of age p A or Innatick perion da- EY 
” 5 24. ring - 5 tf infant of mind cannot make a — = , 
m '7* landsor goods; but ſach a one as bath his lzcids interval ia, cleere 
or calme intermiffions, may during the time of ſuch quietnefle and 
* freedom of mind make his Teſtament, and it will bee good, So 


- 


1 alſo an Idiote, , ſuch a one as cannot number twenty, or tell * 
3 S»ind.39, What age be is, or the like, cannot make a Teſtament, or, diſpoſe of 
* his lands or goods; and albeit he doe make a wiſe, reaſonable, and 
A ſenſible Teſtament, yet is the Teſtament void. Bur ſuch a oneas 
k. is of a meane underfianding only, that hath grofſuns ca; ut, and is 
ne. of the middle ſort between a wile man and a toole, is not prohi- | 
[| bited to make a Teſlament. So alſo an old man that by reaſon of 9 
« los. bis great age is childiſh againe, or ſo forget full that he doth ſorget n old man, 
irs, his own name, cannot make a Teſtament; fora Teſtament made 


by iucha one is void. So allo it ſeemes a drunken man, that is 
| io exceſſively drunk, that he 1s deprived of the ute of realon and 
underiiandipg , during that time may not make a Teſtament ; for 
| it is requiſite when che 1 eſlator doth make his will, that he be of 
1 i ſound and periea memory, q 4e. that he have a reaſonable memory 
and undeiſtandirg to diſpoſe of his eſtate with reaſon. © A man A deafe and 
er that is both deate and dumb, and that is ſo. by nature, cannot make dumb man. 
„ A Teltament, But a man that is fo by accident, may by writing 
nb. zj. or ſignes make Teſtament. And fo may a man that is deafe or 
dumb by nature ot accident. And ſo alſo may a man that is blind. 
An alien borne cannot make a Teſtament of lands ot goods. An alien. 
* A man that is encred 1ato Religion, cannot make a Teftament. © A po 
+ Traicor attainted from the time of the Treaſon committed ean make * 2 
o Teſtament of a — we for they are all forfeit to the 
Ling but aſter the time be 7 for his of · 


A Teſtament, 
fence, he may make a Teſtament of his lands or goods 
A Felon, man. Aman that is attainted or convict of F 8 
a Teſtament of his lands or goods, for are forfeit ; but if a man 
be only indicted, and die before Attainder, his Teſtament is good 
fot his lands andgcods both. And if hee be indicted and will not 
anſwerupon his arraignment , bur ſtandeth mute & e. in this caſe 
his lands are not forfeit, and therefore it ſeemes hee may male a 
Teſtament of them. And if a man kill himſelſe, his Teſtament 
AFclo de /e, 23 to his goods and chattels is void, but as to — 
| A man that is outlawed in a action cannot make aTe- 
An outlawed ſtament of his goods and chattels ſo long as the outlaywry doth con- 
perlon. rinne in force; but of his landshe may make a Teſtament. The 
| A Corporati- head, or any of the members of a corporation may not make a Te- 
A ſtament of the lands or goods they have in Common, for they ſhall 
* A Viline, Boe inſucceſſion. A Villaine cannotmake a Teſtament of his lands 
or goods after the Lord hath ſeiſed them. But here note, that how - 
ſoever the Teftaments of Traitors, Aliens, Felons, Out- lawed per- 
ſons, and Villaines, be void as to the King, or Loed chat hath right 
to the lands or goods by forfeiture or otherwiſe, yet it ſeemes the 
Teſtament is good againſt the Teſtator himſelf, and all others but 
fuch perſons only. And here note further alſo, By the civill law 
alſo the Teſtaments of divers others, as Excommunicate perſons, 
Herericks, [[ſurers, Inceftuous perſons, Sodomites, Libellers, and 
the like, are void. But by our law, the Teſtaments of ſuch per- 
ſons, at leaſt as to their lands, are good by the Starutes that do en- 
_ men Ne their lands. But all other — whatſoever, 
nale or female, oldor young, lay or ſpiritnall, rich or poore, at any 
time before their death whiles they are able to ſpeak ſo diſtinctly, 
or write ſo plainly as another may underſtand them, and underfiand 
that chey anderfiand thernſelves, may make Teſtament of their 
lands, goods, and charrels, and that albeir they have ſworne to the 
contrary : and none are reſtrained of this liberty, but ſuch as are be- 
fore named. See more infa to this matter. 
Secondly , in The ſecond thing required to the making of a good Teſtament, is, 
reſpect of the that he that doth make it have at the time of the makingofir, Ani 
wind'ot him aan tefands, 1.2 mind to diſpoſe, a firme reſolution and adviſed de- 
2 abe termination to make a Teſtament ; otherwiſe the Teſtament will be 
void; for it is the mind not the words of the Teſtator that doth 
* the Teſtament, for if a man _raſhly , unadviſedly, — 
| jeſtingly, or boaſtingly, and not ſeriouſly write or ſay that 
ſuch * his — er have all his goods, or that he 
will give to ſack a one ſuch a thing 3 chis is no Teſtament, nor 
zo bee 1. And the mind ofthe. Teſtater bercin is to bee 
di by circumſtances; for if at the time hee bee fick, or ſer 
biwſcle ſcrioufy ro make his Teftarnent, or require ſc 
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- A Teſtament. 
beate witneſſe of it, it ſhall bedeemed in earneſt ; but if it bee 
by way of diſcourſe only, or of ſomewhat he would do hereafter, 
or the like, it (ball be taken for nothing. 

4 The third thing required in a good Teſtament, is,that the minde 
vio. 273. of the Teſtator in the making of it bee free, and not moved by 
bs. ſeare, fraud, or flattery, for when a Teftator is moved to make his 


Teſtament by feare, or circumyented by fraud, or overcome by ſome 
immoderate flattery; the ſame is void, or at leaſt voidable by ex - 


* ception. And therefore if a man by occafionof ſome preſent ſear, ot 
” violence, or threatning of future evils do at the ſame time, oraſter- 

wards by the ſame motive make a Teſtament: this Teſtament is void, 
45 not only as to him that put him ſo in feare, but as to all others, albe- 


it the teſtator confirm it with an arch. But if the cauſe of feare 
be ſome vaine matter or being weighty is removed, and the teſta · 
tor doth afterwards when the feate 1s paſt, confirm the Teſtament; 
in this caſe perhaps the Teſlament may bee good. And if a man 
by occaſion of ſome fraud or deceit bee moved to make a Teſta” 
ment, if che deceit be ſuch as may move a prudent man or woman, 
and if it be evill alſo; the Teſtament is void, or voidable at the leaſt; 
but if the deceit be light and ſmall or if it be to a good end, as where 


159 a man is about to giveall his eſtate to ſome lewd perſon from his wife 
1 & and children, and they perſade the Teſtator that the lewd fel- 
4 low is dead, or the like, and thereby procure him to give his eſtate 
| to them; this is a good Teſtament, And one may by honelt 


incercefſions, and modeſt perſyaſions procure another to makehim- 
ſelfe or a ſtranger Executor to him, or the like, and this will not 
hurt the Teftamenc, Alſo a man may ule fair and flattering ſpeeches to 
move the Teftator to make his — to give his eſtate unto 


himſelfor ſome friend of his, execpt it be in caſe where the flatterer 


doch firſt beate or rhreaten him, or put him in fear, or to his flattery 
joineth fraud and deceĩt, or the Teſlator is a per ſon of weak judge · 


ment, or under the danger or of the flatterer, as 

when the Phyſician ſhall perſwade his Patient under his hands to 
* wake his Teſtament, and give his eſtate to himſelf;or the wife aiten 
* 7 ding on her husband in his ſickneſſe ſhall neglect him, and contipual- 
— ly provoke him to tive her all or where theperſwader is i 


and wil have no denial, or when there is another Teſtament made be- 
fore for in all theſe caſes the Teſtament wil be in danger to be avoided. 
And if I be much privie to another mans minde, and he tell me often 
in his health how bee doth intend to ſett le his eſtate, and he being 
ſick, I doe of mine own head draw a Will according to his minde 
before declared to me, and bring it to him, and 43k him whether this 
ſnall be his Will or no, and he doth couſider of ic, and then deliver 
it-batk to me, and ſay yea ; this is a good Teſtament : But if othet · 
wiſe, ſome friends of a fick ä 
2 ö ” 3 
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. fence, he may make a Teſtament of his lands or goods as another 
I Felon, man. Aman that is attainted or convict of Felony cannot make , n, 
a Teſtament of his lands or goods, for they are forfeit ; but if aman he Flo 

be only indicted, and die before Attuinder, his Teſtament is good 17 
for his lands and goods both. And if hee be indicted and will nor 
anſwerupon his arraignment , but ſtandeth mute & e. in this caſe 
his lands are not forfeit, and therefore it ſeernes hee may make a 
| Teſtament of them. And if a man kill himſelfe, his Teftamen: 

AFclo de . a to his goods and chattels is void, but as to —_— Plow. 26, 
= A man that is outlawed in a perſonall action cannot eaTe- a ma 
An — ſtament of his goods and chattels ſo long us the outlawry doth con- 160 


16. 
1 tinne in force ; but of his landshe may make a Teſtament. The , 70. 
A Corporati- head, or any of the members of a corporation may not make a Te- wen. 
5 ſtament of the lands or goods they have in Common, for they ſhall 


A Vilaine; Zoe in ſucceſſion. A Villaine eannot make a Teſtament of his land 
or goods after the Lord hath feiſed them. But here note, that how- 
ſoever the Teſtaments of Traitors, Aliens, Felons, Out- lawed per 
ſons, and Villaines, be void as to the King, or Lord thas hath right 
to the lands or goods by forfeiture ot iſe, yet it ſeemes the 
Teſtament is good againſt the Teſtatorhimſelf, and all others but 
ſuch perſons only. And here note further alſo, By the civill law siab. 9% 
alſo the Teſtaments of divers others, as Excommunicare perſons, 8, f 
Hereticks, [Iſurers, Inceſtuom perſons, Sodomites, Libellers, and 3. . 
the like, are void. But by our law, the Teſtaments of ſuch per- „ 
ſors, at leaſt as to their lands, are good by the Starutes that do en- 
— 9 their lands. But all other —— whatſoever, 
nale or » oldor young, lay or ſpiritnall, rich or pore, at any 
rume before their death whiles — are able to ſpeak ſo diſtinctly. 
or write ſo plainly as another may underſtand them, and underſt and 
that they underſtand themſelves, may make Teſtaments of their 
lands, goods, and chatrels, and that albeit they have ſworne to the 
contrary: and none are reſtrained of this liberty, but ſuch as are be- 
fore named. See more i»f#s to this matter. 
Secondly , in Theſecondthing required io the making of a good Teſtament, is, Sera, 
reſpeR of the that he that doth make ĩt have at the time of the makingof it, Ani= Nun. 
— 2 _ wan teffandi, 1.2 mind to diſpoſe, a firme reſolution 


adviſed de- Sei 
termination to make a Teſtament; otherwiſe the Teſtament will be 
- void; for it is the mind not the words of the Teſtator that doth 
— — Teſtament, — raſbly, unadviſedly, — 
jeſtinghy, or boaſtin not ſeriouſly write or ſay that 
- fach Lese Mee ti — ay er have all — thathe 
will grve to ſuck aone ſuch a thing z this is no Teſtament, nor 
zo bee 1. And the mind ofthe Teſtator berein is to bee 
i by circumſtances; for if at the time hee bee ſick, or ſer 
bim belle ſcrioufly ro make his Teftament, or require maſs c> 
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beute wit neſſe of ic, it ſhall bedeemed in carneft ; but if it bee 


by way of diſcourſe only, or of ſomewhat he would de hereafter, 
or the like, it ſhall be taken for nothing. 

The third thing required in a good Teſtament, is, that the minde 
of the Teſtator inthe making of it bee free, and not moved by 
ſeare, fraud, or flattery, for when a Teſtatot is moved to make his 
Teſtament by feare, or circumyented by fraud, or overcome by ſome 
immoderate flattery; the ſame is void, or at leaſt voidable by ex · 
ception. And therefore if a man by oceaſionof ſome preſent fear,or 
violence, or threatning of future evils do at the ſame time, orafter- 
wards by the ſame motive make a Teſtament: this Teſtament is void, 
not only as to him that put him ſo in feare, but as to all others, albe- 
it the teſtator confirm it with an arch. Bur if the cauſe of feare 
be ſome vaine matter or being weighty is removed, and the teſta- 
tor doth afterwards when the ſeate 1s paſt, confirm the Teſtament; 
in this caſe perhaps the Teflament may bee good. And if a man 
by occaſion of ſome fraud or deceir bee moved to make a Teſta” 
ment, it che deceit be ſuch as may move a prudent man or woman, 
and if it be evill alſo; the Teſtament is void, or voidable at the leaſt; 
but if the deceit be light and ſmall or if it be to a good end, as where 
a man is about to giveall his eſtate to ſome lewd perſon from his wife 
and children, and they perſwade the Teftator that the lewd fel- 
low is dead, or the like, and t procure him to give his eſtate 
to them; this is a good Teſtament. And one may by honeſt 
intereeſſions, and modeſt perfyaſfions another to make him- 
ſelfe or a Executor to him, or the like, and this will not 
hurt the Teftamenc, Alſo a man may uſefair and flattering ſpeeches to 
move the Teſtator to make his T t, and to give his eſtate unto 
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Thirdly, in re- 
ſpect of che 


occaſion or 
motive of it 


himſelf,or ſome friend of his, execpt it be in caſe where the flatterer 


doch firſt beate or rhreaten him, or put him in feat, or to his flattery 
joineth fraud and deceit, or the Teſlator is a perſon of weak judge · 
ment, or under the or of the flatterer, as 
when the Phyſician ſhall perſwade his Patient under his hands to 
wake his Teſtament, and give his eſtate to himſelf;or the wife aiten» 
— in = — — — 
provoke him to give where the pet r 13 impottunate 
andwithave nodenial,orwhen thereis another Teftament made be- 
fore;forinalltheſecaſes the Teſtament wil be in danger to be avoided. 
And if I be much privie to another mans minde, and he tell me often 
in his health how bee doth intend to ſett le his eſtate, and he being 
fick, I doe of mine own head draw a Will according to his minde 
before declared to me, and bring it to him, and dak him whether chi 
ſhall be his Will ot no, and he doth couſider of it, and then deliver 
it batk to me, and ay yes ; this is a good Teſtament: But if othet 
of ſick ä 

| N 3 


d ” 
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Will and bring it to a man in extremity of fickneſſe, and! read it 
to him, and ask him whether this ſhall be his Will, and be ay ea, 
yea: Or if a man be in great exttemity, and his friends pr im 
much, and ſo wreſt words fiom him, eſpecially if it be in advantage 
of chem, or ſome friends of theits; in theſe caſes the Teſtaments ate 
very ſuſpitious. 

But as touching theſe two laſt things, Quere how they ſhall 
avail in the Wills of land which are not regulated ſo much by che 
3 _ 8 : 

The fourth thing required in the making of a Teſtament, is, sn 
that that form — — that the Law — — —— 
the diſpoſition. And therefore 1. that there be an Executor named 
in all Teſtaments of goods and chattels, and that that Executor 
named be capable of the Executotrſhipʒ fox this is faid tobe the head 
and foundation of the Teſtament; for if there be never ſo many 
Legacies given, and no Executor made, this diſpoſition is but 2 
a Codicill, and cannot properly bee called a Teſtament; for in this 
caſe — dead, is Rd to die inteſtate, and the Adminiſtrat ion of 
his goods muſt be granted to the Widdo w, or next of kinne ; where · 
as on the other ſide, if an Executor be appointed, albeit there be no 
Legacy given, yet this diſpoſition is, and is ly ſaid, to be a Te- 
ic ſtament : 2. If the Teſtament be of lands or Tenements, it muſt be |, 

in writing, and it muſt be committed to writing at the time of the 1 l. 
making : And ic is not ſufficient, that it bee put in writio 
after the death of che Teſtator, being firſt made by word of 
only, for then ĩt is but Nwzcuperive Hill. Nur if che Teſtament bee C 4 
firſt made by word of mouth, and be after „and then Dyer 53, 


| - « the Teltator ; Ilid he ir for-hic Teffamenc: Or 
. 
, the fame ſhall be written, on the Taco if Lecor- 
2 

be very ſick, and 


— — the fia. If therefore 
one be v | come to him, and ack him whether 


his wife ſhall have bis land, and he fay yes, and a Clerk being pre- 
ſent doch put this in writivg without any commandernent 
or ſub&@quent allowance of the fick man ; chi is no good Te- 
Kamenc of the land. Seo if one declare his whole ' before 
Witneſſes, and fend for a Notary to write it, and die before he come, 
and he write it after his death; this is no good Teſtament for his 
lands, buea good ve Will for his s=d chatte except 
hedeclare his minde to be that it ſhall not be his Will unlefſe. is bee 


u may. det ben for his 

deb write the Will cagnor hear Adindget., 
r 
— E gone 1 
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A Teſtament, 
that be r I the very words of the fick man; this will 
no good Teſtament ö the Lind” Bet if A Ne take di- 

Hor | e man for his Will, and after goe away and 
write it, and then doth bring it againeand reade ic to the Teſtator 
and he approve it : Or if it be written from his mouth by the Notary 
according to bisminde, and his mind were to have it written, albeit 
ir be not ſhewed or read to him afterwards ; theſe are good Teſt a- 
ments. 80 1 

" reQions from the fick man which he doth agree unto, and they bee 

" afterwards wiitten faire in his life time, and not ſhewed to him a» 
l gaine, or not written ſaite unctll after his death; theſe are good 
Teſtaments of lands. If a fick man bid the Notary make a Tefta- 

mant of his lands, but doch not tell bim how, and the Notary make 

a devi of it after his own minde; this is no good Teflament ; and 

yet if it be afterread unto, and approved by the Teſtater, it may be 

— And fo if a Teftament bee ſound written in the Teſtators 

ouſe,and not known by whom, and it be read unto and approved by 

the Teſtator; this is now a good Teſtament in writing for lands and 

goods: 3. Uſes of lands before the Starnte of uſes, might, and 

Jands and tenements deviiable by Cuſtome, and goods and chattels 


5 


2 4+ It is not materiall in hat matter 
* or ſtuffe, whether in paper or parchment, nor in what la be- 
ther in Latin, French, or any other tongue, nor in — av or 
letters, whether in Secretary hand, Roman hand, or Court hand, or 
. in any other hand a Teſtament bewricten, ſoir be faire and legible 
that it may be read and underſtood: Neither is it materiall whether 
the ſame be writtenar large, or by notes, or characters uſuall or un- 
uſnall. as xx* for twenty ſhillings . or when the figure (2) is uſed in 
Read of the letter A, if it be uſuall in the Teſtators writing, or 
the like; for the Teſtament is good notwithſtanding. So allo it ſome 
words be omitted, or ſentences improper uled, when the intent and 
meaning is apparant, as where a man ſaĩth II make my wiſe of 

this my laft Will and Teſtament] lgaving out the word C Exeeutrix, ] 
yet the Teſtament ĩs good, and this ſhall be nnderftood : But if it 
be ſo done as it cannot be read, or by reading the minde of the Te- 
ator cannot be known, then is the Teſtament void and of no 
force, In like manner as a Navewpearive Will is, when the words 
ſpoken, are ſo abi 3, obſcure, and uneertaine, that thereby the 
meaning of the T 
writing is needfull ( as in the caſe of diſpoſition ot land iris) there 
ſealing of the Teſtament , or ſubſcribi 


Ferk.476, 
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„ this is a ſafficient Teſtament : 


name to it, if bee agree to it 
r D d 6. If 


4 


1 


may be diſpoſed by word without writing, and ſuch Teſtaments of 
ſuch things ſo — —— 


_ - * rhe — name is DP 
not d ifa man by himlelfe or another, doe 
Nr 


* 


— 25 
* 
407 
CY 


che Notary doe only take certzine rude no: ts or di- . 


cannot be known nor underſtood. 3. Where Fiſchly, ſeal- 


ing and ſub- 
the 


* * 
9741 
* 


| 
my 


knobs, inner- 6-1fwhiles th 
© in the to proceedfurther at that time either 


* by N ot al- 00, $w1 
of the he bee ſaddealy deten with icknelle inſanity of minde — 
hereby iddeft and ſo 


Teſiator is making his Will , and whiles he intendeth 


Suinb.s.I x 
Broo, $e& ; 


10, Coo.z, 


eby he carnot proceed, but gives it over in the m 

he die ; ir ſeemes in this caſe the hole Will is void. And yet 
if a man begin his Will, and make perſect Deviſes to one, and then 
of himſelfe give over untill another time: or if a man make a per- 
fe& Deviſe to one, and then die before he can wake any Dexiſe to 
any others; ic ſcemes theſe are good Teftaments for as much as is 
done. And therefore it is ſaid if one command another to make 
his Will and by it to deviſe White Acre to I S and his heirs , and 
Black Acre to 7 N and his heirs, d he write the Deviſe to JS and 
his heirs, and the Teſtator die before he can write the Deviſe to / N 
and his heires ; this is a good Deviſe to IS, but a void Deviſe to 
7 I and his heires, But if a man bid the Notary write a Deviſe | 
of his land to / & upon condition, and the Natary write the De- 5 
viſe to I S, but the Teſlator dyethbeſore he can wiite the conditi- + 
on; in thiscaſe the whole Deviſe is void. But a man may if he $viob. 10. 
pleaſe, make a Teſtament of part of his goods, and die inteſtate for 

the rett,and that diſpoſition he doth make is good for ſo much. 7. The 

laſt thing required to the perſection of a Teſtament, is, that it bee 

proved]; forif it be never ſo well made, and be in truth the Teſta- 


n ment of the Teftator, yet if it cannot be hy prooſe made to appear 


ſo, it is but a voĩd Teſtament and of na farce at all. And therefore 


proofe herein theſe things are to bg known: 1. That a NexcapativeTe- $winb. par. 


ſtament muſt be proved by dus W'itneſſes at the leaſt, and thoſe , 348. 
muſt be ſuch as are without exception: 2. A written Teſtament 
when ic is written, with the Teſtaton —— prove and 
approve it ſelſe, and therefore need not che help of Witneſſes to 
_ it. And for this canſe if a mans Teſtament be found written 
— ew with his own hand after. his death, albeit it be nor 

ibed with his name, ſealed with his Scale, or have any Wit- 
nefſes ro ir, if it be known ot can be proxedto he his hand, it is held 
tobe 2 good Teſtament and a ſufficient proof of it ſelſe; bur if ir be 
ſealed with the Seale, and ſubſcribed with the name of the Teſtator, 
and car beproved by Witnefles, it is the more anthentick, And hen 
it is. ſound ami the choiſe evidences ef the Teftator , or. faft 
locked up in a ſafe place, ic is the moreefteemed ; for if ir be written 
in another hand, and the Teſtatots hand and Seale or one of them not 
to ĩt, albeicic be found in ſuch a place as before, yet ſomeproot will 
be expected of ir further by Witneſſes in that And if a writi 
be found under the Teftators own hand, yet if it be bur a ſeribled- 
writing written Copie-wiſe , with a graut diſtance between every 
line without any date, in ſtrange « ne with many interlinivgs, 
"6d fig omcngh by 195i qopeca. or che ihe phi ill narBee- 
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| 4 Teſtament. 

eſteemed a ſufficient 23 —ůů—ů— 3 but ĩt hall 
be accounted — — the Teftators Will for 
a direction to him after co-make his Will by: And yet if it can bee 
that the Teſtator did declare himſelſe that this ſhould be 

Will; this will be a good Teſtament and a good prooſe of ir, 
Le ee ee nga, 
int , 5 a writi it 

to bethe ſame; it ſeemes this is a — jeooley bas if he ſay 
withall it is written with his own hand, then ic ſeemes ſome other 
proofe, as by comparing hands,or the like, that it is bis hand, where- 
in it is written, will be N &: If the Witneſſes will prove, 
the writing produced to be the li illof the Teſtator, or that hee 

ſaid, it was, or it ſhould be his laſt Will, or that it is the fame wri- 
— — was ſhewed unto them, and whereunto are Wit 

» albeit they never heard it read, or (er their to ĩt, it is 


a ſufficient ptoofe. 5. All perſons male and female, rich andpoore, Witneſſe comes? 
ace eſteemed cornpetent Witneſſes to prove a Will, fave only ſuch Ptent © 


as are infamous, as perjured perſons, and thelike ; and ſuch as want 
underſtanding and judgement, as children, infants, and the like; 
and ſuch as are preſumed to beate affection, as kindred, tenants, (er - 
vants,and the like, A Legatee is reputed a competent Witneſle to 
prove any other part ofthe Will but his own or to proveany 
ing againſt himſelſe touching his own but not otherwiſe. 
therefore, where there be but two Witneſſes of a Will, wherein 
either - them hath — a — — Will 
cannot be ſufficient] or thoſe Legacies; bur for the reſt of the 
Will it may be lend . 6, Where chere is no queſt ion 
nor ion moved or had about, or againſt a Teſtament, there 
the Oath of the Executor alone is eſteemed a ſufficient proofe of ir, 
and in that caſe regularly noother proof is required. And where more 


prooſe is —＋ 24 in the caſes before, it is in the diſcretion of 
the Ordinary , t proofe to admit and allow : And thoſe Wit · 
neſſes for number, nature, and quality; or that other prooſe that he 
doth deeme and actept for ſufficient, is ſufficient; and the Tefta» 
ment ſo proved by ſuch Wirneſſes, or other proofe is ſufficient- - 
ly proved, : And of this queſtion, ſee more infraat Numb. 7, 


prove a Te- 
ſtament. 4 


- A Teftawent ſufficient and good in his creation and beginning, ; wer. and a 


15 may afterwards become void by divers meanes, as 1. By Counter- how a Teſta- 


maund or Revocation, and thus is ſometimes by the himfelſe ment good in 
that made it, and ſometimes it is by another: — it his beginniag, 


is expreſſe, and ſometimes ir is implyed; for it ĩs a rule, That any *! 
AR or thing done, or words ſpoken by the Teſtator after the T ves 


craſſed and altered. And chereſore if a Feme Covert 
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Rament made, that doch alter or croſſe all ot part ofhis Teſtament or not. 
made before, is a Revocation of it, or of that part thereof that is ſo zy Counter. 
make a Te- maund or Re. 


"ao 
ſtament, and after take a husband; 


former , the Exceutor be appointed 


A Teſtament. 
by this the Teſtament its re · 
voked, And if a man male a Teſtament of land, and after make a 
Feoffment of the ſame lind. which Feoffment is not good for ſome 
defeR in the Livery of Seifin or otherwiſe , ſo that the Feoffor 
dyeth ſeiſed of the land note ithſtanding; hereby the Teſtament as 
to this land is revoked. So if a man make & latter Teſtament, and 
therein by expteſſe words doth revoke the former Teltament ; or 
if a wan by any writing, or by word of month ( for one may by 
word of mouth revoke a Will in writing, albeit it be of land) doe 
expteſly — Taftmeareheriaiach made, and make no 
new Teſtament (for ſoa man — — if he will;) or 
if a man make a latter I g e no mention of the former 
Teſtament; all theſe ate Countermaunds of the former Teſtament. 
And the latter Teftament doth alwayes revoke the former, and 
that albeĩt the Executor of the latter doe refuſe the Execucorſhip, 
or die during the life of the Teftator, or after his death; and albeit 
the King be made Executor of the former ; and albeit the former be 
a written, and the latter but a N ve Teſtament; and this 
boldeth true in a Teſtament of lands, as well as in a Teftament of 
goods and chartels ; but otherwile it is + comverſo ; for however a 
man may by word avoida Will made in writing that isgood ; yet 2 
man cannnot by word make good, and affirm a Will made in writing 
that is void : And therefore, if a man deviſe his land in writing 
to 1 S and his heirs, and 7 ꝙ die before the Deviſor, and after the 
Deviſor ſay by word, That the heires of / & ſhall have the land, as 
18: have had ic if hehad lived; this verball declaration will 
not affirm the diſpoſition, Allo the latter Teſtament doth infringe 
the former, albeit there be no mention made in the latter of re- 
voking of the farmer ; and albeit there bee twenty Witneſſes of 
the ſormer and but two ar none of the latter; and albeit in the 
1 and without condition, 
and in the latter, he be appointed conditionally ,-and the ſame con- 
dition be alſo broken, ſo that rhe condition be of ſotnething then 


to come at the time when the condition yas made: bur if the 


Executor of the latter Teftament bee made upon forne condition 
then preſenc or paſt, the condition not exiſting , the former Jeſta- 
ment is not revoked; and albeit the fortner Teſtament be made it- 
revocable , 5.e, That the Teftatorfay, I make this my laſt Will and 
Teſtament irrevocable ; and albꝛit the Teſtatot hath ſworn not to 
revoke the former, the Oath being alſo revoked together with the 
Teftament ; and albeit the Teftator enter into an Obligation with 
condition not to revoke it, but then in chiscaſe he doch forfeit his 
Obligation. But the latter Teſtament doth not revoke the former 
in theſe caſes following; 4. when the latter is imperfeR in re- 
ſpeR of Will ; 5.6. when the Teſtatot dyerh ywhiles he is making of 


it, 
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4 Teftament; 441.” 
it, and before he can finiſh it, or when it is vehemently ſuſpected | 
that the Teſtator was compelled to make the latter by feare or 
violence, or induced to make it by fraud and deceit, or he the 
former was made by the Teſtator whiles he was in his good and per- 
ſect minde and memory, and the latter is made by him when he is 
inops mentis, ot when the latter 1s made by the perſwaſion and for the 
benefit of certaine perſons ,! when the Teftator is in extremity of 
ſickneſſe, unleſſe it appeare plainly to be the exprefſe Will ike 
Teftater to revoke the former, or unleſſe the Teſtatot bimſelfe did 
dictate the latter, or in caſethe lattet be in favour of the children 
of the Teſtator or others who are to have the Adminiftration of 
his goods if he die inteſtate. 2. When the Teſtator doth make 
two Teſtamentis, a formerandalatter,both being written, and after- 
wards lying fiek upon his death bed, they are both preſenged unto 
him, and he is deſired to deliver to one of the ſtanders by, which of 
them he will have to Gand for his laſt Will, and he deliver the for- 
mer. 3. When the latter doth agree in all points with the former, for 
then of therm ate as one in divers writings, 4. When in the 
latter Teſtament there is no Executor „ for thenir isbut a 
Codicill or addition to the former. 5. When the latter is made up- 
on ſorne ſudden diſcontent againſt the Executor of the former Teſta- 
ment, and afterwards he and the Executor are reconciled againe ; in 
theſe and ſach like caſes, the latter Teſtament is no Revocationof 
the former. * If the husband licence his wifero make a Teſtament, 
and after her death, he forbid the Probate, this is a Countermannd of 
of the Teſtament. But note here, that Revocations in general 
are not favoured in Law, and therefore he that will a void a former 8 
Will by Revocation , muſt ſee he prove it well, 2. A good 2" _— * 
Teſtament may become void by ing or otherdeſtructionof ir, ic, 8 
as, where the Teſtatox himſelf, or ſome other by his commandemenc 
doth cut, or teareit in peeces, deface it, or caſtit into the ſite; By 


— — y, 2 — 
e tor n b or it me wich- 
our his comſent, or , or when be doth willingly 
pull away the Seales, he dothafrerwards ſeale ic againe, or 
where the whole Teſtament is not cancelled or defaced, but fome 
or the chiefe partchereof;) ns the naming of the Executor, or the 
like; for it is good Rill for the reſidue, or where there be ſeverall pa- 
pers,or writings, of one, tan, or each of them, containing the whole 
Teltamenc,the cancelling or defacing of ſome of them dorh not hurt 
the T unleſſe it can be proved that the Teftarors mind were 
to avoid it all or here th Teftamene is loſt in che life time of the J 
Teftaror; or aſter; for'in this caſe fo math as cn be proved. by, Thirdly,by ce. 
good Teftamem muy become void by, ang, 
Mater zes en mag after therive of the Tela, 
e - ki - * 


mie 
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"413. ©. A Teſtament. - 
making the Teſtament , and before his death is convicted or con 
demned of ſome great crime for the which the Law depriveth him 
ol che making of a Teſtament, as Treaſon , Felony, or the like. 
Aud yet if the crime be pardoned and purged before his death, the 
Teſtament may be good enough. And if a man of ſane and perfect 
memory make his Teſtament, and after become inops montit, as every 
man for the moſt part is before his death; this doth net hurt the 
*Fourthly, by Teſtament, 4. A good Teſtament may become yoid by an inten- 
intention to tion only to a'ter it when the Teſtator is hindered in his intention 
alter it. that it cannot take effect: Aud therefore, if when the Teſtator in 
A tendeth to alter his Teſtament, or to make a new one, he be by 
feare or fraud ferbiddea or letten, that he date not or cannot alter it, 
or the Notary or Witneſſes dare not, or may not be ſuffered to 
come to him, as when a wife or ſome other that is to have bene- 
fit by the former Will, under pretence that ſhe hach a charge from 
the Phyfitian that none ſhall come at him, or under pretence that 
he is afleep or the like, will not fuffer any body to come at him; 
or when the Notary and Witneſſes are all preſent, and they make 
ſuch a noiſe or quarrelling, that they hinder the effect of his intent; 
or when the Teſtator is kept from doing it by importunate requ: iii 
and flattering perſwaſions; in all cafes, and by theſe meanes 
the former Teſtament may become void. Bur if it appear the Te» 
Racor hath no ſe to alter the Teſtament when hee is let as 
as aforeſaid ; the is a Yaine feare, the Teſtator is prohibited 
at another time, and not the time when he doth intend to alter the 
Teſtament, but he hath ſundry opportunities aſter that time to doe it, 
and doth it not, or he Is drawn only by the faire ſpeeches of a 
wife or friend, or by the wemlng, or other trouble arifing from 
the griefe of the Legatary or Executor for the Teſtators ſickneſſe 
only heis diſturbed ; in theſe caſes perhaps ic may not be void. And 
where it is void by the prohibition of a only, it is yoid 
3 for ſo much as doth concern him only, and not for the reſt of the 
Fifty, by Teſtament. 5. A geod Teſtament may become void by making 

making ano. another of the ſame date; for if two Teſtaments be found after the 
ther of the death of theTeftator, and it cannot be diſcerned. ar proved which 
une date was made former or latter; the one of them doth overthrow the 
3 other, and both of them are become void except they be both to 
the ſame purpoſe, or one of them be made ih favour towife and 
children &cc. and the other to ſtrangers. And yet inthe firſt caſealſo 
the Teſtatotr by declaration of his minde, which of them be will 
ba ve to take effect, — — either of them guad. u. A good 
Teſtament may be void by the declaration of the Teſtarors 
minde, 8s if a man have two — — — the one 
made after the other, and they are both 
the Teftator when he lyeth ſick, and hee hy word or W 
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required that the Deviſor be ſolely ſeiſed of the land and not 


that he will hape the former to fidnd; this declarariond6ch revoke 
the latter, and affirme the former 


| former, And where 4 man would re- 
voke a Will for any of theſe cauſes, he muſt preſently after the death 
of the Teſtatot put in 2 (avec or exception in that Court whete 
the Will is tobe proved, and the | to queſtion it, or 
by a probibition in ſome caſes he may Ray the Probate in the Spiti- 
tuall Curt. Fee tore r at Numb. 12. | 
If a woman covert without the leave of her huband make a 
Teſtament of her husbands goods, and the husband doth after her 
death connivear'the Probate, and deliver the goods 1 , 
herebyrhe Teſtament of the wifeis become good; but if an In- 
fant or mad man make a Teſtament in the time of his Infancy, 
or madneſſe, and after the Infant or mad man become of full age, 
or ſober, before his death; ir ſeemes theſe Teſtaments are void. 
And yet if the Infant at his fullage, or the mad man when he is 
ſober make a publication of this Teſtament, it may perhaps bee 


If a man make a former and a latter Will, and by this latter the 
former is revoked, and after the Teſtator declare humſelf that the 
former ſhall Rand; by this the former that was void before, is now 
become good againe. And yet if a man make a Will that is void, 
and it be proved after his death; this Probate will not makeir good, 
but it doth remaine” void as it was before. 

If a Feme ſole make a Will, and then take a hasband whereby the 
Will is conntermanded, and ſo beceme void; if her husband die, 
ſo that ſhe become ſole againe : this accident will not make the 
Will good againe, but it doth remaine void till; but perhaps by a 
new publication after ſhee doth become ſole, it may become good 
againe. See moreinfre at Nen. 11. 

To the making of a good and ſufficient Deviſe, theſe things are 
requſiites 1. That there be a deviſor, and that he be a perſon 
able to deviſe , and that both in refpe& of the condition of his 
obe perſon and of the thing whereof the Deviſe is wade. 3. 
That there be a Deviſee, and that hee bee a Perſon capable 
and able to receive the thing deviſed , either at the time when 
the Deviſe is made, or at leaſt when the Deviſe is to take effech. 3. 
That the Deviſer have at the time of the deviſe made iu te- 
ffands, 5. a mind romake a deviſe. 4. That the Will of the De- 
viſor be free, and not drawn or coacted by fraud, flattery, feare, or 
the like. 5. That the Deviſe be made in due manner and forme. 6. 
That the thing deviſed be a thing deviſable. 7. That it be deviſed 
upon lay ſull teres and conditions. 8. That there be words ſuffi 
cient to make his mind known. 9. That it bee proved aſter the 
death of the Deviſor, 10. And if it be a Deviſt it is further 
joint ⸗ 
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© 4 Teſtament, © 
C:mple : end that the Deyiſe be in writing. . A 
10 it is to be known, that whoſoever may make a Teſtament, 
way make deviſe of the ſame thing of which he may makea Te. 
Nament, Et (ic e converſe. And wholoever is diſabled to make a 
Ie ſtiment, is diſabled to deviſe by ſuch a Teftarnent, Andtbere. 


fore Inſants may not devile their lands untill they be 21 yeates of 


age, northeir goods and chattels untillthey be 14 yeares of age (or 

as ſorne ſay uni ill they be 18 yeares of age.) a_Wemen ye 

husbands, cannot deviſe their lands to theirown husbands or others, 
either by or without their husbands conſent, albeit there be acultom 
to enable them thereunto ; but all ſuch geviſes ate void. b Ard 

Spiricuall petſors as Archbiſbcps, Biſhops, Deapgs, Archdeaccss, 
Prebends, Petſe tu, Vicars, or any mremberof a Corporation may 
pot deviſe the Lnds or goods they have in the tight of their chur - 
ches and Corporat.ors. And for the ſecond thing, this is to tee 
Lnown 1. that regula: ly whoſoever may be a Grantee, way, be a 
Devitce cr Legaice, And thereforea Deviſe made to any-perion 
or perſons, maieor female, children or rangers, bondmen or free. 
men, Lay men or clerks, debtors or creditors, Infants or men of 
fall age, women ſole or covert, Colledges, Univerſities, Corpora - 
tions, or the like, are good. But it is ſaĩd, that if any Legacy be gi- 
ven to an Heretick, Apoſtare, Traitor Felon, Excommunicate periop, 
Out · lawed perlon, Baiiard, unlawfullColledge, Libelier, Sodomite, 
Uutet, Recuſant convict, it 1s voĩd by the Civill Law, except it be 
in me ſpeciall caſet. And yet ĩt ſeemes a Devile of lands to any 
ſuch petſon is within the Statute of Wills. c A Deviſe to 
an Infanc in the wombof its mother, at the time of the death of 
the Teſlator is void. 4 And yet if a mandevile to ſuch an Infant, 
and hee happen to bee borne beſore the death of the Teſtator, ic 
ſeernes in this caſe the Deviſe is good; for it is a rule, < That the 
Deviſee muſt be capable of the thing deviſed at the time of the 
death of the Deviſot; if it be then to take effect in poſleſſion, or if 
it be a remainder, he muſt be capable of it at the time when the re- 
mainder ſhall happen, or otherwiſe the Deviſe is void, f Anda 
man may deviſe his lands, goods, or chattels, to his own wife, as 
well as to any other. 2. But he that may be thus a Deviſee, and 
1s capable of a thing deviſed, mult be cettainly named and deſcribed; 
for if a Deviſe be to a perſon altogether incertaine, the Deviſe is 
altogether void. g And therefore if 1 give my land to my bef# 
friend, or to my beſt friends, theſe are void Deviſes, So it I give 
my land to a Vicar, and ſay net to what Vicar; this Deviſe 18 
void, and no averment will help in this caſe, h If one have tO 
ſonnes of one name called I $, and he deviſe to his ſonne I Swith- 
out any diſtinction; ic ſeems this Deviſe is void for uncertainty; but 
in 
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in this eaſe pechaps an averment which ſon is meant, may help.” $5 if 
one give to I & 20l. and there be two or more of that name; this 
Deviſe ĩs void, except ĩt may be proved by ſome thing which of them 
he meant So if one ſay in his Teſtament, I give to one of the 
world wol. this Deviſe is voidfor incertainty. So if one give him 
rol, whoſe name is written in a Schedule in the cuftody of ſuch a 
man; and in truth there is no ſuch Schedule in the cuſtody of 
ſuch a man to be found ; or if there be no name written therein ; 
it ſeemes theſe Legaciesare void for incertainty. So if a mangive 
a Legacy to a man incerraine, and no ſuch man isto be found and 
the meaning of the Teftator cannot 'be known ; this Deviſe is 
void. And yet if a man by his Will ſay thus, I deviſe to him 
that ſhall marry my daughter ; this is a good Deviſe; and he that 
doth marry my daughter in my lite time, or after my death ſhall 
have it. And if a man devile any thing ad pt ber & as to the 
Church, or to the Poore, not expreſſing what Church or Poore; 
this perhaps may be a a good Deviſe. So if a man give 20l.to his 
kindred ; it is ſaĩdthis 18a good Deviſe, and that a reaſonable ex- 
poſition ſhall be made of it as beer the intent of che Teſtator as 
may be: viz. that thoſe in the next degree ſhall have ir firſt, and 
then thoſe in the next degree to that ſhall have ic afterwards; and 
if it be a Deviſe to the kindred of another man, that they ſhall 
have it equally, (Sed quere of this Devi e, ſor it ſeemes altogether 
uncertaine. ) So if a man give to JS, or 7 D zol. this is held 
to be a good Deviſe, albeic it be ſomewhat incerraine, and the diſ- 


junctiue ſhall be taken for a copulative and fo 7 S and I D ſhall 


take both by this Deviſe ; but if in this caſe one of them be nearer 
of kin then the other, then it is ſaid he ſhall have ir for his life, and 
the other afterwards. . And if one deviſe 2-1, ro 4 or B, which of 
them J will appoint ; this is a good Deviſe, and hee that / S 
ſhall appoint ſhall have it. And it onedeviſe to I S andhischil- 
lies a good Deviſe andcertaine enough, and hereby he and 
his children (ball take the thing deviſed together. 3. And as the 
perſon to whom che Deviſe is made, mult be capable, and certainly 
deſcribed and named. ſo mult he be capable by that name by which 
the Deviſe is made to him, or otherwiſe the Deviſe is void. And 
therefore if a Deviſe be to the heiresof JS, 7 S being living; 
this Deviſe is void. And yet if lands or goods be deviſed to 
the Executors of 7 S and & die be ore the Teftator and make 
Executors ; this isa good Deviſe to the Executor. And if a man 


; deviſe his land to 7 & for life, the remainder to the next of kin, 


[ or next of blood Jof 7 S this is2 gocd Deviſe of the remainder, 


<. Andif.e men deviſe goods to the Parichionere of the Pariſh of , 
i totheuſe of the Church; this is a good Deviſe, and the Church- 


wardens may recover it· And ifa man deviſe Ecvlef® ard s Audra. 


4 2 


Miſnamir g. 


Fifthly, in re- 
ſpe ct of matter 
ti uching the 

manner and 

forme of the 
Devile, And 
how a Devile 
way be made. 


4 Teſtament. | 

dres de Holborne;it. ſeems this is a good Deviſe to the Petſon of that 
Church. And if a man deviſe to the City of London, Univerſity 
of Oxford, or to Queens Colledge in Oxford, theſe ate good 
Deviles, But if one deviſe to the Cominalty of a Guyld that is 
not incorporate, as to two of the middle men of the Guyld of the 
fraternity of whiteacres in London, ot the like; this deviſe is void. 
4- And if the perſon be capable, wel-named, and capable by that 
name, if his name be truly ſer downe, yet if his name be not fo, 
but miſtaken, the Deviſe is void. And therefore if one intending 
to give 20l, to JS, deviſe to / N 20l, this deviſe 1s void both 
to Sand / N, except the perſon be certainly denoted and deſeri- 
bed by ſome other citcumſtance, as to / N the ſonne of I S/ my 
Lanlord, or the like. So if one deviſe to the Abbot of S. Peter, 
when the foundation is the Abbot of S. Paal; this Deviſe is void. 
And if one deviſe to a Corporation , and there be none of that 
name at the time of the Deviſe, nor during the life of the Teſta. 
tor, thisDeviſeis void, and ſo alſo it ſeemes the Law is, if there 
be a Colledge made after of that name. But if one deviſe a thing to 
the wife of J $, and heſore the Deviſor die, I & dye, and ſhe take 
another husband, and is called by another name; yer this Devile 
is good. So if one give a Legacy to / S Deane of Pauls, and 
the Chapter there and their Sueceſſors, and after before the death 
of the Deviſor I S dye, and another is made Deane; yet this 
Deviſe is good notwithſtanding this miſtake. For the third and 
fourth thing required in a good Deviſe, ſee before at Namb. 
4+ Part. 2. 3. Andfor the fifth thing, it is tobe knowne, 1. 
That lands and tenements deviſable by enſtome, may be deviſed by 
a Nuncupative Will without any writing for any time whatſoever, 
as Uſes at the Common-Law that are now within the Statute 
might have been. Alſo thoſe Uſes that remaine at the Common- 
Law, and are not within the Statute, may be deviſed by word with- 
out any writing. But no eftate can be made of lands by Deviſe 
upon the Statute, except the Deviſe be in writing; and ſo a man 
may deviſe his — he make no Executor; for an Executor 

nothing to do with the Free=hold of land. Alſo goods and 


chattels, leaſes for yeares of Lands, Wards, Villaines, and the like 


Dyer, 4, 
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Plone 344; 


may be deviſed by word withont any writing at all. And yet it 5 


ſeemes queſtio whether a Leaſe for yeares of a Rent, Com- 
mon, or ſuch like thing, be deviſable by word without writing, 2. 
The forme of words in a Deviſe is not at all regarded; rp hy 
fore if ons (ay, I give, infticure, deſire; appoint, or will, that I S 
ſhall have my land, or that J & ſhall have. ol; or let I $ have 
my land or aol, all theſe Deviſesare as good as if he ſay, Ideviſe 
to 7 S my land or aol. And therefore if one at this day ſince 
the Statute of Uſes deviſe that his Feoffees of the land fhall bee 


ſeiſed 
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4 Teſtament. © 
of the land to the iſe of I & and his heires, or to the uſe 
[ $ and theheires of his ; or if ſuch a man deviſe that his 
Feoſſees ſhall make an eſtate of the land to 7 & and his heires, or 
to him and the heires of his body ; this is a good Deviſe of the 
land in Fee · ſumple, or Pee · taile. And if a man male a Feoffment ; 
of his land to the uſe of his laſt Will, and then deviſe that his Fe- 
offees ſhall be ſeiſed to the uſe of I S; this is a good Deviſe of the 
land per intentionem. -* And if I deviſe that 7 & ſhall have, hold, 
and my land for his life; this is' a good Deviſe of the land 
for his * If a manhbave a Leaſe for yearcsof land and hede- 
viſe hin Leaſe, or his Terme, or his Ferme, or the profits or oc 
cupation of the land x by either of theſe Deviſes his whole leaſe and 
all hia incereft in the — — as well as by any other forme of 
words. 3. A man may deviſe lands,renements,or heteditaments in 
poſſeſſion in Fee, for life or yeares ; ot he may deyiſe it in rever- 
fion, wiz. to one for life, the remainder to another in Fee, or in 
caile, or in any other ſort, as a man may grant it by his Deed, and 
ſuch Deviſes are good. But if the Fee-fiwple of land be deviſed 
to one, the remaindet cannot be deviſed to another, albeir the firſt 
Deviſe be but conditiovall. And therefore if land bedeviſedto / S — 
and his beires, and if he dye without heires, that it ſhall remaine 
to N and his heires ; this is a void remainderto / V. So if a 
man deviſe his land to I & in Fee, its quod ſolvat I N 20l. and 
if he faile, that it ſhall rewaine to / N and his heires, this remain» 
der to / Nis void; for if / & faileof payment, 7 & ſhall not en- 
ter and have the land, but the heire of the Deviſor. And per- 
Mo beit itavorher 


icionally ; the fimpie Deviſe — — ä 


of it. And therefore if lands beſo given to 
tion is idle, becauſe none can enter but him. 
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till rhe comingent doe In like manner a8 if ic bee a 
chattell, the Err (ball the thing until che condition bee 
and after a condition broken he fhall rake ofir. 


5. A Deviſe may be alſo with a limitation; «5 an-<de caſes 
and as, where ene gives land to another c and his beires fo 
as / S ſhall have beitet of hit body; or where one doth deviſe his 
land to A hit forme and his heirs for ever, paying co # his bro- 
ther 20 l. when he hall come of age, und then that he (hall enter 
and have ic rokim und his heirs ; and if be die without heirs of 
his body; the faid I then living, chen that # and his heirs hall have 
it in the ſane manner: And eheſe and ſuch like Deviſes anc good. 
6. A man that is Riſed of lund in Fer, may deviſe that hi Exe- 


 cutors hull ſell it; or may deviſe it to his Exectrorstotell, or De... .; 


viſe it eo hiv Extcutert, und that ſhall Ell it; and theſe De- 
viſes'are good. 7. & Deviſe may ve-of a, or of land re- 


to I C, pxying 10 l. by the his wife, nnd if ic be unpaid, 
that ſhe hall difiraine for it; this isa good Deviſe : But a War. 
cannot be made by a Wil, And ye if = mandevile land to 
an for life, or in Tuile, referving a in this vaſe the beires 
of the Deviſer ſhull be bound to the in Law, and the 
Deviſec ſhall cake it. 8. A manmay deviſe his land 
to ona, and deviſe a rene wurof che fame land to another, and theſe 


Deviſes : — — — 
aſter deviſe the ſume lan to for lifeor years ; aud theſe are 
eviſts, and tand „ So u if a man in the 


Ay rt of Ks Willy: —— — — 
in Foe, and in the lyever part of his Willadeviie 0 
it to another in Fee; cheſt Deviſes ure — Benferre, 
ther gas forexample, if one have aFarmamd in the firft part of his 
— — to one, and inabe latter pam af his Will give 
one (a part of this Farm:tvanocker)oru man deviſe all his 
lead in j (which is inthe Coury of ia. to 4 aivdeughter, and 
the latter pare of his Will Jeviderh all his lend in the of 
Glove. in the poſſeſſon of d u birfonnc, and pan of che land 
in B. is in che poſſuſſion of I &, and in Ghevefferfbire; theſe arc 
good Deviſes und frail fbandl t r. * But otherwiſe, it is when 
| laſt, xv: where one Goth give his land 
Will bis 
| wf IN, and the land 
„ =ed-10thy 
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to JJ and his heires, oF fp / and the heirs of bis or 

to / &, and his ifſues, the remainder to I D; this rem r is 

void, and iris a deyiſe of the whole terme co I S, and his 
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| 4 Teſtamens. | 
viſor, this will bee a good Deviſe, But ifone deviſe his land for 
many yeares as his Executor ſhall name, it ſcemes this Deviſe 
is not. Sd. 6. As touching the fixth thing required in a good 
Deviſe, theſe things are to be knows, 1. Lands, Tenements, 
and Heritlitaments for the nature and quality of them are dev iſable 
as well as other things. And therefore by the cuſtome of ſome 
places, lands in poſſeſſion, reyerfion, or remainder , are deviſable in 
Fee for life, or yeares 4 and a man that hath a Leiſe for yeares of 
land, may deviſe the land at his pleafure his term. But by the 

ancient Common-Law in fayour to heires, the lands that a man 

had in Fee. fimple were not devifable by Teſtament, except only in 

ſome ſpeciall — by the euſtome of the place, as Gavelkind · lands 
in Ten, and lands within certaine Borrow- Townes, as Lenden, 
Oxford cc. and by the cuftome of thoſe places fuch lands are 
deyiſable : And in the cuſtome is; that they may deviſe 
cheir purchaſed lands ; and in other » that may de- 

viſe lands di alſo : And in the cuſtome is 
chat they may deviſe for life only, and in other places, that they 
may de viſe in Fee-fimple- and Ete · taile alſo. And in all theſe 
places where ſuch cuftomes are, they may deviſe their land: now 
as they might have done before the Statine; for the Statute hath 
not deſtroyed their cuflome- And therefore at this dey they chat 
have ſuch lands in ſuch places, have their election eitheir to de · 
viſe according to the power the cuſtotne doth give them, or according, 
to the power the Statute doth give them, and in the ſirſt caſe the 
——— 

it i good againſt hi wo in t . Al | 
Comman- Law, the Ukeroflands reredevifable.a chat · 


tels wete at the pleaſure of him that had them.. But otherwiſe, and 


in other caſes, lands and tenements, might not be deviſed and 
dipeſcd by Will, untill 32 H.8. at which time the owners of lands, 
renements,rents,&:c,were by Act of Parliament — deviſe and 
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Socage Tenure may deviſe tws party of the whole, and 6 more; or 


Knighes Service, and hath alſo other lands held 
by Tenute, may deviſetwo parts in thrte of all the land held 
by Knights Service or any tent &. ont of it, and all his Socage 
. land at bis pleaſure. So that now by theſe Statutes a man chat hath 
lands in Fee · ſunple, may deviſe them in Fee · f es · taile, for life, 
or yeares abſolutely, or conditionall at his pleafure- And there 
fore if one deviſe his land to one ſot life, the remainderin Fee, or 
Fee-taile to another ; or deviſe his land to I, the remainder to the 
next heir male of I, and the heires males of the body of ſuch heire 
male or the like ; theſe are good Deviſes. But for the more full 
underſtanding of cheſe things, it is to. be known in the next plate. 
Sethe $ta- 2. That this Stutute doth not enable men to deviſe land that are 
aer i. diſabled by Law in of their perſons or minds, as Inſante, 
11,Pek, women Covert, men 2 — or the lik; not ſuch 
ih, 144 2s are diſabled in veſpect either of che nature of their land, as 
u. Dre, Copi-holders ( for — — is not deviſable) or of the 
matt” eſtate they have In the land, as Tenants in Taile, or pur aer vue, 
$3. 5-0, or loynt · tenants; for theſe can no more deviſe the [and they doe 
o hold, rhen they before the Statute. Bot ſuch as are Kiter 
of land in Common, br Coparcenery, may deviſe their land 
a5 thoſe that are lole ſeiſed. — - 
the Fee-Fmpl: © one of Them; he that bath che Fee- may 
deviſe his Fee · ſimple after the death of his Never — 
a this Statute enable thoſe that are ſeiſed of lands in geeꝭ in the righe of 
* their houſey and Churches to deviſe the ſame lands: And therefore, 
Biſhops,Deanes, Parſons, Vicars, Maſters, of Hoſpitals, or the he; 
can no more deyiſe the lands belonging to their Bi icks gcc. 
then they could before the Statute, but the lands they are ſeiſed 
uu cue, Of in their own right; they may deviſe like other men. 3. MHeti- 
Hl, 3. 3* ſuper diments that are not of any yearly value, are ſome of chem devi 
l. 1 ble, and ſome not; for if the King grant to one and hivheirs bene & 
catalla fel & fugitiverum vol ut lag atoruns, Eines, and Amerce- 
ments within ſuch a Manner or Village; in this caſe, the owner 
ean neither deviſe theſe things to another, as part of the two parts; 
nor leave them to diſcend for a third part. if one have 2 
Mannor anto which a Leet, Waiſe, or the like; is ap- 
pendant or chere by the Deviſe of the Mannor 


r appurtenant 
—U— — may paſſe as incident to the 
Mannor : But if a man haves » wich the goods of Felons, 


meane L 


— 


of it "bis pleaſure, He that doth hold land 
| of the King by Kaight Sev only, and not is Ce; oref a 


two be Joint tewants fo life, 1 


dutics, miy 
otbet lands 


Aae. 
viſecd ot left to diſcend for, a third. 
Frauchiſes as before that ace Heriditaments 
— 
Cue, for if it is ui he th 
———— ——— Gick th 
left eo diſcend to the Lord —— 
and tenementa, and make it void for « third part. 
I —— Deen 2 2. 
be holde | Knights Service 4# 
will hinder the Deviſe of che-tchird 
ments: Alſo an eſtate taile of | 


parts-!, 4+-Such ipcertaine | 


c 
value, al- 


iſc ofa mans £ 

, ifchey be 

D by on 
not b 

t, an ke ite hi. his 

reſtraine the Deviſc of 


and 
apite 


,of «mans lands and tene · 


may reſtraine 


the. Deviſe-of a third part of other lande, And therefore, if ſuch 


lands be ron 
— 


— — of his þ 12 in 
other la in Socage * | e, 
but — — . | * — the 
Statute ſpeaks of a remainder, it is to be iatended of ſuch 


der only;as may dra Ward and marriage by the Common Law, 


y, che remainder 


odds is char remainder only, thas doth: hinder a Devile. And 
eharefore if be ſelſed of langs in Socage Tenure ; and I be ſeiſed 


of lands in Fee, held is Car by | Kaighg Service, an 
an n Taile — — to ¶ in Taile 


and B male a 


or in Fee; in this caſe, A during the eſtate for lifeor in Faile, may 


deviſe all his 
man make 4 Leaſe for liſe or yeares, 


-xemainder, But if a 
aſter grant the reverſion 


forlife;or in Taile, the remainder in Fee, aud aſter the Grantee for 
lifedyeth, or Donte in Taile dyeth without iſſue, in this caſe, this 


. 


of other lands, and ma 
here a man is teſtrained to deviſe any 


point of revecfion , will reſtraine 
ke it void ſor a third part. 5. In all Co.. f. 
part of his lands held 


in Sotage, he muſt have lands beld av ( aſite 1 
6 r 


therefore thecime of having of lands to 


lends a Gapite, and diſpoſing of the lands to be deviſed, muſt con- 
curre.. And therefore, if a man be ſeiſad of an Acreof land in Fee, 
held of the King in Chick by Knights Service, and of other two 


in Fee. held j 


his younger ſonne of the 
and of one of che other Acres, or convey it to 


A 
the uſe of his-wife, ot forthe poĩmens of bis debes & c. aud aftes pur- 


duda land held in Socage ; in, this 


„ he may- deviſe all the new 


land held in Socage without refirainc,. So if a may bee 


yeaſion,, or | lands hald ia 


c in poſſeſſion, re- 
cand; by bis WII 


ae ins nd hd 


th * 
a aliqued Þy fm lf inches | 


caſes the Deviſe is for all the land held in Soc And henge 
it 1s, That if the grant land ro-one in Fre Farm to hold ia 
ae a rent, und aker grant this rent to another and he heireg, 
Cue, nnd the Grancee of the rent dth grant it to him 
that hath the land ; in this caſe, beeauſt the rent is ctinct, aud he 
cannot be ſald to hold lands i» Capite, this hall not reftraine the 
Deviſe of any of his lands. And yet if a man hold ſome lands 
by Knights Service is Cone, 21d other lands in Socage,. and bee 
difſeiſed ofthe lands held Come; he cannot deviſe all bis. 
land, but the Deyiſe- will be vold for a third part, for he is ſaid to 
have that land ſtill, whereof hee hath the right. And albeit the 
Statute ſay [ that he that bath lands beld of the King is (apite, 
and other lands in Socage, — — res for the advancement 
of his wiſe, palment of bis , — of his children 
whereby he is teffrained to devi any more. Aud therefore,if h 
act, executed in his life time, he convey two parts to any ſueh 
or intents, he cannot deviſe any more by his Will, but the refidue 
muſt difcend, yet this alſo is to be intended of the land he hath at 
the ſame time. For if a mam be ſeiſed of fund beld in Sgcage of the 
yearly value of 201. per , and: be hath not any, land held 
is (apite by Knights Service, and be make his Will in wiicing, and 
by ir, deviſe his Socage land toope in Fer, and then purchaſe land 
of the value of 207. per am held i= Capite, and die; this will 
make the Deviſe void for a part of the land that is held in Socage ; 
Bur if a man ſeiſed of land in Fee of 22 Tenure, aſſure it to 
the uſe of his wife for her Iointure, and after purchaſe lands held 
in Capite by —— he may deviſe two parts in three of 
all this Capite land, and the King ſhall not have any thing aut of, or 
for the Socage land: If a man ſeiſed of lands, pare of which are 
held i» Capree,and part in Socage make a Feoffment of the Jangs 
held is Cepite (being two parts in three of the whole) to the uſe 
of him and his wife for life, with divers remaindersoyer ; in this 
caſe, he may not deviſe any of the Socage land. And if a man have 
ao Serage bad but Capite land, and convey it away in Fee. imple, 
keeping no Neverſion to — — uſe, and after purchaſe Socage 
land; be may deviſe all the Socage land newly purchaſed. 6, As 
the Teflatot enabled to deviſe by this Statute without reſtraint, is, 
ang muſt be one that hath the land he doth deviſe at the time of the 
iſe made, and noother land then to be an impediment to his De- 
viſe, fo he muſt have a ſole eſtate as well in the land he doth leave 
to diſcend to the heir, as inthe land he doth Deviſe: And there · 
fore ; if lands held i» Capite be conveyed to a man and his wiſe, 
and the heirs of their two bodies; and this man hath other lande 
whereof he is ſole ſeiſed beld of the King is Capite by Knights Ser- 
e, ſu 
A 


vice ; in this cafe — 
e 4 


e ae werkes 


time ee of making m 
the Loney 


that wheteof-he is 


deviſe but two 
ſeiſed eicher at the 
4 wi — — 

land that is held, muſt continue after Coo. 1046 


the Bah of he Fr — it will be no reſtraint. And 
therefore, if Tenant in Taile be to him and the heirs males of his bo- 
dy, the remainder in Fee to another of Lands held by Knights Ser- 
vicein Capite ; Nele in Socage in Fee , and 


bybisWillin w 
; in this caſe ons 


Socage land and die without iſſue 
— all the Socage land. And 


ee Anceſtor had of the land held is 
itien. 8. That which a man cannot diſpoſe by 
time, ſhall not be talen forany ſuch Mannors & c. co.. 


2 infivlie 
. a nbaghn deviſe 2 by authority of chis Statute 


at His death: 


And therefore in 


caſe of an indevided eſtate of 


lands berween husband and wife , where the husband can make no 
diſpoficionfor longer time then duting the Coverture;thele lands are 


not to bee efteemed, ſuch as are tobe accounted 
whereof two 


the lands; 
parts in three are deviſable. g. The Tenure by 


Knights Service muſt continue after the deach of che Devilor , 
otherwiſe che land ſo held, will be noreſtraint. And therefore, if the 
King WP 0 ups Kaos, 2p hob. Goring iu 2h By 


rs Service in C hy enabg Socage, or to hold during his 

life in Sorage, and er 2 — 5 in theſe caſes, the 

Gravcee way rte ll hi ichſtanding che Tenure of 
is 


to be eſteemed az it is, and doth happen 
death of the Teſtator, for the King, 
lke and equall benefit for his third 


Coo. 10, . 
3+34- 


10. The King or ecu Lond mult have have a ſull and clear C0. . 31. 
yearly value of the third part left to diſcend to him, and the value is 


two parts without diminution or ſubitraction; when therefore a 


man will have his Device 


good for the reſidue, he mult take care 


chat the third part be ſo left, for ifche thicd part de nor valuable, or be 


with 
Tail 


to her on condition, that ſhe ſhall wave her eſtate made 


rent &cc. or be upon any incertainty, as if it be upon 
u where a man, nd biawiſe be ſeiſed of a joint 
e durivg the Coverture, and he Deviſe other tands 


the 


Coverrure, and fo intend that that part oſ his land ſhall be leſt for 
the Kingspart ; this Deviſe will —— forthe reſidue, andYl- 
beit the wife doe wave the ellate after the husbands death, yet this 


will not help_the matter or make the Deviſe good for that 
which it was void before: Bur it in nor material] by what 


the third part 


nion, Tit 2 man be ſei 
2 201.lapdbeld ofaSubj 


of 20. landbeldof 
a by Socage, and be deviſeallche 


— 


Fot ĩt i the bettet opi · 


31. ſuper 
L ree-412, 


to be at the time of che 10.44. 
or other Lord. mult have the 
part, as the Deviſee hach for the 


Capits 
land . 


- convey ĩt to the uſes within the Statute or any of them, and after 


Coo · ſuper 
Lt. 11. 9. 
133-3+ 3030s 


value of the 


part : And if a man be ſeiſed of ſuch land, and 


new land and leave that to diſcend, this is ſafficient« 
xr. The third part that is left to diſcend to ſatisſie the King or other 
Lord muſt diſcend immediately; and he muſt not ſtay for it. And 
therefore, if a man be ſeiſed of three Acres of land held by Knights 
Service in Capite , and make a Leaſe ofone Acre for life, and aſtet 
deyit the other two Acres; this Deviſe is not good for the whole 
two Acres, but for two parts in three thereof only; and albeit the 
Tenant ſor liſe dic afterwards, yet this will not help the matter. But 
if che Deviſor leave a full third part immediately to diſoend in Fee- 
ſimple or in Fee taile, he may deviſe the other two parts at his plea · 4 
ſures And if he doe not leave a third part to the full, ic mult be ; 
made up and ſupplyed out ci the other two parts, which in caſe of | 
the King is done by Commiſſion out of the Court of Wards, and in 
caſe of a Subject by Commiſſion ont of the Chancery. 1 2. As the 
third part left to diſcend, mult bee of as good value as either of the 
other two parts is at the time of the death of the Teſtator, or other- 
wiſe the Dexiſe of all the reſidue will not be good, fo muſt it bee 
taken out of the lands ofthe Teſtator indifferently : And therefore, 
if a man be ſeiſed in Fee of land held in Chiefe by Knights Service, 
and make a Feoffment of the one balfe of it to the uſe of himſelſe 
for life , and after to the uſe of one he doth intend. co marry, and 
after to the uſe of another in remainder,or to any other ſuch like nſes 
within the Statute, and after he doth marry the ſame woman, and 
aſter he deviſeth the other moity to his wite, children, or any other; in 
this caſe, albeic the wives eſtate have precedency , yet the King ſhall . 
have his thitd part out of both the moities equally. So if one be ſeiſed 
of Gavelkind land held in Copite, and his ſonne being dead,deviſepart. 
of ic to one of his grand-children, and part of it to another, and part 
to a third Taile; in thiscaſe, the Kings third part ſhall come out of 
all the three parts equally, and accordingly the Deviſe will be void 
for ſo much to every one of them; So if one hold three ſeverall 
Mannors of three ſeverall Lords; he cannot deviſe. two of theſe. 
Manaors leaving a three to diſcend, but he may deviſe to parts of 
every of the third Mannors, and 2 third part of —— 
— <«nd.z 


A Teſtament. 
diſtend to esch Lord, for there muſt be an equallicy in theſe thingy. 
For further iluftration of which thingy, the following are 
to be heeded. # B, being ſeiſed of the Mapnoro i Caphe, 
and of lands iv Febbing held in Socage in Fee, and be and his wife be- 
ing ſeiſed of the Mannor of Huss held in (apite to them and the 
heires oftheir two bodies begotten by an eſtate made to them during 
the Coverrure for the joynture of rhe wiſe, the reverfion ro in 
Fee, and Thoby doth amount to the value of two parts, ind Hen 
and Fobbing to a third part, and # by his Wilſ in writing, doth 
deviſe They to his wiſe for life, upon condition that ſhe ſhall not 
take her former Joyntare, with divers remainders over and die, and 
ſhee refuſed her former Jointure in Hates; in this caſe ir was ad- 
judged that the Deviſe was nor for the whole Mannor of 
Theby , and that the Marnor of Hinton was not a ſufficient third 
part to diſcend. L L being ſeiſed of the Manner of eAflerd, 
Heamon, Rillaton, Pengelley, Willeſworthy, and Triveſquite (the laft 
only held is Copite) in Fee, and having ifſue Themas his eldeſt ſonne, 
. William, Humfry, avd Richard, younger ſonnes, which Richard had 
iſſue Leonerd, makes a Feoffment of theſe Mannors to divers uſes, 
viz, of the Marnors of R, P, *, and A. to theuſe of the Feoffor for 
life, and after to the uſe of ſuch perſon as he ſhonld appoint by his 
laſt Will, and after to the uſe of his ſecond ſonne in Taile, and 
aftet to his other ſonnes in Taile, andafter to the uſe of the Feoffor 
and his w fe in Taile, and after to the uſe of the Feoffor and his 
heirs for for ever. And of the Mannor of H to ſuch like uſes, and 
of the Mannor of T alſo to ſuch like uſes, and the ſame uſes were 
with power of Revocation : And after the Feoffor purchaſed eight 
Acres of other land held in Socage, and after did revoke the uſes of 
the Mannors of R, P, ., and A, and after deviſed ſome of the faid 
Mannors (except ing ſore —— and the faid eight Acres of land 
to his eldeft ſotme and the heirs males of his for 500 yeares 
on certainconditions, and if hedie without ifſue, that it ſhall 

to William dcc and afterwards he 3 ſeiſed of the ſaid eight Acres 
of land, and the lands deviſed by the Will at the time of the death 
of the Teſtator were of the yearly value of 241. 14 5. 10 d. per 
annum, & non ultra, and the landswhereof the Feoffment was made, 
and not revoked were at the time of the death of the Teftator of 
the value of 35 l. 6 l. 8 d. in this cafe, it was adjudged that the De- 
vile of the eight Acres newly purchaſed was void at leaſt for a third 
part, and reſtrained by the reverſion in Fee expectant upon the eſtate 


 , Talle made to the younger ſonme of the Mannor held is (apite. And 


it was reſolved, That if a man be ſeiſed of three Acres of equall 
yearly value, one of them heldof the Kingby Knights Service in Ca. 
pire,and have iflue two ſonnes, and give the Acre ſo held: and another 
of the Acres to his younger ſonne, whereby hee hath . 

8 is 


Coo. 10. 94, 
Leonard 
Leoveis 
caſe, Coa. 
11.2 4, 
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is power by che Statute, that hee cannot deviſe by bis Will 
Ne PR. Rind Ave erde —— 
becanſe he hath the reverfion 


parts 
Thar whereas the Statute faith, All perſons &c. having 8c. of any 
Mannors &c. in poſſeſſion, reyerhon, ot remainder &c, ard the 
Feoffor L L. in the caſe before had a remainder in Taile expectant 
upon the eſtates in T aile limited to the fonnes ; that this remainder 
was not within the Statute, vor would have reftrained the Deviſe, 
but for the reverſion in Fee afterwards. 4 , being ſeiſed in Fee 
ne Of the Mannor of Gracedinheld in Capite, and ofthe value 301. per 
Henry Har- au, , and of the Mannor of Normentos held is Capite of the 
puzcaſe.. value of 18 l. per , in confideration of a , did 
covenant to ſeiſed of the Mannor of G, to the uſe of him 
ſeife and the heirs males of his body, on the body of the ſaid Af, and 
after to the uſe of # B his brother, and the heites males of his 
body, and after to the uſc-of another biother in Taile, and after 
to the uſe of his own right beires, and of the Mannor of 
N to the uſe of himſelſe and C he is to marry, and the heires 
of his body, and after the remainders as before of the other 
Mannor, and after the marriage is had, and «f Z doth pur- 
chaſe other lands held in Socage of the value of 3 I. per 4 
vm, and then deviſed the fame new purchaſed lands; in 
this caſe, it was adjudged that the Deviſe was void for a 


thicd part of the Socage land, in refpeRof the reverſion t 
upon the eſtate taile, and yet that it was a good Deviſe for two 
parts of the new land, albeit he had executed his power 


a and given more then two parts to the uſe of his wife, And in 
e. B. theſe caſes where a man hath land held is Capita, and other land, 
and he convey the land held i» Capite to any of the Uſes within 
the Statme, as to his children ot the like,orconvey it with 
i hat he hath power of the land ſtill, and 


tight co Land, 


A Teſtament. 
held of the King iv Capite, made a Feoffment of two parts of ic to 
OG 0 his He for her liſe, for her Joiocure, and after made a 
Feoffment of the third part to the uſe of ſuch perſon and perſons, and 
of ſuch eitate and eftates as he ſhall limit and appoine by his lat Will 
and Teſtament in writing, and afterwards he 2 by bis laſt Will 
in writing deviſe this third part to one in Fee; in this eaſe it was 
reſolved that the Deviſe was good for the hole third part. And 
yet if a man make à Feoffment in Fee of land held i» Capite to the 
uſe of his laſt will, albeit the deviſe of the land be with reference 
to the Feoſſment, yet it is void for a third part, E I being ſeĩ - 
ſed, of 6 Mannors, the one in Fee, and the reft in Taile wich the Ceo 10 f. 
reverſion expectunt to him and his heires and hath ue T I, di- ada 
vers of which Mannors are held of the King s Cepite by Knights e. 
ſervice, and every of them of equall yearely value, by his laſt Will 
in writing did deviſe all the faid to divers and their 

heites for payment of his debts and advancement of his children, 

and then died, and the eſtate in tuile that diſcended to his iflue 

was more then a third part of all; in this caſe it was refolved that 

the Deviie was good for two patts of the reverſions, and for the 

entire Mannor in Poſſeſſion, and not void for a third part of the 
Mannor in Poſlefhon, and for all the reverfions in Fee, A man be- Coo rep. 
ing ſeiſed — et — — — * 
the King is» Capite Common perſons in Socage ; 

iſſue 4 ako bach illue BC and D, and A deviſeth ſome of theſe 

lands to B, and ſome to C, and ſome to D his Grand. children in 

caile ; in this caſe the Devilc is void for a third; part of the whole, 

aſwell for the land held in Socageas the land held is (apire. And 

yet if in this caſe no Will be made, the King ball have but a third 

part of that which doth diſcend'ro the eldeſt ſonme the hicire at the 
Common law, and not the third part of that which doth diſcend 

to the younger ſonnes by cuſtome. And if lands deviſable by cu - 

tome come into the Kings hands, and he grant them to hold of 

him is Cepite , and the Patentee deviſe them to the uſe of his wife, 
children, or fur paiment of his debts &c. in this cale the Deviſe is 

void fora third part: And here note, that in all the caſes before 

where a man is reſtrained to deviſe a third part of his land if he 

deviſe the whole, the Deviſe is good notwithſtanding for ſo much 

as he hath to deviſe. And as touching the thing deviſed is 
ſutther to be known. 13. That a man mutt have right to, and pi, 4 

of the land be deviſeth, or elſe the Deviſe is not good. 


ſeiſin; this Deviſe as to the Difſei 
diſleiſed of his land, fo that he 
' left, and then hedeviſe this right, 
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and the deviſe will be good. 


A Teſtament. 
hath no aſſurance of the land, and he deviſe this land to another; 
this cannot be a good Deviſe of the land, but perhaps the Deviſee 
may-in a Court of equity him that bath received the mo- 
ney to aſſure and ſettle the land according to the Deviſe. And if 
one deviſe another mans land, this Deviſe j void; but if he after the 
Deviſe made purchaſe this land, now is the Devi good, If a 
man bargaine and ſell land to me on condition to reenter, if he pay 
me 10l. and I covenant that I will not take the profics — 2 
fault of paiment; and he make a Leaſe of 6 yeares of it to another, 
and after breake che condit ĩon; in this caſe 1 2 this land, 

14. A Seigniory, t, or the like 
thing is deviſable as land is, and will paſſe without the Attu ne- 
ment of the Tenant. The like Lay 1s of a revetſion alſo. And 


. a man may deviſe a Rent de ne iſſuing out of land, or a Rent 


iſſuing out of land that is in eſſ before. And therefore if a man 
make a Leaſe for life or yeares rendring Rent, the Lefſor may de- 


3* viſe this Rent. So if if a Rent be granted to one and his heires, 


the Grantee may deviſe this rent, So a man that is ſeiſed of land 
in Fee may deviſe any tent out of icat his pleaſure. And there» 
fore if a man that holdeth his land by Knights ſervice tn Cheiſe 
his Will deviſe any Rent Common, or other profit out of it; 
this deviſe is good, and that albeit the Rent or Profit doth amount 
to the value of the whole land; as ifone have 3 Acres of land worth 
25. by the yeare, and he deviſe 38, Rent out of it; this isa good 
deviſe of the whole Rent; but in this caſe the Rent ſhall iſſue out 
of two parts of the land, and a third part ſhall be free and not char- 
ged with ir; but he may charge 2 parts in 3 parts of ſuch land at his 
pleaſure. And fo alſo it is if a man have lands holden by Knights 
ſerviee, and not is ¶ upite, and other lands in Socage, he may charge 
two parts of the Knights ſervice land, and all his Socage land at his 
leafure» And if a man have lands held in $ and no lands. 
Id i» Capite, or by Knights ſervice, he may deviſe hat rent he 
will out of it. But a man cannotdeviſe a Rent, Common, or any 
ſuch like thing out of another mats land that is none of his one, 
nor out of that he hath not. And therefore if one deviſe 0l. out 
of his Mannor of Dale, when intruth he hath no ſuch Mannor, this 
Deviſe-is void · If a rent be granted to me for the liſe of / ; it 
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Deviſe of 
Rent, Com 


mon, Seignio- 
ry ot the luke. 


ſeemes 1 may not deviſe this rent, but that ae Terre: tenant ſhall O<cupant- 


hold it as an Occupants x5. Where aman is ſeiſed of a houſe its," 


Fee, and may deviſe the houle ir ſelfe, there ic ſeemes he may deviſe 


the doores, windowes, wainſcor, ot the like Incidencs of. the houſe. 
And where a man may deviſe the land.icſelfe, ir ſeemes hee may 
deviſe the trees or grafle growing upon theſ and. 

qu mine, videtar & licere id 
Ix ſelſe in not devifable, there 


things ineident or annexed to, 


4 licet id 
int., But where the land 


Deviſe of hous:.. * 


ſes, doores ,- 
7 waine- 
cot &. 
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4110 A Teftament. 
or growing, ot being upon ir, ate not devidable. And therefore the te. 
pant in taile, for lite, or yeares of land may not deviſe the hae, 
1 or windowes, doores, ot wainſkor of houſes, or trees or grafſe being or 
Deriſe of a growing thereupon, but this deviſe t# void. 16. Where a man Perk, Jg. 
Vie. bath a Ilie that is not executed by the Statute of UIſet, but remain: . 
£ at the Common-law, he may deviſe it as he may any other thing; 
And therefore if obe be polleſſed of a-Terme of yeares, andgune f.. „%. 
it over to anothet to the uſe ofthe Grantor, he may © ule 
| by his Will, for ir isin the nature of a Chattell. Bur ifaman have 
ſucha Uſe in jointenancy he eatmot deviſe it. y7. All mannerof 5,6. pur 
Deviſe of goods and charrels reall and perſomall may be devi by Teſtament. K , 


a—_ a 66 


| — And therefore Leaſes for years of lands, Grants for of Rent, 5, 115, ! 
Common, or the like, Wardſhips of the bodies and of heirs of 
Tenants by tenure i» (apite and by Knights Service, Cactell, at oxen 


, f-lver, money, — — 
beds, pots, s, platters, &c. corne, wooll, and implements 

— 1 — bath 
at the titut of the Deviſe, but choſe a man is to have ot tnay hive af- 
rerwards, And therefore it is held a man may give his corne that 
ſhall grow in ſuch a the next after His death, or the 


yooll or lambs his flack of ſhegp ſhall yeild the next yeare after his 8 
death; and that theſe Deviſes are good] but if in this caſe there flull 4 
be no ſuch corn growing in that ground, or any lambs or woollarifing 
———ůů — is ſtuitleſſe. And yet if the Te. 
ltatot deviſe to / & 20 quarters of come ot 20 lambs,and both will 
that the ſame ſhallbe paid out of his corne chat (hall grow, or out — 
— — next yeate, and chere be not — not 
o many lambs, or not any at all growing or ariſing, yet this is a ; Fe 
Deviſe, and the thing muſt be paid. — — Þ 
to / a horſe, orayoke of oxen, in this caſe albeit the Teflator have Di 
neither horſe nor yoke of oxen, yet the Deviſe is good and mult be A 


performed. 18, Things in action, as debts, and the alt 
Deviſe of acy be not grantable by deed in the late time of che party, 1 
F 


| debt: and of J 1 rhezetr i 
ehings ia zl. Tre ESD Dy Will AGO : 


| on, poſſibili- py debt due to him on an obligation 2 
. ties, and in- 1 *74 # 4 C3 TE. [1 ze deviled t Fee had well — 
Caerxtainties. — 2 Execs 


- 
= — 
n 


= - ud 
ew ' 
1 


a3 18 Toner? F uncert; may 
another, for taking away His or tocompell | 
aunt or the like; thin is fu caſe ofa ion wn moe devil, 


_ 1 mayeeey caſe 1 may 
' theDeviſc is good, abe day of paiment come. 
And if a man be poſſeſſed ot a Terme of yeares, and deviie all the 
refiducof that Terme of yeares that ſhall be ro come at the time of 
his death ; this Deviſe is good, and yet ſuch a Grant by deed is void. Grant, 
8 — — — ini | 
_ deviſableby millaben its grantable by deed. 19. Emblemencs,g.e, che Deviſe of E 
corne that is ſ n a mans ground at the time of bleme. 
deln gane his death, andwhich him Cife havercapeg if he had lived to | 
the harveſt (as in woſt caſes he ſhall where he doth ſowe it) ate de- 
viſable. And thereforcif a man haye land in Fee fimple, Fee taile, 
for life, or yeareg, and ſowe ic with cane; he may deviſe the corne 
at his death 10 whom he pleaſe. And yer it Leſſee for yeares ſowe 
his land(Go little vrtile beſote his Terme expire that it cannot be ripe 
before the end of the Tenne, and he die, it ſeemes he carmot deviſe 
this corne, for if be had lived he could not have reaped it after the 
R Burr; rr b:. 
— ——— © 1 


* ſuch like things alſo are dev ; _ | 
once men ee m hisown name, nor enter for the con - Cou ey 
dition broken upon the Leaſe if there hecauſe, but be may cancell, Lende 


— 


give, ſell, ot deliver up the Obligation, or Counterpane to the Oli- 

gerd gor, or Leſſee. And finally chat ſeexer hall come to the Execu- 
. tor the death t q WY * TTo 57 Not 'T 7 4 
be deviiedby the lat Willand Te ot the Leſtator. 27. Deriſe ofithe © 


At oral 
be two Tointenantsof 
wen to two, Of WO 
i them deviſe his part of the things to a 
Rrzoger; this Devite is void. Inſomuct that if in this caſe the Te- 

ſtator make the other lo ntenant his Executor, the Will as to this 


Deviſe of the. 
things a man 
hath in ano- . 
thers right... 


»£ dr DOT things a man 
or bach an Ioin- 
ſuch dure wi h ano» . 


ther. 


of 
Andof the profis that doatile by 


:poſtion, The goods apdchattels belonging 
Jedges;andHoſpiralsmay wot be denied by dhe TeSaments of the 
; | N | Maſters 


m4 _ 4 Teſtament, 
T to other Corporations by the Mayors, Bayliffes, or Heads 2 
| * And the goodsand chatrels that Charihwardens have inthe right 55. 


«ig? 


b. 8. 


and and of the Church are nor deviſable. - All the chattels reall that a man * Perk: 
vile. hath in the right of his wiſe by het means, and all the RY 


5 | that are made to her alone before, or during rhe time of the Cover- 
* ture, and the chattels teall or l chat his wiſe hath as Executrix 
io any other, are not devilable by the Teſtament of the husband. 
But all the chattels perſonall that a man hath by hu wife which ſhe 
hath in her ovn right, and the debis due upon Obligti to 
" the huiband and wife both during the Coverture, are deviſable 
Deviſe of Teſtament of the husband. 33. Suchtbings as are | 


annexed,and in- 
things that cidenc tos Freehold or inheritance, ſorhac itcannot be ſevered from f lf. 
— it by him that hath the propertie of them, as wainſcor, and glaſſe #5. 5: be 
bo fome other to houſes, and the like, are not deviſable; but in uch caſes where the — 
ching. thingic ſelſe to which ĩt is annexed is deviſable. 24. The goods | 
Derne of and chattels that are anothef mans, are not devilable , and therefore dane, N - 


, things chat If a man give another mans horſe, it is isa void Deviſe. So if one Ce. e 

ne not the deviſe the ching that by ſpeciall cuſtome of ſome places, a the heire _ - 

+ Deviſors, © Joomes do belong to the heite, this Deviſe is void, for it is not de» IN. 20), 

8 — viable from him.. a5. If a Biſhop have a Ward belonging to his 1 . . 
e..  Biſhoprickfallen, he may deviſeit; but if a Church of his become Cura. f. 

| voidin his life time, he cannot deviſe the Preſentation. If a Parſon 

Deviſe of a of a Church have the Advomſon in Fee, and he deviſe that hisEx- 

Preſentation ecyrors two ot three of them ſhall preſent at the next avoydanee ; | 
Church. this ĩs a goodDeviſe. 26. All theſe things before that are deviſa- gab pn I bu 
| | ble, when cheyare deviſed mult be named and deviſedeithet by their f 
| Miſtake or er. proper name, or otherwiſe deſcribed by ſome othermatter $63,500. 
b Sein d. te mind of the Tefiatormay be known anddiſcernedPfor if be erre 
e ee d. and miſtake in the natne or ſubſtance of the thing deviſed, or it be 


ſo incertainly deviſedand deſeribed that it cannot be perceived what 
he intendeth, the Deviſe is void. And therefore if one deviſe a 
piece of ground by the name of a ic be fo called, the 


.Deviſeis void. And yet by the Deviſe of cheuſt, proſit, or oc- on 
cupation of land, the landit ſelſe is welldeviled ; and by the Device 

| ot land it ſelfe, the reverſion thereof may be deviſed. Bur if one 
ZE inte nding to deviſe a horſe, doth deyiſe an oxe: or meaning to give 
geld. doth give apparell; theſe Legacies are void, unleſſe his | 
may appeate by lome circumilance to be otherwiſe; as if a man have 
but one On . — E horſe 
Bucepball ; this Legacy is if a wangive all his 
| inſucha Cheit, when in —. t Cheſt, 
or give to another the 20l. which 7 $ doch owe him, whe ia 
truth I 4 doth not owe any ſuch. money; this Deviſe is void. 
And yet if the Deviſe bee chm, , 1 give io 1 B 10). and 


- 


” 0 SY 


$»inb, part. 
7 ap.to. 


hen, 27. 


(ny. 36. 


give a lefſe quantity or ſum ; in theſe 
4 the 0 ſhall have 2s much en che 


| of 
words 
Deviſe i 


eee 
quantity thereof he If £018 Thall facit the 4. Cages 1. Ns 
touching the tenns of a Heviſe, it muſt be kon, That if one de- a 5 


viſe any thing to wicked ends or upon wicked conditions , as to he Tenures and 


end, that the Deviſee ſhall kill a man, or becauſe he bath killed a 
man, or the like; theſe Deviſes are void in like manner ay it 


is when the cauſe or motive is falſe , as becauſe one is my Conf. Device. 


or hath lent me money, I deviſe to him 30 l. and heg is not m 
Couſin, or did not lend me money; theſe Deviſes ate void, At 


as touching the reſt of the properties of a good Deviſe, ſee them be - , C 
fore in the properties yd roy Teſtament: And here by the way, making ef To. 
to ſettle, rather to doe it by act executed Ramen, 


be adviſed it thou haſt 
by advice of learned Counſell in thy life and health. time, and 


therein adde ſuch conditions and proviſoes of revocation and o- 


cheryiſe gs thou wile ; or if thou wilt doe it by Will, chen doe ic 
in thy per ner and by learned advice: Let the Will bee in- 
dented and of two parts, and leave one part with a friend that ĩt be 
not ſuppreſſed after thy death; Let there be credible Witneſſes to 


che publication and let their names be ſubieribed to ĩt: Let 


| dont nag — ant} — 
— — Tam — they 


or nem, addirion, os nut 


VV 


: . 


the hand and ſeale of che Deriſor be ſet to it: Ani if ir be in ſe · 


Ca 


? a * 2 x * 8 2 
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part, ler his hand and Seale zal the hands of the vel 


2. The Expo: mite for the Expoſition of Will are theſe, — 
— muſt have 5 — Co — 
| Deriſes, the minde and intent of the Te — gr ſo with- 
ga all, as his intent may Rand wi de we Law, and dee nor re- 
1 3 — 'F+ is faid to be theredte'« bine of aw, D 
8 --z altime voluntas teſt tori | off ſecundum verans in- 
" Land. bei ſi 3 
LA Fore con — 
5 —_—_ exe 
; That hoe Tf a Deviſe _—_ ee to 7 8, and males of his Termes of 
- — body ; by this Deviſe the ſonnes and not the daughters of I S ſhall Bees. 
when , 20d have the land. And ifa Deviſe be made of and to 15, andthe heirs fuper.Lin. 
| how be thall Females of his body ; by thir-Deviſe the danghterr and not the . 
© ſorake by th: bonnes of 7 $ (hall have che land. And yet it hath been ſaid in theſe p 
| Devile.. caſes, chat if in the firſt caſe, - the Deviſee have irs an ms , 
| who hach Alder dne; or i. the laſtcaſe *Harh iſſue a ho 
hath iſſue a - thar-this-ſonne and ſhall rake by 
* this pere in dete ee; but ic ſeemes the Law is otherwiſe. 
* Graz: - If a-Devikbemadeoflandto 78 and hirheirermales , by this vu 


r but otherwiſe it ii of ſuch a limi- 
-Deed; for if one by Deedgive land ta another and his heirs 
tos the Dover — ſample; and his heirs generall 
1 it. 
If a Deviſe be of land to 7 4, and to the eldeſt beim ſemales of Coo. ſue: 
h body by this Deviſe all his denghtetr and not one of tem on- 1 
y ſhall rake-i it: So if one deviſe Gavelkind-land to a man and his 
eldeſt heirs ; this doth: dot alter the cuſtorne , but by chis all the 
ſornes (hall uke. — 
IF a mam deviſe his land to his wiſe for life, the remainder to 3. 
his ſonne and the heirs males of his body d, and for de- 
fanlt of ſuch iſſue the remainder to his next heirmale, and the heires 
males of- of thut heire-male, and after bis ſonne die with - 
dut ius (living his wife) and the Deviſor hath.iſſue '« daughrer 
who-hath iſſue « ſonne ; i this caſe and by this Deviſe it ſeemes 
rhe daughter and not her one ſball have che land and that in Fee · 


S 
ree 
can. cnn of cherm/havh 1 ſorne; in this thee; and by x ä 


wo 
— 


dhe bein eollatemll heire male ofthe Devitoc , and not the fonce of 
dhe daughter ſhall have che land. 


If a man have iu roo dere and a | , ind deviſe his 
and his heir, and if either of ——— 
of meir bodies, the remuinder to the ter and her heirs, and 
the y ſonne die in the life time of the father, and after the 


father die; in this caſe and by this Deviſe thedatgher hath 
remainder, but it ſeemes the elder ſonne bath: firft an eſtate Taile by 
the intent ui the Deviſor. | . a wy 
t a nan deviſe ſome land 10 4 his eldeſt and her 
heices, and if he diewirhourt iſſue, to 7 hisy daughter and 
her heirs, and ifſhe die within 16 years, that 4 ſhall have ber part 
to her and her heim, and if 4 ſuch a one, that T ſhall have 
her part to ber and her hein; and if 7 die having no iſſue, chat all 
her all goe to A and E hisNeeces; and if A die without ifſne, 
that T ſhall have her part to ber and her heices, and T after the 
x6 years, doch die without iflae ; in this caſe che Neeces Ai and E, 
and not 4 ſball have her part that is dead. 

If land be deviſed to A forliſe , the Temainder to a Monke for 
life, the remainder to I in Fee; by this Deviſe he in the remain 
der in Fee, ſhall take aſter the firſt efiare for liſe ended; 
and if the Deviſe be ti a e ſor liſe, the remainder ro 1 5 in 
Fee; by this / & ſhall take preſently. | 

If a man deviſe his land to a women and her. brother, and the 
heirs of either of their two bodies, and for default of iſſueof the aid 
woman and her brother, the zemaipder; to the right, heices 
of the Deviſor , and after the death ot the Deviſor, the bro 
ther dyeth without iflue, and the fitter hath iflue and dyeth ; in this 
caſe and by chis Deviſe, her iflne ſhall have a moity and no more of 
the land. 

If one deviſe two parts of his Land to his ſout younger ſoones 
in Taile, and that if the Inſant in the wombeof his wife be a ſoone, 

that he ſhall have the fifth patt as co=beire with the ſour, and if 
is five ſonnes die without iſſue, that the two parti ſhall revert, 
and then the Deviſor dyeth, and after a ſorme is born, and after he 
and three of the other lonnes die; in this eaſe and by this Devile, 
the Infant (hall nec take any thing, becauſe he is uncapable, and the 
two parts ſhall not. revert to ie heite uocill che five ſons be dead 

If one deviſe the Mannor of Dale to the eldeſt fonne of 7 & in 
Fee, and the Mannor of J to I D for life, the remainder to ſuch 
of che children of I 4, as (hall be then living, and ſhall have the 

ſoane of 1 S , aſter the Teſtacors 


N "as Q # 1 
4 4 
y * 


2 Dale, but it ſhall goe to the beices of the De- 
n 221, s £48 2a *. 26 85 en 4 1 

oe devwiſe his land to the chi of L dy tut dviſe the 
— cher 7 5 barkrarthe time: of the 7 — 
children that I & hach zt the time of che dea of the Teſtot 
aun wor my of them rhar ſhall bee borne after his death, (ball 


3 I 
two 
wife 


f one lun daughters by divers ernem and devidea tauity of Dyer zu 
1 — 
into the other moiry at of marrbge; and H his 
wiſe be with cid of eee Cad A equall 
portion with the other filter, and the Deviſot dyerh, and the wiſe 
dorh enter and bath not a daugheer, and then the eider daughter doth 
rake a and enten — moity, — 1 or ger 
„and. che lever years expire; in this) caſe and 
daughter ſhall have 


dy tem deviſe, the collaterall heir of the y 

the of the whole, and not the moity ef a moity only and 

that by diſcenc. | | 

Next of blood. | — 0 

N remainder werbe ange, or to chanext 1 
v bech f che Teſtdtor; in this enie and by thisDeviſe B Mall rake | 

. aſter the death of D,- as the next of - dn fike manner, N the 

N Teſtator have four danghrers, and he deviſe his land to the youngeſt 

in Taile, the remainder to the next of blood ; by this Deviſe the 

eldeſt daughter and not all the reſt ſhall have the And if the 

Teſtutor have iſſue I his elder ſonme and C hir younger fon, and 5 

have fue D hisſonne, and I is attainted and dye th, and the Tefſa - 

tor deviſethtiis land to 7 S for liſe, che remainder to the next of blood 

of che Teſtator; by this Deviſe D and not C ſhall have the 

land. 


If a man have iſſue Z and C ſonnes, and D a daughter, and de- Broo, Di- 
viſe his land to C for lik, and after thut it ſhall rernaine to the bext ff fla 
of bleod to his children, to the next hein of the blood of his children, 

and C dyeth, and B dyeth without iſſue, and D hath iſſue a daughter; 
in this caſe and by this Deviſe, the heires of 4 ſhall not take, but 
the nent of blood to the children of 4, which is the daughter of D, 
—— excluded, and if the ſormes have any 

— — her by thu Deviſe. | 

Ache Teſtator have iſſue by ef his firſt wiſe, three daughters, ff 1. . 
Fave, and Ave ; and by B bis ood wite, Alice and Ei- fg 
z4beth ; and by C his third wiſe, #illiam a forme, and three 1 
tet Mary, Ketharine und ebe; and he detiſt his land to 
eee wo the ſotme, and afrer 
ber ac co the den, nd ha hit of ks dab, acer in cet, 

my s 4 . 7 wuh- 


7 
— — 
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to Dtm ſonmme, the 
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— — — 
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It a man have iſſue 5 C and P ſonnes ; and he deviſe his land CuriaB, R 


ww» I 


| * 1 x L - * 
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A Tetament, 


- withour iſſue to Ebzaberh the daughter of the ſecond wife, and 
Mary the daughter of the third wife for their lives; the remainder 


iſſue ; the a 
firſt wife hath iſſue and dyech ; aue dyeth havi — 
eth without iffue, and Elizaberhb born 
die without ifſne, Nas berin dy eth without iſſue; in this caſe and 
th of the ſonne without iſſve, and of Clic and , nd 
not all or any of the children or their children ſhalt tave the lind, 
becauſe proximoin Latin doth devote a perſon certain; and there be 
expteſſe Deviſes to others : But if in this cale the remainder 
bee limited in to the next of blood without any other 
matter, all the may have it as Joint · tenantt. 
Fiz. Deviſe If a man have to ſennes and a daughter which hath two dangh- 
ese. tens, and he deviſe his land to a fer life, the remainder to 
dis ſecond fonneforliſe, the remainder in Fee to the next of blood 
to his ſonne ; in this caſe, if the eldeſt ſonne die without iflue, the 
— — 155 by 4 
tee in the Whatſoever will any words in a „will paſſe by $econdly, in” 
re the lune werds in a Wil, and more alſo ; for a Willis alwayes more reſpeR ofthe | 
”* favourably interpreted then a Deed ; And therefore if a man deviſe thing ceriſcd. * 
Ce. 54. the profits, uſe, or occupation of land; by this Deviſe the land ir ; 
ſelſe is deviſed. N | | 
Merits caſe, If a man deviſe thus, I give all my lands to I S, or Igive all my 
fu. Devie renements to J, or I give all my lands and tenements to S; by 
bone. this Deviſe is given, and 7 & ſhall have not only all the lands where- 
of the Deviſor is ſole ſeiſed, but allo all the lands whereof he is 
ſeiſed in common or co-parcinery with another, and not only the 
lands hee bath in poſſeſſion , but alſo the lands hee hath in re- 
verfion of any eſtate in Fee-fimple; but by this Deviſe regularly, 
Leaſes for years of lands will paſſe. -u 
rer 
this Reviſe iu given in none 
of the lands he — reverſion. 
Plow. 343. If a man be ſeiſed of land in Fee · fimple in Dale and deviſe tun, 
44. 0d N. I give all my land in Dale to I S, and after the Will made andpub- 
Tr iſhed.he doth purchaſe orher lands in Dan and ; in tis caſe and 
by this deviſe /S ſhall not have the new purchaſed lands 


mouth 
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eee Adra pe 


* 


" "ir 


Dae 
—wards he 
— dech purchaſethe - 


A1 
then purtbaſe more hands, and 
Nement me and 
make a 
all my lands toit now in 
deviſe I S (hall have the ancient 


palle; 


moity of lands in Hu, and a moity of lands in 1. cri 
Xena, and hedeviſe thus, I give y moitics, and all my oaber lunds 
in Kewvto } S, it ſeems by this deviſe the moities in both Counties 
yy — — — Farca called 
a mad be ſeiſed in Fee, uy of a Farm ich 8a a. 
the Farm of C. and of the reyerfion in Hee obche other moity, en- Adudged | 
pectant on a leaſe made to A and. & far their lives, and be make bis — 
Will thus, 1 will thacmy wife ſhall baye all my liyiog which I now 
untill my. ſon come to 21. years.of age, and then I will 
— 2 thirds of all my Wb my ſonne (hall 
have all my Harm of C to him and his heirs ; by this dovide if 4 
—5 9 — wise (hall have 
thethirds of the whole Ferm, 204 nnn of the u in poſſeſſion 
| 1 , and la o Hamlets of the Dyer 201. 


Gare Village, and he deviſsall his in that Village, and in ove 


5 


Foro 


* 
paſſe. n "I. W 2 * ; & C1 p. 
- © P A | 

| make his Will the fit doy of May, »Plow. 343+." 
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: his heires; ot to J S in Fee, or to / $ in Fee. 
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Marmor of Dato dein 
nene eſcheat, and che 10. 
and bychis devi 


| b, it ſeems the 
doth eſchear. - 
Tfone — — 


the Dev | 
dey ſhall bers er | 


ever, or to / $ Hande fb len, orto I'S and his. 
foreyer ; or chus, Ig ive a to 


wich ax bis — | 
The wg deviſed, and TS hall have the une 


to him and hisheirs for ever. ut if land be granted by Deed aſtet 
this manner, [ $ — — theſe caſts, except 


in che 
Rare for life * Andifa mandeviſchis land 


fitſt caſe, hath o 


to 14, and fa — nor for what time, by this devi 7c 


hath an eſtate for life only in che land. 
Ifa man deviſe his land to I I and his Aﬀignes, withour oying 


; [for eyer) it is ſaid by forme, that by chis deviſe 1 bach 


eſtate for life. * But the contrary is affirmed elſewhere, — it fs is 
a Fee-fmple. 

If one deviſe his land to his wife, to diſpoſe thereof at her will and 
pleaſure, and to glve it to one of het ſonn s in this caſt, and by this 
deviſe, ſhe hath a Fee-Gmple z but itis qualified, for ſhe muſt convey 
it to one of her children, and eannot convey it to another. 

If one deviſe his land to I S, , paying ro. and uſe no other words, 
by this deviſe the Deviſee hath t -fimple of the land, albeit 
the 10. l. be not he hundredtb part oftbe wand of theland. * And 
yet if one deviſe his land to 7 J for his life, paying 10. I. by chis de- 
viſe J ſhall have an eſtate for life only. 

If one deviſe land of the value of 30. I. per a to J S for life, 
the remainderto 7 D paying 46. I. to . by this deviſe F D ſhalt 
have the Fee ſimple oſthe remainder condition. 

If ane have ewoſennes, and be deviie his land firſt to his wife, and 
then he ſaith thus: In like manner, I will chat my forine A. ſhall 
have it aſter my wives death; and if in wifedye ny ſonne 
B, then that my fonne Aſhallpay to J 3-1. byche yea during the 
life of B, and alfo 20. l. to * J. by this deviſe ſhall have the 
Fee-fimple efrhis land. 

f one deviſe his land thus, I will my land to forme for his 
lifes and ater bis death to my fone F, and if 


3 +1 that land for u forme T, abe e 
the land deviſed to my fonne 7” as his own, 2 toil 
y ſonne ſhall pay to his Sifters 10. I. by 2c. 


and by this deviſe / bath n 


rene 5. eee | 


ee et ble) ont bf the Te- | 


in Dubs 10 7 6 ind 
ot to 1 for 
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4 Teftamens. 
ont that the ſhall have other land 
one deviſe his land thus, 1 — — 
and his heres for his part: — to my 
or hom by this deviſe the ſonne ſh — 
Gimp'e of Black Acre : So, if I give Acreto 7 S, ew, Black 
Acre to 1 S and bis heires ; by this deviſe 1 $ ſhall have the Fee- 
of White Acrealſd. 
fone give land to his wife for lik, the remainder to his ſonne and 
the heiret males ofhis body, and for want of ſuch ifſue the remain- 
der to the next heire male of the Donor and the heires males of his 
body ; ur 72 — this deviſe, that n male of the. ſonne 
hath a Fee · 

If one deviſe his land thus, T gi — land in Dale to 1S, and to 
his, or [tothe] heires maler, or ofhis body, cor of his 
body begotten] or to Jg and his iſſues male, or his iſſues female; 
or to T and the heires males of his body on ; on to 
I $ and E his wife, and the heires males, ot females of their 
rwo bodies begetten ; or to 7 & and his — if he ſhall have any 
heites of his body, elſe that the land ſhall revert ; or to I & and his 
—— any iflue of his body; or to / Sand the righe beires 
males of his body; or to 7 & and his beires, prov ided that if he dye 
without beires of — — land — by all theſe 
and ſuch like deviſes an eftatetaile is made of the thing deviſed, and 
I. S the Neviſce hall have the ſame accordingly. 

If one deviſe bis land thus, Igive my land in Dale to. I S er ſeavini 
; by this deviſe 15$ bachanciiace raile: But if be ay; I give m 
land in Dale to I'S et ſoo ; it is ſaid by this deviſe I $ hath 
— — + Ifone deviſe his land to IS exitibar, 

#8 ſao, by this deviſe if I S. have no children at 
— —— an eſtate taile; but by ſuch a limitation 
deed is made onely an eſtatefor life. If ons his land thus, 
* ra in Daleto IS for life, the remainder to 7 D and E 
and their children; or to J. D and E his wife and their 
men children; or to / N and E his wiſe and their iflues; by theſe 
deviſcsif the huſband and wiſe have.no. children at the time of the 
deviſe, is created an eſtate tailez and if they have any children at 
— And. i» created an eftate for all their 
ncenancic. And if land be deviſed to A ſot life,the 
. — the remainder to I S and 


by the latter words. 


Fer yon 2 ma 
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z by anders ſhe hath the Fe- 
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. females, wichour fayi [ of his 
an eſtate taile. But if ſuch a limitation be by deed, it is 4 Fee» 


- If lands be deviſed to 7 C. and his heires males, or his deires 
body; } by chis devi& 7 8 hath 


one have two ſonnes, and deviſe White Acre to his eldeſſ ſonne 
and bis heires, and Black acre to his ſoane and his heires, 
and if either of them dye without iſſue, that the other ſhall be 


his heire ; by this deviſe either of them hath an cate taile, and no 


Fee- * 
If one ha ve land in m in # $ and 7, and have one male child 
and a and his brother hath three children, B, C, and D. and 


he deviſe his land thus; Item, I give my land in Ten to my male 
childeand his heires, and if he dye without heires of his body, that 
that the land in ſhall goto I and his heircs. um, I will my 
land in S, to (C and bis beires » and my land in T, to D and his 
beires; in this caſe, and by this deviſe, the male child of the Devi- 
ſor hach an eſtate taile in all the lands, and after his death without 
heires it ſhall remaine according to the Will; So that if one deviſe 


his land to his eldeſt ſonne and his beires, and if he dye without 


Sog. ray 


SR 


Perk. sec. 
$61.30, H. 6. 
35. 


® Trazo. Eli. 


Dyer. 13 2. 


| lanccaſe, 
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Jhal 


heires of his body, that it ſhall remain to bis youngeft ſonne and his 
heires ; — iſe, the eldeſt ſonne hath an eſtate taile, and the 
youngeſt theFee-fimple. 

If ene deviſe his land to his ſonne FF, and if he marry and have 
any iſſue male en of the body of his wife, then that iflue to 
have it; and if he have no iſſue male, then coothers in remainder ; 
by this deviſe, it ſeems hath an eſtate taile to him and the iflues 
male begotten on the body of his wife. 

If one deviſe White Acre to IS and the heirs of his body, and then 
after ſaith thus and I will that 7 D ſhall have Black Acre in the ſame 
manner that JS hath White Acre; by this deviſe I D hath an eſtate 
tail in Black Acre as I hath in White Acre. Et fie de ſimilibu * And 
if one deviſe White Acre to IS, and then ſay ; I, Black Acre to 
I S and the heires of his body; by this deviſe he hath an eſtate 
taile in both Acres. 

If one deviſe his land to his wife for yeares, the remainder to his 
younger ſonne and his heires, and if either of his two ſonnes dye 
without iſſue, gcc. that it ſhall remaine to his daughter and her 
heires, andthe younger ſonne dye in the life time of the Father, and 
after the Father dyeth; it by this deviſe the elder ſon ſhall 
havethe land in taile. | 


If one deviſe his land to his wiſe for life, and after to his ſonne, 


and if his ſonne dye without iflue, having no ſanne ¶ or having no 
male] then that it goe. to another; by this deviſe the 
ſoane hath an, Eflate taile to him and the . beires males of his 
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44d 4 Teftarien, —_—_— 
* If hnds be given to a m und woman unmarried and che heires BY 
of theirtwo bodies, or to the hmbandof 4, andwiſeof #,and rhe font 
heires of their tro bodies; by theſe Deviſes are made eſtates in 0. . 
Taile. . | 
Ifa man deviſe White acre to his three brochers, and Black acre to 
C his brother, ſo as he pay rol» to I 4, ind otherwiſethar ic ſhall re- 
main to the houſe, provided that pen 
ro the next of name and blood that are males, if ic may be; ir 
that by thisdeviſe C hath an eſtate tail in black acre, and chat if he die 
withont iſſue, it ſhallgo to thethree other brother and their heires 
males in taile one after another : and that white acre alſo is ſo entailed 
in every of their parts. For the worde] (hall remaine to the houſe ] 
ſhall be conſtrued to the moſt worthy of the Family, and the words 
t har are males] ſhall be conſtrued in the future tenſe. 
If land be deviſed to 7 S and the heires of his body, and that if , 4, 
he die, that it ſhall remain to 7 D, by this Deviſe / S hath an eſtate Fl. Cie. 
Taile, and the latter words donor qualify the former, but / D muft 1.8. * 
0 — 2 his death without heires of his body before he ſhall have te 
land. : 
If land be deviſedito 7 Sand the heirs males of his body, and if it pyeriyi. © 
3 happen that he dye without beireof his body, that ic ſhall go to H 2 
A and his heires ; by this Deviſe I S hath an eſtate to him and the 
| heires males of his body, and the ſubſequent words do not alter nor 
enlarge the eſtate. | 
If land be deviſedto 7 & and E his wife and to the heires of Coo. ye 
the body of the Survivor of them; by thisDevile the. Survivor ſhall L* 20. 
have a generalleſtate Taile. | 
"I If land be deviſed to I & and the heires heſhall have by A his ©... 
Veel. wife; by this Deviſe I 8 bath a Fee Taile, and nota Fee fimple as Lit, . 
he hath in caſe of ſueha limitation by deed. 
If land be deviſed to 7 & and to the heires of the of ſuch _ _ 
a women; by this Deviſe 7 $ hath an eſtate Taile, and begotten Ca- 
(hall be intended n by him. i 
If one deviſe land to his ſonne and his heires, and that if his ſonne 4 ff u. 
die within the age of 21 yeares or withont ifſue, that the land ſhall 35.38 tl, 
remain over: andrhe ſon dieth within age having iflue ; in this caſe Cad 
and by this Deviſe rhe ſonne hath an eſtate Taile, and { or] in this 
be taken for £ and ] _ 
Des If land bee deviſed to a man and his wife, and to one heire of con fe Lin 
theirbody, and the heire of the body of that heire ; by this Deg, La — 
vile m eſtate Taile i made in a Will 3 well a ina Deed. 
If a man deviſehis land thus, I give White acre to 4 my ſonne 1. 1 1 
and his heires, Black acre to Þ my ſonne and his heires, and Green bn. C 
acre to C my ſonne and hicheires, that if all my ſaid ſons 
die wiahout iſſue of their bodies, that then all wy ſaid lands ſhall 
? Boe 
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A Feſtament, 
to Amy wiſe and her heires; bythisDeviſe have all of 
I Taile of their land, and as — nnntorbe 

oo ma either of them of the land of eachother, 

I” If one deviſe his land thus, I give my land in Dale to 7 4, and if 
22 be die uithout iſſue male of bis body, then that it ſhall remainſover 
to I'D; by this Deviſe / S hath an eſtate Taile. - 

| If a man hathiſſue three ſonnes, anddevile his land thus, wiz. one 
g. Part to wwe of his ſonmes in Taile, and mother part to his third 
den be. ſonpein Taile, and that neither of them (hall ſell his part, but that 
Ne eicher of hem ſhall bebeireto other; in this eaſe and by chis De- 
viſe either of them hach an eſlate Taile, and if one of them dye 
withont iſſue, his part ſhall not revert to the eldeſt, but ſhall remain 

to the othet ſonne, for it ĩsan implied remainder. 
co ſuper If there be huaband and wiſe, and they have iſſue a ſonne and a 


l 26, , and the husband die, and land is deviſed to the wiſe and 
is the heices of her late huiband on her body begotten; in this caſe, 
" and by this Deviſe ihe wiſe hath only an eftace for life, the ſorme 
* — eſiate in Taile, and ſo alſo the daughter in caſc he die withorr 

* iſe, | 


443 


ws, 


alen Ifone deviſe to 7 S, that if he and bis beires of his bodybe not Pr let. 


Lin. 10. 3. paid 20l, rent yearely, he and they (ball diſtraine &c. by this De- 
* vile I $ hathan eſtate taile of this tent. Bur if the Deviſe be that 
if 7 $ be not paid 20l. yearly, he ſhall diſtraim &c. by this Deviſe 
{ $ hath only an eſtate for like, So if one deviſe a rent of 10 l. 
out of his land to be paid quarterly, and ſay not hom long the rent 
(hall continue: this is but an eſtate for life. 
If one deviſe his land thus, I give my land in Dale to 7 & for 
Mie Coo. his life, or to I / | without any more words] or ro 7 & and his 
* 6, Perk. heire, in the ſingular number; or 1 & and his children, and / $ 
#77 hath children at the time of the Deviſe; or to 7 & and his facce(- 
ſors, (I S being a naturall perſen; ) by all theſe and ſuen like De- 
* eu viſes / 5 hath only an eitate for life in the thing deviſed. * Bur if 
che Teſtator have 
%. Deviſe is made, and deviſe this land to 7 S, and doth. not ſay 


CE 


deviſed, unlefle the intent doch appeare to be otherwiſe, And if 
one deviſe land ( whereof a man is ſeiſe in Fee) to J S, paying 
1 ol. to 1 D; by; this Deviſe albeit there be no eſtate 


et 
re bel. 
©, 1 hach he Fee-fimple of the land, in reſpect of the paiment of 
2 — | the moneys Bur if the intent of the Teftator appeare to be that 


W 1 $ (hall have the land but for his life, contræz ſor there the confidera-. 


1 ration will not alter the eſtate upan 1 
lee I land be devited ch, Lon my land in Dale to I $ and his 
* e afignes, [ without more words} by this Deviſe is held;ro be given 


| Ait is 


do moe bat an eſtate ſor lie by conftruRion upon a W 


Terme of yeares in the lend whereof the 
for what time; it ſeemes that by this Deviſe the hole Terme is . 


upon 
% 


Deed. :. 


4 Teſtament, 


che contraray is affirmed, Ides quaro. 

If one deviſe thus, 1 will that 7 & ſhallhave and my land 
id Dale, and ſay not how long; by this Deviſe 7 & ſhall have the 
land for his life, * But if I deviſe that 7 S ſhall enter into my land, 
and ſay no more; by this Deviſe 7S bath no eſtate at all, butpoy- 
et to enter into the land only. .. 

If a man have a ſonne and a daughter and dieth, and lands are 
deviſed to the daughter, and the heires ſemales of the body of the 
Father;by this Deviſe the —＋ hath only an eftate for her li e; for 
there is ho ſuch perſon, for ſhe is not heire. 

If one devile his land thus, I give my land in De to 7 S for 
his life, and after to the next right heire of 7 S in the ſingular num. 
ber, and to his right heires for ever; by this deviſe I $ hathonly an 
eſlateſor life, So if one deviſe land to I 8 for life, and after to 
the next heire male of 1 S, and to the heires males of the body of 
ſuch next beire male; by this deviſe I S hath anetiatefor life only; 
but if it be thus, I give my land in Bale to I S forhis life, and af- 
ter to the heires, or to the right heites of I S; by theſe deviſes 1 $ 
. hath the Fee. ſimple ofthe land; And if ic be to I S forlife, andaf- 
ter to the heires males of I S; by chu 1 S hath an eſtate Taile. 

If one deviſe land to I S and & his wiſe, and after their deceaſe, 
[ or the remainder ] to their children; by this deviſe whether they 

have, or have not children at the ume, I S and E his wife have 
eſtates for their lives only. 0 

If one deviſe a Moity of his land to his wife for life, and the other 
Moity to his ſecond ſonne, and after by another clanſe doth deviſe ir 
all to his ſonne after the death of his —_y this Deviſe the ſonne 

hath only an eſtate for life aſtet the wives » and no more. 
By Lmplicati- If one deviſe his land to / & in Fee after the death of / B (be- 

_ ing his fonne and heire apparant ; ) by this Deviſe / B hath an eſtate 

for ife by implication, and uncill che Deviſe tale effect, the lay gives 


doth deviſe his land to / $ after the death of his wife : that by this 
Deviſe the wife hath an eſtate for life by implication. Andthere- 
fore if a man deviſe thus, I give my goods to my wiſe, and that after 
her deceaſe, my ſonne and heire ſhall have the houſe where the goods 
ate; itis held by this Deviſe that the wife hath an eſtate for life in 
the houſe by implication; for a man is bound to provide 'for his own 
wife. But if a man deviſe his land to / J after the death of 7 . 
( a ſtranger to the Devilor ; ) it ſeemes that by this Deviſe 7 hath 
— ication, and that this but ſet forth when 
the eſtate of I begin, and chat the intent of the Teſtator is 
that his heire (hall have ir untill chat time. 

If one deviſe land thus, I give my land in Dale to I, to the in- 
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ir to him by diſcent. And ſo alſo it ſeemes the law is where one ” 
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and I deviſe this land to my wife, rondring for her naturall life 401. 


| debts, anduncillkis debts be paid; by rhis Deviſerhe 


” heirs, my lund in Dale equally ; or my land in Dae tobe equally reſpect of o- 
a divided; by theſe Deviſes $ and I D-ſhalt have an , 5 
©-3. not as lomterantt; but as Tenants in co, 6 that the heire 
ted. and pot the ſervivor ſhall have his part that firſt dyeth: And yet 
io eaſe uf ſuch a limitation by Deed; ic is otherwiſe : And if one de- 


words; 1 it ſence thac by chic Bevitg they [hall take and hold as 
WPrergas, Joint-ihoants. * And yer: if che deviſe 


— 2 


Fee · ſimple, after her deceaſe to * her ſonne (who is her heir 
) by chi: Deviſe ſhe harh an eſtate for life firſt, the 
to her ſorine for his life , che remainder to the heirs of A in Fee · 
Gimple : And fo alſo is the Lay when the Deviſe is to any other 
after that manner. | 

Ifmy father be tenant foc liſe of land, the remainderto me in Fee, 


to the right heir of my father ; by this Deviſe my wife hath an eſtate 
2 the death of my Ae how ** 

If one deviſe his. land unto his Executors, untill his ſonne ſhall For yeates, 
come unto — — of age, the profits to be imployed towards the 
performance of his Will, and when he ſhall-come to that age, then 
that his ſonne and his heires (hall have it ; by this Deviſe che Exe- 
cutors ſhall have ir untill he be 21 yeares of age, and if he die before 
that time; untill the time he ſhould have 21 yeares of 
— lived ſo long; and [ſhall ] in this caſe (hall be — 
| 5 

If — deviſe his land to his Executors for the paiment of his lu. 

. — have * vs 
but a chattell and an incertaine imereſt, and they and their Executor. 
ſhall hold ic untill the debts he paid and no longer. 

If one deviſe his land to I &, and the heires males of his bod 
for the termof fifty yeares ; ir ſeemes that by this Deviſe, I S ha 
bur a-Leaſe for ſo many yeares , if the beires males of his body 
(hall ſo long continue, and that ſor want of iflne male, the terme of 
yeares ſhallend : And in this caſe, the Exeentor or Adminiſtrator, Executor. 
not the heirs males of I S ſhall have ir after his death. 

If one deviſe bis land thut. I give to I'S and I'D, and their gpl, in 


bave and hold the land, ther matters. 


vile his land to 18 and ID , anther tieires C without more 


to IS and I D, and. 
; it ſer 
He 
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446 A eta. 
that by this Deviſe IS, and J D (hall rake and bold ax Tenants in 
78 fa 1D th, Til tur 18 wdl D uy wy 2. 
to IS and I D thus, I will —— 4 
lands in Dale, and occupy them indifferently to chem in week * 2 8 
heires. 1341 11 — . n T * 
Deviſe of If one be poſſeſſed of a tenne of yeares of land, and deviſe the f. % 
* gods and ſame to his wife during all the , ard if ſhe die within the Adugetp I 
choreclv. ears, then to «Land I his two ſonnes, if they have no ifſne male; = 
- Fiſtiureſpe&t but if they ot either of chem have ĩſſue male, then that it ſhall goe to 
of the perſon the uſe of thoſe iſſues male; and ſhe die, and the two ſonves die 
that ſhall rake without iſſue born, one of their wives being privily with child of a 
bythe Deviſe. ſonne, which after his death is borne; in this caſe and by this deviſe 
this ĩſſue — chall — it — at he is _ : 
If one be poſſeſſed of a tetme of yeares, an cviſe it to ano C0.10. 46; 
Exee:0 ther andhis heires, or his heirs males; by this Deviſe the Executors r den, 112. 
Hare. ot Adminiſtrators, not the heirs of the ee (hall have it. And sea. 5; * 
| therefore , if Leſſee for years of land deviie all his intereſt therein *'F* 
to his wife if ſhe live ſo long, and after her death, if any part of 
the term be to eome deviſe the ſame to I S his ſonne and the heirs of ' 
his body ; in this caſe and by this Deviſe, the Executors and Acmi- 
niſtrators of I S, not his heires ſhall have it, at leaſt, fo long as 
he hath any heizes of his body: And yet if one poſſeſſed of a term of 
ears, deviſe it to I S, and after his death, that the heir of I S hall 
ave it; in this caſe I S ſhall have ſo many years of the term as he 
(hall live, and the heir of IS and the Executor of that heir (hall have 
the reſidue of the term. | 
If one give 10 l. to the children of IS, and at the time of the b. 14% } Þ 
Deviſe IS hath foure children, and after before the death of the Te» 
Rator he happen to have two more; in this caſe and by this Deviie, 
the twochildren he hath afterwards ſhall have no part of the 10 l. but 
thoſe foure he had before ſhall have it all. D 
If one give 101. tohis Pariſh Church, and at the time of the Will Sib. 316 
made, hee live in one Pariſh, and after he doth remove into an- 
other Pariſh, and die there; by this Deviſe the Pariſh where 
he lived before, and pot where hee dyed, (hall have this 101. 
Secondly, in If one deviſe a third part of all his goods and chatte; by this Dyer. ꝙ. 
reſped of che Deviſe,ſome ſay, doth paſſe and is given no more but a cleare third 
thing. part after debts and Legacies paid: but it ſeemes a third part of 
arte u hereby deviſed out of which the debt muſt firſt be 
pal We f * | 
If one deviſe to another all his and chatte i, or all his plate, pion. 34 
or all of any regen ; bythis Deviſe doth paſſe and is Sv 3% 
given not only all the Teltacor hath of that thing at the time of the 
making of the Will, but alſo all he hath at the time of his death; 
ax vt nl haſte ingſeio, be al har hehuh noi 
N — 


Ergee 


A — s 


2 7 | 5 Teſtament. 
* . But if one deviſe all his goods, or all his plate &e. in 
” | a place, or in the occupation of 15S; by this Deviſe none 
n 1 but what are in that . and in the occupatĩ - 
opi- If one have a tem of years of a portion of Tithes in Dale and have 
aterm of land in Dale; and he deviſe all his lands and tene 


the portion of Tuhes doth not — for it is neither land, nor tene - 
ment : but by Deviſe of all his heriditaments, perhaps i may paſſe. 
Sed Quere. | 
F one deviſe to I S all his goods and chattels; by this deviſe doth 
: = and is given all his eſtate active and paſſive, (excepa land of in- 
eritance and free · hold eſtatet, and ſuch things as depend thereup- 
Lin, om, ) as Leaſes for yeatr, Wardſhips by Tenure is Capie, or by 
Knights Service, gold, ſilver, plate, houſhold-uffe, cattell, corn, 
debts, and the like; and if one deviſe to 18 all his goods, or all 
2 „ by either of theſe is deviſed as much as by both of 
them. 

If one deviſe to IS althis moveables ; by this Deviſe doth paſſe 
all his perſdnall goods, both quick and dead, which either move 
| themſelves, . the like; or may be moved by ano 
„ee ther, as plate, houſholdeRuffe;corn in the — and barnes, or in 
. the ſheaſe &c. * alſo all Bonds and Eſpecialties ; and by a Deviſe of 
Immovables doth paſſe Leaſes, Rents, gtaſſe and the like: but not 
any of thoſe things that doe paſſe by the Deviſe of moveables; but 
. debe will not paſſe by either of theſe Deviſes. 

%s. If one deviſe to another all his houſhold- ſtuffe; hereby dork 
— his plate, coaches, tables, ſtoolet, formes, beds, veſſels of wood, 


rafle, pewter , earth, and the like; bat not his apparrell, books, 


weapons, tooles for Arrificers,catrell, viRuals, corn, plow-geere and 
bye 5s. the like; by a Deviſe of all utenſils, ir is agreed that plate and jewels 
16, | doe not paſſe. 
nid, 302, If a man deviſe to S one of his horſes, ora horſe ; by this Deviſe 
I'S ſhall have the ele ⁊ĩion, if there be mote then one, which horſe 
he will have : but if the deviſe be thus, I will that my Execuior ſhall 
4 deliver to I S one of my horſes ; in this caſe, the Executor hath the 
election, and he may deliver which of them he will. 
wand. 94, If one deviſe thus, I give to I 8 mycorngrowing in ſuch a ground 
this next year; or the lambs of my flock this next yeat; by theſe 
Deviſes the Legatee ſhall have no more but what doth grop that 


theſe caſes ſo much muſt be paid how ſoever. 


— by this Deviſe the whole terme is deviſed, and I S the Deviſee ſhall 
have the whole terme if he live ſo long and yet IS ſhall not have 


ments in Da/e, and all his eſtate therein to 7 S; by this Deviſe the 


year: But if he deviſe ſo many quarters of corn, or ſo many lambs; in. 
Da.. 4c. If one have a Leaſe for yeares of land, and deviſe it to S for life x - 


a2. 


447 


Election. * 


Thirdiy in re æ· 
ſpect of the .. 
ure... 


oſtare for life by this Deviſe; and ©4l@ it cemes the Law is up- 
ed Grant by — this manner: And if a 1 hs 4 
terme of years of land deviſe his term, or his Leaſe, ot the lan 

ſelfe by a Deviſe, in either of theſe rermes the whole ttme doth 


Iſa men be Een ce 1 
his wife for her lug, if ſhe livs ſolei the remaindet to IS; hee + 
magry,chen that (be Mal have one of II. reſt of che term, Ng 
[and then addeth theſe wards, ] and alfa, I wiltthes (he ſþall have <tc. 
20 l. a year out of my other lands; in this caſe and by this mk, 
— Aunuity ſhall continue during the term. Sed Qusre, for 
the Judges were divided in this poipt · | 
It a Legacie be given, and no time is ſet for the paiment or dos p 
ing of it, if it be ſimple, it muſt be paid and — tly; if it he Sviab.z54. 
conditionall,znd upon 8 condition precedent, it mult he paid or done 
the time che condition is fixſt extant: and if cher be a time ſer for 
the paiment or doing of it, it muſt 2 paid or done at che time ap- 
pointed. See more in Expoſition of Deeds, Numb, 15. 
Deviſe of Dexiſe of Lends to Executor to fell, to pay dehts, Legacies cc. are Ses. lige 
Funds to Exe- ſame of them after one manger, and ſome after znother; 'for ſome- 117. 175 
times the Deviſe is thus, I org,or that A Z and 1517.1, 


. Decd, 


curors or g= . 
then to ſell C my Executor ; and lowerimes the Deviſe 15 Dyer up 
— thus, Leive wy land co my Exeeutors to be ſold, gr ia. the end that 307,108, 
#11 ſellor d. they fhall Gll ic; in pun pe the xeeutors have only an ay- — 

f 5 And therfote in that caſe the lan 1 diſcend Liu. Broo, 


ther ewile dif. Sec. zyt. 


= — — fits of the — untill ic e be never — Balloves 
enancwnat have the ts of it; and in this caſe, they may ſell it when t 

* will, if hoy be not haſtned therunto by _ of Court, and = = 
good, ot not. they doe (ell, they mult all joyne in the ſale by the Common-Law, 

8 or otherwiſe the ſale had not been good; and therefore if one or more 
of them had dyed before the ſale, they that had ſurviyed or their 

Executos could never have fold it by this authority; fo likewiſe if 

any of the Executors had refuſed the charge of the Will, the land 

could not have been ſold by the reſt , unlefle the words of the Will 

had been , that his Executors or ſome of them ſhould ſell it; for 

in that caſe, ſome of chem even by the Common-Law it ſelſe might 

have fold, and new alſo by the Statute of 21 H. 8. cap. 4. ſome of 

them may ſell it without the reſt; as if one give his land to A for 

life, and that aſtex his deceaſe it ſhall be ſold by his Executors, and 

make foure Executars , and one of them die during the life of , 

and then ¶ dyeth; in this caſe, the other three Executor: may 

ſell: So if one give his land in Taile, and that if the Donee die with- 

out iſſue, that the lands hall be fold by his ſonnes-in-law ; and he 
have then five ſones-in-law, and one of them die in the life time 


of 


poſe them: ho in the interimto the heix of che Deviſor, and he ſhall have the pro- Kein, 


þ 
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$ 
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152, 


Trin. 3. Car. 
KR, 


the other foure may ſell che land, and the fale made thereof is 


—_ 


5 


of the Done And after the Doves 'dievvichouridiue; in chi caſe; | 


good i And yet if the words ofthe Will be, That it ſhall be ſold by 
 R and” C his Executors, or bis mne inslay ; in this caſe, if 
one of them die, it cannot be ſold by the reſt: but in the laſt caſe be» 
fore, where the Deviſe is, I give my land to my Ettcutots to be 
fold gcc. the Executors have an intereſt in the land, and an anthori- 
ty about the land alſo, and therefore in this caſe, the diſcent is pre- 
vented, and the Executors ſhall keep it till the ſale, neither will any 
diſſeiſin fine, recovery, or Feoffment by the heir prejudice their 
intereſt, but that they may fell ic when they will, but they muſt ſell 
in time convenient, or otherwiſe the heir may enter and put them 
out by a condition in Law, that is annexed to the intereft, or per- 
— the heit may tender to them the worth of the land, and if they 
re 

ſee 


ſe to accept it, he may enter upon them and out them: and it 

mes in this caſe, the meane proſits untill the ſale is no Aſſetm, but Aﬀers; 
the monty made upon the ſale ſhall be Aſſets in their hand: and in 
this caſe, albeit one or more of the Executors die or refuſe, yet the 
reſt may ſell ir, even by the Common-Law it ſelſe, and ſo alſo by 
conftruRion upon the ſame Statute, for ihe eſtate ſurviveth. But ir 
ſeemes they not may fell to him that doth refuſe neither may they in 
either caſe transferre their power to ſell to any other, nor keep the 
land themſelyes and pay ſo much of their own money as the land is 
worth, | 

If one deviſeth by his Will, that his land (ball he ſold co pay his 
debts, and ſay not by whom; in this caſe it ſhall be fold by his 
Executors: and if one deviſe all his Iandexcepe one Acre which he 
doth appoint to pay his debes ; by this Deviſe his Executors ot 
the ſurvivor of may fell it: but if one ſay by his Will that 
J & fhall have tam gubernatiovem pucrorum mer quam the dil- 
pofing letting and ſerting of my lands; by this Deviſe I S bath: 
not power given to him to fell the land. | 

If one deviſe that his land (hall be fold after the death of his 
wife by his Executors with the aſſent of / S, and make his wife and 
a ſtranger his Execu:ors and die, and after / & die; in this caſe, 
the land cannot be ſold, for the authority is determined. 

If one deviſe that his Kzecucors ſhall ſell the land, and wich 
the money comming or made of it, ſhall pay, ſuch and ſach Legacies 
or ſums of money, in particular to ſuch and ſuch perſons by name; 
— is not a Legacie — — a Suit lyeth in a Court Chriſtian, but 

this, every one that is to have portion may have acco ainſt 
the —— aſter the ſale. 15 , w * 

It one give lands to another to give them againeco the children 
of the. Teſtator, ot to dupe them at the Wi of the Devilges to 
ſorne af rhe children of the D in thele caſes, 3 

| 86 


— 
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ie 
one give lande to others, to the intent thut with che profics thereuf | 
they ſhall educate childreo, or pay ſuch ſura2 of money, or the &c. 

in this caſe, the Deviſees accordingly-, or they may bee 


And in all caſes of Deviſcs 'of lands to Executors to fell, it is Coe. fupe 


wiſdome to make it cercaine :5.e, that che Executors or the ſurvi- ">" 

vor of them, or ſuch or ſo many of them as take. upon them the 

— of the Will (if his meaning be fo) ſhall fell it : And it is 

rio give an Authority, then an eftate, unleſſe his meaning be 

that — ſhall take the profirs of the land notill the ſale; and if 

he doe fo, then it is neceſſary that he appoint that the meane pro- 

fits = the ſale ſhall be Aſlets in their hands; for otherwiſe it ſhall 

| not . 

ie Pele up" The ſame words that in a Deed will make a condition, and ber 310 
* encenditioas che thing granted thereby to be conditional), will make a conditi- fn, Jie 
and what on in a Will, and the thing given thereby to be conditional: And 335. 80e 


 wordsina Wil therefore theſe words, Provided on condition, So that, If, and the like ,' 
| A — will make a condition in a Will: So that if one deviſe land to /S 
| Tenſecf a cn. on condition, or J tb, or If, or provided that he doe bring up his 
* dition, and eldeſt ſoune , or pay his wiſe 201. a yeare for herlife, or the like; 
what not, by theſe Deviſes, the eſtate is made conditionall: Allo other words 
that being uſed in a Deed will not make 8 condition, yet being 
uſed in a Will make a condition, and the eſtate made by the De- 
viſe to be cenditionall: Aud therefore, if a man deviſe his land to 
his Execncors to be fold ; or deviſe his land to them, or others to 
y 20 l. to JS. or paying 201.to 7 S; in theſe caſcs and by theſe 


muſt diſpole it accordingly, and cannot give it ts adh other : And if ci. 


iſes, the eſtates are ma 


de conditionall: and of theſe conditions 


zegularly the beire, and not a ſtranger ſhall take advantage. So as 
if one deviſe land to another, and his heirs, provided that he pay 101. 
to I S, otherwiſe that the land ſhall remaine to I D, and his heires; 
in this caſe, if the Deviſee doe not pay the money, I D ſhall not 
take ad of it, nor have the land according to the Deviſe, 
but the heir of the Deviſor ſhall enter and have the land and put out 
the Deviſce.. And if one deviſe his land to I F for life, on conditi- 
on to pay 20 l. to I D, and afterto I D inTaile; in this cafe, if 
I doe not pay the 201, it ſeemes the heire ſhall enter and held 
— 2 2 of 7 5, and that 7 D hall not have it 

And in caſes of Deviſes of goods or chattels , ether words will 
to JS 161. when he fhallbe married; and {-whiles] as , _— to 
1:8 ze l. whiles. be ſhell abide wich my childtem, which is as 
much as if he abide with my children; ied} 48, Igive him 
29% wich ſhelf marry my daughter; end 


— —ͤ - 


* 
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* 
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make a Deviſe conditionall in divers caſey, as Chen] as, I give to 


-—_ the.:] 


my 
. 
*. 


A:\Teftament, | 
ſolute, as ay ſafive being dead , I ive to 7 $ l. Add of all 
— ly, the Executor and uo other (hall take ad- 
vantage . But if the condition bee ſuch, for the matter and ſub · 
ſtance of it. 83s ĩmpoſſible, unlafall, ot the like; — — — 
words may not make a condition, nor the thing deviſed conditio 
par — whole ſentence vod. Whereof read 
Swans, » h$+0 E804 Fo at 

If oe deviſe his fund oo his 
kwple , this Deviſe is void; yet 
Deviſor be privily with child of a ſonne which is born after his 
_ how is the Deviſe become geod , for now ſhee is not heir to 

If a woman that hath a busband, deviſe her land by Will during 
the Coverture, and after her husbands death when ſhe is ſole, ſhe do 
publiſh and approve it; in this caſe and by this meanes the Deviſe 
is become good : but if ſhe make and publiſh it during the Cover- 
ture, and after ber husband die and he become ſole, this accident 
without any more will not make the deviſe good; the ſame Lay is 
of the Deviſe of good and chattels. 

If an Infant within age deviſe his lands or goods and publiſh his 
Will, aud after he comes to bee of full age, he doth publiſh and 
approve it againe; in this caſe and by this meanes, the Deviſe is be · 
come good: but if the Infant live to be of full age, and doe not 
public and approve it, contra. 

If a Legacy of goods or chattel be given on conditionjro a man 
uncapable, and before the condicion is extant, he doth become ca- 
pable ; in this caſe and by this meanes, the Deviſe is become good. 
See before, at Numb. 6. more of this matter. 

A Deviſe that hath a good beginning, is ſometimes ayoided and 
overthrown by ſubſequent matter in the ſame Will, and ſometimes ; 
by ſubſequent matter in another Will, and ſometimes by ſome o- 
ther accident ex peſ facto. For if a man make a ſubſequent or lattet 
Deviſe, either in the ſame or in another Will, ſocontrary and re- 
pugnant to the former, that both cannot fland together, this doth 
overthrow the former : And therefore, if « man doe give White 
Acre to I & in Fee, or his whice horſe to IS, and after by the ſame 
or another Will, doth give White Acre to 7 D in Fee, or his white 
horſe to I D; theſe latter Deviſes doe overthrow the former, cam 
dus inter ſe pugnantia nur in teftaments, nhiman ratum of : 
And as a latter Willdothoverthrow the former, fo the litter part of 
a — — — the fame Will : But if 
the Devi as may ſta — — and are not 
— — — another, there the 
latter hall not overthrow the former, but both ſhall be received: 


ke before, And therefore , if one deviſe bis land to I S, and his he ires, and 


Gg2 after 


- 


ter and heir apparant in Fee - 11. Where a 
if in this caſe, the wife of the Deriſe void 


477 4 Teſtdhient. 
after by the ſame Will deviſe a Rent our of the ane land to-7 D 
and his heices, or -> contre, So if one deviſe-Whire acre to / for 
life, and afterwards give the fame acre to Bin Fee ; in this caſe rhe 
* ſot his liſe, add the other may hade the Fees fimple 
' 13 (1002 Aa: yea 0; 


cerwai ' | 193 of 121 
— If one deviſe his lavd to his ſonne and heite in Fer-fimple : or 
of the eftate deviſe it to a — for yeares, the ternainder to his ſonne and heite 
deviſed in Fee · ſimple, and the heire after the death ofthe Deviſor doth (as 

2 waive the eſtate given him by the Deviſe, and elaune the 
the land by diſcent; in this caſe and by this meanes the Deviſe is 
become void. - Bur if the Deviſe be to the ſonne and heire in Taile, 
the remainder to a ſtranger, there he cannot waive the Deviſe and 
take ĩt in any other manner. And fo ifa man have only two daugh - 
ters, ( who are his heire) and he devile his land to them; or have 
Gavelkind land, and deviſe it to all his ſonnes: they may not waive 
theſe Deviſes and take by di cent, for by Deviſe they ſhalltake as 
jointenants, who atherwiſe by diſcent (hall take as Parcinerse - 

If one deviſe his land to another in Fee fimple, Fee taile, for life, 
or yeares, and the Deviſee after the death of the Teſtator doth re- pg 
ſuſe and waive the eſtate deviſed to him; in thiscaſe and by this 
meanes the Deviſe is become void. And it ſeemes a verball wai- 
ver is ſufficient in this caſe. So if one give goods or chartels to ano» 
cher, and the Devilce cefule ĩt; by this meanes the Deviſe is become 
veid, and any waiver or refuſall will ſuffice in this caſe; ſor a man 
—ʒ not bee compelled Nolen- volen : to take à thing deviſed to 

im 

If a woman ſole deviſcher lands or goods by Will, and after take ph. ;4« 
a huband and die _y the Coverture ; by. this meanes the De- 
viſe is become void. yet if ſhe ſurvive her husband, and die un- 
married, now is the Deviſe become good againe, 

Ik one deviſe his landio / Sand his heires, and afterwards / C 
die — Teftator ; by this meanes the Deviſe is become voyd. 
And in this caſe no verball declaration of the Teſtator, that the heires 
of 7 & ſhall have it will help; for albeit a Deviſe of land in vytiting 
may be cevoked by a.verball ſublequent declaration, or by — | 
creffing or controlling that Deviſe, yet a Deviſe — ⏑ by 
that meanes cannot be made by any ſuch verball declaration 
ſubſequent to the ſame Countermaund.. So if one give any 

ar chattels to 7 S, and he die before the Teſtator; in this cale and 

this meapes the Deviſe is become void, and the Executor of 1 

| have it. And yetifa Deviſe be of land to 4 for life, the 

minder to B in Taile, and «4 die before the Teſtator; it ſeems 
th ile af the, remainder doth continue good notwirhiianding, 


And if one deviſe landor goods 10 the wiſeof / F. and after». 
yards her husband dieth, and the marry with apother map, mbches 
, e 


— — 


$*inb, 357. 
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to ſachperſons 


ſtator. | 
fore hemarry her; in this eaſe and by this nennes the Legacy 


. - If@ manimakea Will and give 


uſhall be occupiers of White Acre at the death of A; 
this Deviſe albeit in his beginring ĩt be good, yet if the Deviſor die 
before , it ſeemes nom tobecome void; for he that will take by 
way of Executory deviſe, muſt take as an immediate purchaſor , 
and be capeble and knoyne at che time of the death of the Te- 


IF Igveto 14 z0l if be marry wy daughter and ſhe pete. 
$be- 


come void. | 
If I give a debt owing to me to Z S, and afterwards I receive 
2 the deviſe ĩt become void, 


| Legacics , one of more 
his Executor of Excentors, and he, or they after his death all refuſe 
rotakenpon them the Adminiſtration: yer in thiscaſe the Legacies 
remaine good, and are not become void: Andin thiscaſe the courſe 
is rogram the Adminiſtration of the goods tohim to whom ir doth 
belong, and to annex the Will to the Adminiſtration, and then the 
_ is to performe the Will as che Executor ought 


It is held alſo that a Legacy of goods or chattels become 
voidby the injurious dealing of the Legatee againſt — 
ter the Legacy given: whereof read Swinh, part. 7. Sect. 22. 
And when the thing deviſed is dead, or ſpoiled: hom ſoever by 
this meanes the Deviſe in not become void, yet it looſeth his effect. 
and is as if it were void See morefapre at Man. j. 
In all theſe caſes when the diſpoſition ot the Legacy is pure, and 13. Where a. 


no time is ſer for the performing of it; or there is a ſet time for Ley | 
the doing of it, andi the: LegareSdie before che time: and where the Sener ven 


diſpofition of the Legacy is conditional, and a timeſer for the do - the Legaree 
ing of it, if the live till that time, or the condition be per- doch die, be 
founed; in all thee caſes the Executor or Adminiftraror ot the ſore he dom 
Legatee ſhall have the and the ſame remedyto recover it that pere ud And. 
the Legatee himnſelſe had. Bur if the Legatee die before the con- 3 | 
dit ion be performed, comre ; And yet if inthateaſe the Teftarors 
mind (hall tobe that the Executor or Adminiſtrator of che 
have it : ot the condition be to be by ano- 


| o 
Executor of 'Admanitiracc — tor Heede, 
1 p | 83 W 
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# $ to bepaidwithin —— the Teftator, and 2c... 
the Legatee die before the 4 expired; i 
3 eee 4 yeares expired 

Legacy 


— and I will that ic 2 age — 
yeares, and he die beſote he came to the age of 21 yeares; in this 
— — >. So it one give to / $ — 
2 oh hen he (hall be matried and mage; in this 

caſe his Execucoc ſhallnor harr it. But if — > mg giye to 

W $ 20l. cowards his marriage, and he dye unmatried, 2 


the Executot ſhall have and recover the 0 Soifonedo give 
to # $ 20]. whenthe Executorof the — — 
caſe if # $ die before the — 


of & ſhall not have the 
to 7 $, and 7:5 die before 
firator of 7 5 — 
Whenany chactellreall or 
2% Where an Will, the Executcr hathan 
þ ena Devizes Dy — — 27" 
i entry, ox ſei Or 
| Jedi declaration his election is to be made. And if the Executor 122 Fol 
ker yan orwns. —— ) andacver 71. 575+ 
he will have ix, (as moſt Exceutors ule 
1 oo 1 aid reix,andehe Lay hall Adudgeic in him 
25 2 a3 Exccutor and not av any words or 
| have jr inthe 1 ———— be ſhull be in au Le- 
: —— gatec «b initio ; And yet if once he dee any ſuch act as is proper to 
an Executor, this is a diſagreement to the ab vxotio ; and af- 


SY LO 


— Per] 
£ ter that ic. ſees he can rake 28 Legarce,but malt take a3 Execu- 
_—_—_— tor, And if ene Execatorof many to whom a terme of y — 
Bede. land is devi rhe ne alone, and the reſt incermeddle not — 
with the thereof, albeix be take no. eclarmticn , it is ſaid 4 
this is a good ——— — > 1 But bub 
= giver to the uiſe of I 4, and / $ be made I's 
— >a ers generally, and aſter makes his Teſtament * 
— ſpenkes of this tende; — TIT 


ſugars — neither (hall the terte be ſu deemed. ia 
him but a Executor. But in cheit eaſes chis nit dchondo, char 
howſoever the Execmor tuch power to take as Executor oe a5 Lege- 

| peeyndice Credicors in their 
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. devited ro him vinhom che | 


: deviſed in his own hands ; or if there be a a 
authority ro take ĩt im ſeiſe; or ĩt bea Legacy to good 
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If « man deviſe that afiet his Debus and Legacies paid, hu wife 
| hall have all che refidue of his — — 


and chacrels to diſtrſdute for 
his Satle &c- and make his wife his :Exeemor ; in this eaſe it is faid 
ſhe hach no election, burſhe muſt rake as Execuror, and cannot take 
. * 

When Deviſe of goods or chattels is well made, the aſſent of 
the Executor is neceſſary tothe perfection thereof, for umill then 
2 tee may not have or meddle with the thing deviſed. And 

is A 


niſtrator, that 2 


ſhall have the thi hed unte bim. 
And it is either „i. e. when the Executot ot Adminiftra- 
tot doth by words agree to the Deviſe. Or implied, 4. 6. 
when the Executor doth not by words but by ſforne overt act declare 
his aſſent that the L (hall have the thing deviſed unto him. 
This theExecutoror. Adminiſtrator is not beed- 
fall in thecaſe of Devile of land; for if a man be ſeiſed of land 
in Fee · funple, and deviſeth co another in Fee · fimple , Fee- 
taile, for tenne of life , ot yeates ; in theſe caſes the Deviſet 
may enter into the land deviſed without any teave of the Ex- 
ecutor or Adminiſtrator : and in truth in theſe caſes the Free · 
hold or eſtate is faid to be in the Deviſee before his entty : and there. 
fore if the heite enter firſt, the Deviſee may entet upon him, and 
put him ont, Aud in taſe where land is deviſed by the cuſtome 
of a place, if the heire entet firſt and 
viſee may have a writ of Ex gra 
and this weir iv intident to that catteme. + But ifaDeviſeeenmcer firſt 


ivto the land deviſed unto him, and then the heite of the Deviſor 


enter upon hith, then the Deviſte may take his remedy at the Cotn- 
mon law 2s in other caſes. And with theſe thing che Ordivaty , 
Bxecutut, ot Adtniniſtrator ĩs not to ĩmermeddle. But regularly a 
deviſee cannot norma not ha ve ot take apy chattel real or 
igrecment ot delivery of the Executor 
or Adrainificater, - Aud by chiufſent if the Devilebe good (for 
ockerwiſp an aſſent will aut make ic good) the Devite is a 
execmed. 1. And yer if the have che un 


ging tim 
and -uſes; ot the ching given be le 
—————— 5 


iſh on the 


is defined to be che agrement of an Exccutor or Adtni- - 


keep che Devieeour, the De 
again hien for his relief: 


claub in the Will 


opoy all the debrs; . 


1 Aſſent 


Neid. 


16. Where an 


Aſſent is ne- 
ceſſaty, ot not. 
And where a 


hat ſhall be 
ſaid a ſufficiens © 
Aſlent to exe. 
cute a Legacy, 
or not. 


- 
- 
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1 ufhcient ; ot if he die inte ſtate, the aſſent of the Adminiſtrator 
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Eng lei there be bur eve and be be dead, eagenge is executor 


is 
de bonit naw adoniniſtraris of the firſt Teftator is ſufficient ; or the 
Legacee — in this caſe where the Executor dieth ipteſtate, or 
where he doth reſuſe to take upon him the Adminiftration, may take 
Adminitration himſelfe , and by publique declaration aſſent to his 
own Legacy. And if aman be Executor and Legatee both, he may 
aſſent to, and take the Legacy, and yet waive the E xecutorſhip, 
and this aſſent ĩs good. therefoce if the Legatet᷑ ef a term of 
ears be made Exceutot, and he enter and claim and occupy the land 5d. 
by force of the Deviſe, and dye before Probate of the Will: te 
Executor of the ee, and not the Ordinary thall have this 
term ;and,yet ir ſeems the Executor may not do this in prejudice of a 
Creditor to hinder him of his debt. 
Any agreement in word or deed will ſuffice co make au aſſent and co vt. 
execute aDeviſe, Let Executots take heed there tote; for if an Ex- 
ecutor do but agree that the Legatee of a term of years of land ſhall 
take-the profirs thereof, and that but for a time only; or ſay to the 
Legatee, God ſend you joy of it : or I intend you (hall have it c- 
cording to the Deviſe, or the like; this is a aflent to execute 
7 And if the Executor agree that the Legatee anda ſtran- 
ger ſhall take the profits of the land, or the thing deviſed ; 
13 isa goodaflent, And it ſeemes that whatſoever verball agree - . f 
ment will amount to an Atturnment, may make an aſſent to a Le- ment. 
703. If cherefore the Executor agree to the Legacy upon certain 
ermes andconditions ; this.is ag reed to be a good and abſoluce aſ- c.. 15 48. 
ſent tothe Legacy. Elis 1 
If aterme of years be given to the wife of the Teftator, daring ©** ** 
the minority ofhis eldeR — to the intent that ſhe with the pro— i 
firs thereof ſhall breed up his children, the remainder of the | 
term to the ſame eldeſt ſonne, and ſhe is made Exeeutrix, and (ſhe 
enter generally, but doth alyaics breed the children of the Teſta- 
tor; inthis caſe it ſeems that this education of the children ſhall be 
taken for an aſſent againſt her to veſt the eſtate in the eldeſt ſonne. 
And if a man poſſeſſed of a term of years give it to his wiſe, if ſhe r 514 
live ſo long, and after her deceaſe the remainder of years to / 4, and Perk sea. 
make his wife Executrix, and ſhe enter claiming to have it obly for: 
het life , the remaindet to I & according to the Deviſe; in this 
caſe this is a good aſſent for the execution of the remnant of the 
term in I 4. Aud if a tenn be deviſed to & ſor lie, theremain- 
det to B, and the Executor aſſent to the Deviſe of A4; in this caſe ©2* 59% | 
this is a aſſent to the deviſe of B, and ſhuall execute the fame per. cl. 
zlſo w the Executor have aſſets or not. So if a man poſſeſſed 57 
of atermef 20 yeares, devile it dne for 10 yeares, and after to ano- 
ther for the remnant of the term ; ot if che Deviſe be to one for ſo 
: many 


. * | 4 | "<> | I | 
mandy years of the term as he ſhall live, and after to 
reſt of the time: in all theſe caſes an aſſent to the firſt | 
my ro the =” er And fo alſo ir 1 9 
H. 6.30, perſonall w occupation thereof is firſt deviſed to one, * aA 
e , andthenthethingtoanother, And if one that bath a term of years bh 
- 543. Co. j. give it to his wife for her liſe, the remainder to his ſonne, and make 
55.10.47-" her Executrix : and ſhe enter claiming by force of the Deviſe, and 
not as Executrix ; in this caſe this is a good aſſent to execute the 
Deviſe to him in remainder. 
peck. sea. It one be poſſeſſed of a term of yearsof land, and be deviſe it to 
Fer due one of his Executortalone for part of the time, and the remainder 
6. of the time after to a ſtranger: and that Executor alone albeir he 
enter generally doth occnpy the land himſelf, and the other Execu- 
tors do not intermeddle therewith ; in this caſe ic ſeemes this is a 
good aſſent to execute the Legacy to him in remainder for the reſt 
of the terme. And yet if one give goods to one of his Executors 
for life, and after to a ſtranger for lite, and this Executor alone 
the goods into his own hands, and occupy them alone all bis life time; 
it ſeems this occupation withont ſome aſſent, will not execure the 
gift in the ſecond Legatee, 
Wen e poſſeſſed of a Leaſe for yeares, deviſeit to his Execators, 
- $44.\Coo.s, and deviſe a rent out of it to I S, and the Executors pay the rent; 
96 Plow. this is a good aſſent to the whole Legacy. But if he deviſea rent. 
* 522, ** or Common out of it for certaine years to / S, and aſter deviſe the 
term to / D: and the Executor doth agree that J & ſhall put in 
his cattell, or doch 7 the rent to I & ( which is a good aſſent 
to the Legacy of IS; fl is is no aſſent nor execution of the Legacy, 
of I D; And yet perhaps if he deviſe a rent at firſt ro / D for part 
: of the term, and another rent to / & for the reſidae of the terme 
afterwards ; in this caſe it ſeems that an aſſent to che firſt isnor ſaf- 
ficient to perſect the Deviſe of the ſecond Legatee. And yer if a 
Termor deviſe the occupation or profits of his land to / & for 10 
yeares of his Terme, and after deviſe the land ic ſelfto 7 D forthe 
reſt of the term ; in this caſe if the Executot aſſent to the Legacy 
; - oy to, and execution of the Legacy 
x of / D. 2 4 
G0. 10.5: If one poſſeſſed of a term deviſe it to I S for liſe the remainderco- 
. , and make 7 S his Executor, and 7 & take a releaſe from I 
of all his right to the land; this is an implicice aſſent to the Legacy 
of I W. 
4 If a mandeviſe the occupation ofa book or any other chattell per- 
be forall ro 7, or that / $ p 
| Jo. thing during his lite, and that after his deceale it ſhall goe to / D 
for ever, and the Executor deliver the thing to { & ; it ſeemes this 
bu,ʒj the Legacy 19.20 feaand Deviſee / @Þx and 
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therefore uſter the death of 7 
aceording to de Rer. 

If lands, or any rent, or other profi to be taken ont of lands, be 
deviſed to a man in l Fee · tail, for liſe, or years; in theſe 
caſes the Deviſcemay enter into, and have and take the thing deviſed 
without the leave ot agreement of the E xecator ot Adminiſtratot: 
and ſo he may whether there be any Bxetutor made or not, and he- 
therthe Will be proved or not, for the O and the Executet 
baye nothing to doe with theſe things. And if the Deviſee in any ſach 
etſe be diſturbed in the having or taking of ſuch thing, he may have 

the ſame remedy as men have in other caſes, And where the land 

in deviſed by caſtorne,if the heire enter before the Deviſee, the Devi- 
ſee may be relievedby a Writ called Ex gravi Querel« ; but if the 

Deviſee enter ſitſt, and then the beire entet upon him, the Deviſee 

may have his remedy at the Common · la. 

If lands ate given thus, I will that my exetutors ſhall ſell my 
land, and with the mony made thereof ſhall pay zol. to my daughtet 
A, and i ol. to my daughter #; in this caſe and for this gift 4 
and B may either ſue the executors in a Court of equity, or 
— an action of Accompt againſt them in a Court of Common 

If Leſſes for years deviſe his term to cxctutors for liſe, the re- 
mainder over to 1 5 for the reft of the term: and the executor 
entreth and doth aſſent to the L and dye, and the executor of 
the exccutor doch take the profits of che land; and keep out the ſe- 
cond Legarce ; in this caſe it ſtemes he may. have an Accompt a» 
inft the execmcor of the executor for the profits of the land, Bur 
ane deviſe his land to his ſonne and his heires ( except 20). a yeare 
for ſeven yeares.to be imployed as ſolloweth ) and doth appoint his 
ſorme ( being his executor alto ) to pay that ey to his daughters 
for portions; in this caſe the ers may bot have an 
x the Common» law , but they may ſue the executors in the Spiri · 
tnall Court or in a Court of equity, and if the exeeucor be dead, they 
ſue his executor. | | 
fore deviſe a rent out of his land, and do charge the land with 
a diſtreſſe : the Deviſee may make uſe of that remedy and diſttain 
for che tem: but unleſſe power be given him by the Will co diftrain, 
he ney pot diſtrainfor it. | 
If one be ofa reti of yeatsof land, and de viſe ĩt to hithwite 
| ro theend that ſhe with the thereofſhal breed up his children 
in th caſe this is no to them, und mbereſdre it ſeem<s they 
have no medy but i ot ſeunt ther Cont of equity a 
inſt ber ii he refuſe cod in, - 
- And igcaſtrof Deviſes of go, andrhatiab, 20 L. eaſe for years, 
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thing deviſed before he hare the Aſſent of the Exeentor bt Admi- 
niſttator thereunto : And therefore, if in theſe caſes the Executor or 
Adminjfiracor refuſe to agree to, performe,atid deliver the Legacy, 
the way ſnebim in the Spirituall Court, gr in ſome Court 
of Equity tocompell him therennto : But s — 1 may not ſue 
— — Courts of Common-Law , neither may 
hee ſue the Executot — — — the 1 Court ſot the 
acy untill the Will be proved: may by Suit there compell 
— — ptove the Will or to refuſe the Adminiftration : And intheſe 
Courts and by theſe meanes, the Deviſee may recover his L 
againſt an Execucor or Adminiſtrator, if he have Aſſets to pay the 
debts of the Tefiator ; for otherwiſe a Legacy is not teeoverable at 
all; but in caſe where the Executor or Adminiftrator hath once 
agreed to the Legacy,ſoas it is executed, it is then ſo veſted in the Le- 
gatce, and he hath ſuch s propercy therein, that he may enter into, 
gs ſeiſe and take the thiag deviſed as his own, and if any man keep 
or take it from him, he may ha ve relicfe us in other caſes, . 
If another — in ond — 2 
doth fue for; this may bee cryed in the E ieaſl Court, 
If a debe, sbligation, or any ſuch like thing in action be deviſed 
to another, the Deviſee hath no meanes to recover it, but by a Suit 
in the Spiricuall Coutt, or in ſome Coutt of Equity, to compell 
the Executor to ſue for it himſcife, or to — a Lettet 
of to ſue for ir in the Executors name ; for the Legatet 
canner ſue for it in his own name, unlefſe he be made Etecuror as 
to that debt c. ( which is the beſt courſe in theſe eaſes: ) ang yer 
if the Legacee have the Bond or Efpecialty in his hands, he may de- 
liver it up or cancell ic. | 
Ha mandeviſe a term of years of land to JS, and makeano-" 
ther his Executor , and the Executor having enough befides to pa 
the debes doth fell this term; in this caſe, albeircheſale be good, 
and / have noremedy nor meanes to recover the term, yer hemay 
fue the Executor for it, and recover the worth of it in damages in 
Court of Equity. 44 
And now having done wich the ſird pare of a Teſtament; wiz, a 
Deviſe; we come to that which doth concern the ſecond part; viz, an 
Executor. 
Any perſon that may make a Teſtament , and deve hi goods 
— 2 And a worm that füth a 
hudband, as tothe goods and chatteis (hee hath as Executtix to ano. 
ther, nad as to ber own-goods and things in action, viz. debrs due 
unco her upon Obl:gations, and es made to het alone he- 
fore, or aſcer her marriage, may mate an Executor. And he that 


Execucors at his fie. And he may if be pill make ons 


nancy make an Executor my make eicher one, two rats by 1 
his 
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A reſtamem. Car 
his Executor for one yeare, another man his Executor for another 
yeare; or one man his Executor untill fach a time, and then ano- 
ther his Executor; As one may make A and B his Executors, and 
that B ſhall not meddle during the life of A. And a man may 
make one man Executor for one part of his eſtate, and another man 
his Executor for the other pare of his eſtate; or one may make one 
man Executor as to part of his eſtate, and die inteſtate, as to the 
refidue of his eſtate: Alſo a man may appoint one to be his Exe- 
Cutor, if he will accept ic, and if he refuſo that, another ſhall be bis 
Executor. And lafily, a man may make another his Executor 
upon condition, viz. ſo as he give Bond to ſuch and ſuch men to 
performe his Will, or the like: And alltheſe nominations and ap- 
pointments of Executot are good. 

ig. What per- Any perſon that may be a Legatee, and take by. the Deviſe of 1 Nan. 
| fon may bee . and chaitels, may be an Executor: Aud therefore it is ſald, alt.. 
made or ap- That any perſon or perſons, male or female , of the Clergy, or Laity, nb 


Swinb, 221. 


i . — children or ſtrangers, friends or enemies, marryed or unmatryed, Fur Exccu- 


what not, and creditor or debtor, bond or free ,may be an Executor. © And that —— "98 

dy what name. à Baſtard, an Excommunicate, or an Out-lawed perſon, may be as « Fir: txe- 

1 able and as abſoſule an Executor as any other. 4 And an Infant — — 
or child is wtero matris may be an Executor; but he cannot meddle 15. 0. 

Y Vihdbe Admiaitracion of che goods umill be bee of the age of . 

37 years, and therefore the Ordinary 


muſt grant the Adminiſtration C 6.5; 
unto ſome other untill chat time in truſt, and for the benefic of the 
Huband and Infant. © Anda woman that hath a kusband,may bean Exccutrix r n 
' yite. to any other perſon, f Alſo a woman may bee Executrix to her 
* own husband, and the husband may be Executor to his own wife, (Ti 
and by this mea nes hee may recover all the debes due to ber upon bros. Cos 
Obligations, Recogniſances, and the like, made to her before or ung. 
after che marriage goods that were taken away from her 


„ and the 
before the marciage ; all which the husband ſhall not have but by 
torſhip or an Adminiſtration of her goods and chattela. And all 
theſe perſons that may be Executors,may be Executors by that name ste before 
as they may be Devilces : And yet if there be two of one name, and dan. . 
the Teſtator make one of that name his Executor, and doth not ſay, g 
neither can it be diſcer ned which of them he doth intend, in this caſe, 
neither ofthem ſhall bee Executor. | 
. hon But it is aid, that an Heretick, Apoſtate, Traitor, Felon, Recu- dirt u. 
T 7 " fant conviR, Sodomite', Libeller, Baftard begotten in Inceſt, or a f, 
+ \- notorious Uſurer cannot be an Executor: And that if a man be for 
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1 js the Common: Law, chat a perſen actaine, may bee an-Exe- erer 


\ an, 


. ? A Teftament. 40 | 
The moſt apt and proper words whereby to conſl itute an Execu- 20. By what 
reer tor, are, I make / 4 my Executor, or, Imake 7 & the Executor word a man 
Ve of my Will gc. But an Executor may be conflianed by other words — 
"Fre.Exccu- equivalent or by r : And therefore, if a man ſay in and what © 
. kro. his Will; Iwill chat / & ſnallbe my generall Adminiſtrator, or I words in Te- 
Fig. will that J ſhall adminiſter all my goods, or I Will that / $ ſhall ſtament hall 
ene, diſpoſe all my goods and chattels, or I commit all my goods to ff ben, 
ee. 1 Stor Lcommit all my goods to the diſpofition of / &, or Imake I S er not, bm z 
Lord of all my goods, or I make 1 Legatary of all ay goods, or Coadjutor or 
Leave Ul my goods to JS, or I give all my to I J, and make Supraviſor; 
no other Executor ; in all caſs, J S by intendment of Law and who hall 
is made Execontor ofall the goods and chattels of the deceaſed: So if — — 
a man ſay, Of all my goods I make / S, and ſay no more, but omit — 4 
the word Executor, ] by theſe words 15 is made Executor: So if 
one ſay, I will that J ſhall diſpoſe all the goods that are in his 
hands, by theſe words 7 S as to thoſe goods is made Executor: So if 
. Ideliver goods to I S to keep untill my death, and then to diſiri- 
k bute ad pier sau, or for my ſoule, hereby I is made Executor of, 
. thoſe So if one ſay, I will that 7 S ſhall be my Executor 
if / D will not; by this I D is made Executor in the firſt place 
— implication, and if he refuſe, then / & ſhall be Executor. But 
a man make e and B his Executors, and ſay, I will that 7 
ſhall be a Coadjutor, or helper to ff and Z 4d diſtribsendars or 
ad adminifrandum bona mes; or I willthat 7 5 ſhall be Surveyor, 
or Supta viſor of my Will; in theſe caſes and by theſe words, / $ 
is not made Executer with 4 and J. And yet if he lay, I will 
. that / S ſhall have Adminiſtration of my goods, or bee Executor 
with A and , or be Adminiſirator with AH and ; in theſe: 
caſes and by theſe words, I & is made joynt Executor with 4 and 
3. And — ſuppoſing 7 S to be dead, ſay, I u ill that J D ſhall 
be my Executor becauſe JS is dead, in this caſe and by theſe words, 
J& if he be living is made Executor firſt; and if he refuſe, 7 D 
546.6, ſhall be Executor: If one make A1 B and C his Executors ,-and 
% | then ſaich aſter wards: And I will that B ſhall adminiſter my goods 
| alone, or that B only ſhall adminiſter my goods; it ſeemes in theſe. 
| caſes, 8 only is made Executor, and that A and Care not made 
; joint Executors with him. | 
Co0.9.39.4 InallCaſes where a man hath any goods or chattels to adminifter, 27. Where and 
bed and he doch die a nawraltor civill death, and dyeth inteſtste, either in what gte 
in deed i. e. doth make no Will at all, nor appoint any Executor, — 
" or in Law; 4. e. that doth make one or more his Executor or ble, , rot: 
Executors, and he or they ſo appointed, is, or are ſuch perſons, as ate: And to whom 1; 
not in being z- or if they be in being, is, or are ſo incertainly, it doth 
named, that it cannot be diſcerned whom the Teſtator — 4 grant; ins 
ax. if be u, or they be well gamed, be is, or they ä — muſt be grant 
$4 Teslon ed. 


* 


Bona notabiia. 


' reaſon — 
ne — — 
| come in before the 


to prove the Will, they 
, or if they doe appeare , refuſe to 
the Will,and to rake them x boys rm ing — 
—— of the deceaſed; in all theſe caſes, che Ordinary may and 
the Adminiftracion of all the goods — on 
— to him that of right it doth unto 
his diſcretion: And ifa man make a Will and after the death — 
Teſtator, the Executor prove it, and then die inteſtate, the O 
muſt grant the Adminifration of the goods of the firtt Teſtatot, not 
adminiſtred in the hands of the Executot to ſome competent perſon 
or perſons according to his diſcretion : but where 4 man hath no 
ry and chattels co adminiſter, 5. e. either he hath none, er if hee 
ave , they are none of his, = — are, there is an Exetutor 
named, is rern uta, well named, and he doth 
accept, or at leaſt hath not r 105 the Executorſhip; in theſe caſes, 
the Adminiſtration ought not to be granted; or if it be granted, ic 
will be void or ye:dableacthe leaſt: And where an Adminifration b 
is grantable, it is to be granted by, and had from the Ordinary of f. chag . 
the Dioceſſe, where the party whoſe goods are to be adminiftred, li- f 
ved at the time of his deaths; for regularly he that ſhall have the miſtration 7, 
Probateofa Will, in caſe wheres man doth — Will, ſhall have fag n. 
the ay the Adminiſtration of his good and chattels, in caſe See 
And therefore, if all the goods and chattels of be 
party deceaſed, be within the ame Dioceſſe wherein the inteſtate _ 
vedanddyed ; the Ordinary of that Dioeeſſe, or his lawfull 
ty, or Commiſlary, or the Arch- deacon of the Dioceſſe, or his 
pary or Official (as the Cuftome of the Country is) or the — 
and Chapter in time of vacation of the Biſhop ſhall g rant the Ad- 
miniſtration, and the Adminiſt ation ſhall be had — him : but if | 
there be bon norabilie in the caſe, viz. if the party deceaſed have cba 
oodror charrels of the value of five pounds or upwards , lying and 395. F.N.B. 
being at the time of his deceaſe in divers Diocefles; in this cale, the — 
Archbiſhop ot Metropolitan of the Dioceſſe wherein the party dy - Coo.6.18, 
ed, or Sede vacante, the Dean and Chapter being Guardian of - — Dyer 
Spiritualtiet, and nor the Ordinary of the particular Dioceſſe ſhall ira «Numb, 
grant the Adminifiration ; and it muſt be had from him; for if the 
O of the particular Dioceſſe rant ic when it ought to be 


erer 


granted by the Metropolitan, the Adiminiſtratiom is void not only 


as to the goods that lie within the other Dioceſſe, but alſo as ro 
ad ＋ within the ſame Dioceſſe: And © @ italo, if it be 


— if A die 
I particular Dioceſſe, as 


of mains being indebred co hum ac 
of his death, and che ration of his goods and 


"Cop." © 


| Abad . 
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chatte is granted by the Biſhop of Lande; this Adminiftrarion is 
void: — Ne — — 
it ought to be granted rdinary particular Dioceſſe, 
the Adminifiration is yoidable by ſentence of the ſeme Court out of 
which it is granted : If one die in roland, and have nothing but an 
Efpecialty for money, and that Eſpecialty doth lie in Elend, the 
Ordinary of the Diccefle within which that place is where the Eſpe 
cialty doth lie, ſhall commit the Adminiſtratiop; and if the Ordina- 

ol another Dioceſſe grant it, the Adminiftraticn is void: And 
r the caſe was, A Merchant in Ireland was bound in an 
Obligation of 30 l. to one II in Landen, and the Obligation was 
made in Ireland, but remained alwayes in London, and the Mer - 
chant dyed inteſtate in the County of Bedford in England, and a 
Biſhop of Ireland did commir the Adminiſtration to one, and the 
Archbiſhop of C unterbary did commir it to the wife of the In · 
reſtate who had the Obligation ; in this caſe the laſt Adminiſtrati- 
on was adjudged good : And it was there held, that the Admini- 
Rration ſhall bee granted by the Ordinary of the place, where the 
Eſpecialty doth lie at the time ofthe death of the Inteſtate, and not 
by the Ordinary of the place where the debt began. And in caſes, 
where the Adminiſtration is grantable by the Ordinary and others as 
before, ſuch perſons having power to grant it, may not grant ĩt to 
whom they pleaſe, but as they are bound to grant it, and eannot re- 
fuſe ſo to doe, fo are they directed and appointed to whom 


Izomeng- ſhall grant it: For it is appointed by a ſpeciall Law, That the Or- 


dinaryſhall depute the next friends of the Inteflare ro adminiſter bis. 
goods if they deſire it: and the Adminiſtration is to be committed 
to the widdow, ot next of blood, ot both to the Inteſtate, and where 
there be divers in equall degree, and they all ſue for it, the Oruĩ- 
nary may accept them all or reſuſe ſome of them and commir 
the Adminiſt ration to the reſt only; and if ſome of them only 
fac for it, he may grant it to them alone: So that now the Law 


and courſe is to grant-the Adminiſtration to the neareſt of kinn to 


the deceaſed: As 1. to the husband or wife; and if there bee G. — 


none ſuch, 2. to the children ſonnes or daughters ; and if thete be 
none ſuch, 3. to the Parents, Father or Mother; and if there 
be none ſuch , 4. to the brothers or ſiſlers of the whole blood; 
and if there bee none inch, 5, to the brothers or fifters of the 
hali'e blood ; and if there be none ſueh, 6. to the next of kinne, 
Uncles Ste. And if theſe come in time and defire the Admini-. 
ſtration, the Ordinary may and mult grant it to them , and cannot 
grant it to any ocher if t capable of it as moſt men ate: and 

0 defire ir, the Ordinary may grant 
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of theſe that are next of kinne (ball defire ir, bur ſuſſer the rime to 
lip; in this caſe, the Ordinary may grant it — 
pleaſe: And yet then che next of kinne may b 


bo 
the ſame Adminiſtration revoked, and a new — ur 


to him. Secinfre at Numb. 41. : 
An Adminiſtration may and maſt be granted in writing under 
Seale, for by word ofmourh it may not be granted; and ir may be 
granted as well upon condition as abſolute: and it may be granted 
as well for a part of the eſlate as for the whole : And therefore, if 
a man have goods in two. Provinces , and he make a Will of his 
goods in one of the Provinces, and die Inteſtate for the goods in 
the other Province,an Adminiftration may be granted for the goods 
in this Province : Alſo an Adminiſtration may be granted during, 
or untull a certaine time, or continually. therefore, if a man 
make a Willand appoint an Executor for ſeven yeares, aſter the ſe- 
ven years ended, the Ordinary may and mult grant an Adminiſt ra- 
tion of the goods. So if one doe appoint another to be his Ex- 
ecutor to be his Executor a year after his death, the Ordinary may 
and muſt grant the Adminiſtration for that yeare , untill the power 
o_ Executor doth take place : Andall theſe Adminiſtrations are 
a It an Executor die after he hath proved the Will, and he hath 
made a Teſtament, and appointed an Executor therein; in this 
caſe, this Executor alſo ſhall be Executor to the firſt Teſtator, as he is 
to the ſecond, and he ſhall have all the benefit and be ſubject to all 
the charge that the firſt Executor had and was ſubjeR unto; and yet 
the of one Teltator (ball not; be ſubject to the debts of the 
other; but each of the Teſtators goods, ſhall be ſubject to the pay- 
ment of his own debts only. 2 And if in this caſe, the Executor of 
the Executor take upon him the Adminiſtration of the goods of 

the firſt Teſtator, he cannot refule the Adminiſtration of - 
of the latter: but he may take upon him the latter ard-refule the 
former. But if the Executor refuſe to adminiſter rothefirſt Te · 
ſtator before the Ordĩinaty, or die before the Probate of the Will, 
and hee hath made a Teſtament and appointed an Executor therein; 
in theſe caſes, it ſeemes the Executor ot the Executor ſhad not admi. 
niſter the goods of the firſt Teſtatox, bat the Ordinary mult grant the 
Adminiſtration thereof: And yet if all the reſidue of the goods of 
the firſt Teſtator be given by the Teſtament to the firſt Executor 
after the debts be paid; in this caſe, albeit he die before Probate. 
of the Will, yet his Executor ſhall be Executor alſo to the firſt Te- 
ſtator, ot elſe he ſhall have the Adminiſtration of his goods and chat - 
tel granted unto him: And thereſore, if ¶ make his Will, and 
give Legacies 10 h and B. and give all the xett of i gods and 
9 — 
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'* 4 Teflanient, 
chattels after cher — C his wiſe, and make her 
his fole Execaorrix, and thee die Probate of the Will, or 
election made, not ing of the Will ; and E fue out an Admini- 
ration of the goods of ,andpay the Legacies tog; and D, and F 
ſac eat an Adrniniſtratiom of the goods of C; in this caſe, the Ad- 
P winiſtracor of C, and not of A ſhall have the ; for the Law 
- comer 3x an paid without any 
election. 

mee. an Executor after hee hath proved the Teſtators Will, die 
Hf . ateſtate; in this caſe, the Adminiſtration of the goods of the 
Coe-1.96. firſt Teftator not adminifired in the hands of the Executor muſt 
Pe 37%. be granted to whom the Ordinary ſhall think fit: And if the 


Termes of 


he Law. tir. Ordinary pleaſe, hee may grant the Adminiſtration, de boxir von 

adminiſtra  winiftr aris of the firſt deceaſed , and of the goods of the ſe- 
cend deceaſed to one and the fame : And herein the 
Adminiftractor muſt take care that his Adminiſtration have 
ſpeciall words for the granting of an Adminiftration ofthe goods 

* fiz.Ad- of the firſt Teſtator, not adminiſtred; fer howſoever ſome held 

"aN07 that by the generall Adminiftraticn, the Adminiſirator ſhall have 
not only the goods of the Executor, but the goods of his Teſtator 
alſo, yet it ſeemes this is not taken to be Law at this day. 

Dyer 100. If there be two Execucors made, and one of them doth refuſe 
before the Ordinary, and the other doth prove the Will, and 
make a Will himſelfe and appoint an Executor and then die; in this 
caſe, it ſeemes the Executor ofthe Executor that did proveche Will 
alone (ball have the diſpoſition of all the eftate, and be Executor to 
the firſt Teſtator, and that the ſurviying Executor ſhall not meddle 
therewith, for that his Election by the dea: h of his companion is 

ale. gone, And if one make two Executors, and one of them doth 

bes, Exe. make an Executor and die, and the other that doth ſurvive hath 
or. a the Executorſhip; in this caſe, the ſarviving Executor 
txecuor (hall have the ſole diſpoſing of thc eſtate, and the Executor of the 

, deceaſed Executor ſhall not intermeddle therew ich : And if there- 

fore the ſurviving Executor die Inteftate , an Adminiſtration 
de bonis non «Adminiſtratis of the firſt Tebator ſhall be grant- 
ted: And if the Executor of the deceaſed Executor have any of 
the eſtate in his hands, the ſurviving Executor may take or re- 
cover it from him : And if ewo bee made Executors, and one of 
of them is uncapable ; in this caſe, he that is capable ſhall admi. 
nivifter alone: | 
If one that is Adminiſtrator of another mans goods doe make 
his Will and make an Executor and die; or do: die Inteſtate, and 
the Adminiſtration of his goods is granted to ſome body; in the 
firſt of theſe caſes the Executor, and inthe laſt the Adminiſtrator, 
unleſſe he be made Adminiſtrator of theſe goods alſo ſhall not 
H h mcddle 
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their plea avoid it: yet the Executor accepting cammor „ 


44 
meddle wich cheſe goods of the firſt deceaſed : but che adminiſtra” 
tion of the goods of the firſt deceaſed in che hands of the Admini © 
ſtrator not adminiſtred muſt be granted againe. And bence it is 
that if the Adminiſtrator of my goods have a judgement for a debt 
due to me, and he dye before execution, and make an Executor, or 
die inteſtate, that in thiscaſe his Executot or Adminiſtrator ſhall 
never have execution of this judgement. And the ſame layy is of the 
Adminiſtrator of my Executor in this caſe. 

An Executor or Adminiſtrator may accept ot refuſe the execu - 
torſhipor the adminiſiration at his pleaſure ; and thereſore he may 
at any time before he hath intermedled with the eſtate as Executor 
or Adminiltrator refuſe it ; and it he be ſued by any as Executor or 
Adminiſtrator, he may plead, ne un net C ve, i. e. he was ne- 
ver © xecutor or Adminitirator, and did never adminitter: and if it 
be true, he hall by chis meanes avoid the ſuite; fora man ſhall not 
be compelled to take ſuch a charge upon him whether he willor no. 
If therefore there bee many Executors , or an adminiſtration bee 
granted unto many: and one of the Executors prove the Will in the 
name of the reft, or one accept the adminittration in the name of all 
the reſt, yet the reſt may refuſe to accept it, and pleadin any Suite 
againſt them that they ate not Execurors or Adminittrators. Bur 
as an Executororan Adminiſtrator after he ha: h once legally refu- 
ſed the executorſhip or adminiſttation, can never after intermeddle 
therewith : ſoaftet᷑ he hath once legally accepted thereof, (that is ) 
hath done any thing as Executor or adminiſtratot, and which 1s 
ptoper only for anexecutor or adminiſtrator to doe, he can never af- 
ter refuſe it. Andhis acceptance of part, in this caſe, will make him 
chargable with all, except ic bee in the caſe before of an Execu- 
= who may accept of the laſt Executorſhip , and refuſe the 

aſt, 

If the Executors being cited to come in and prove their Will, ap» 
peare before the Ordinary, and reſuſe to adminiſter and to ptove the 
Will, they cannot afterwards accept it or intermeddle with ic, But 
herein this difference muſt be obſerved; That where there bee ma · 
ny E ecuto named and made, and they being cited, ſome of them 
only do appear and refa'e to accept it: ( the teſt ot the Executors be · 
ing then living ) and after ſome or one of the reſt of the Executor: 
prove the Will, or take upon him the Executotſhip; in this caſe and 
notwithſtanning this refulall, they that doe refuſe may afterwards 
at any time, at leaſt ducing the liſe time of theit Co-executors that 
did accept it, accept thereof and intetmeddle therewith as far forth 
a5 either of the reſt, And therefore in this caſe howloever the Ex- 
ecutors refuſing ſhall nor be charged in any ſuite againſt all the Ex- 
ecutors for any thing due from che Teftaror , but they may by 
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thing dhe to the Teſtator, nor be ſued for any thing due from the 
Teftator, but they muſt ſue and be ſued in the names of themſelves 
and their Co executors that do refule alſo. And i” there be 3 Ex- 
ecutors, and two of them prove the Will, and the third refuſe ; yet 
this third Executor alone may releaſe any debt due to the Teftator. 
But it there be but one Executor made, and he alone, or if thete be 
many made, and they do all together reſuſe beſote the Ordinary to 
take upon him ot them the adminiſtration ; in this caſe the Teftator 
is ſo farre forth ſaid to be dead inteſtate, and thereupon therefore 
the Ordinary may gtant the auminiſt ration of the goods of the de- 
ceaſed, and then the Executor or Executors can never after accept 
thereof, or intermeddle therewith. And if one or more of the 
Executors refuſe, and the reſt accept, if he or they which accept die 
before he or they that refuſed accept; it ſeemes in this caſe they can 
never — accept it, but the Adminification mult bee gran- 
ted. 

If one be ſued as Executor or Adminiſtrator, and he plead to the 
Suit ne wnques Executor, i. e. he was never Executor or Admini- 
ſtrator, if he have not in truth intermedled before ; this Plea is a 
refulall of the Executorſhip or adminiſt tation, and therefore he can 
never afterwards accept or intermeddle with the Exeeutorſhip ot 
Adminiſtration. 

Every incermedling with the goods of the deceaſed, or with the 
office and work of an execntor,ſhall not be ſaid to be ſuch an admini- 
ſtrat ion as to amount unto an acceptance of the executorſhip or admi- 
niftcation , and ſo to make a man chargable as executor or admini - 
ſtrator. And therefore if a man that is an executor or adminiftra- 
tor do only lay up and preſerve the goods of the deceaſed ; ot com- 
mand another to take away the goods of the deceaſed from one 
that hath them in his keeping; or ſee the deceaſed buried in a decent 
ma nner, and for that purpoſe uſe,and if need be ſai ſome of his goods 
to do it, or make an Inventary of the goods and chattels ot the decea- 
ſed ; ot prove the Teſtators Will with his owne money; or take 
his own goods lying amongſt the goods ot the deceaſed : or rake 
and uſe tome of the goods cf the deceaſed only by miſtake, or as a 
treſpaſſet, ot by the delivery of another; or take and diſpoſe any of 
the goods of the deceaſed when the exccutor or adminiſtrator doth 
challenge ihem as his awne and in his own right: or if heredeeme 
any of che goods of the deceaied with his own money when they are 

to the full value, and the day of redemption is patt, as nei- 

ther of theſe acts will make a ſtranger an executor of his own wrong: 

ſo neither will they amount to an acceptance of the executorfhip, 

and make the executor or adminiſtrator chargable as executor or ad- 

miniſtrator- But if a man that is an executor or adminiſtrator 
(ball ſue by chat name fot any 1 or being * 
2 e 


Exeutor of his 


cwn utong. 


convert them to his one uſe , and alter the property by 
4 8205 


he doch take and ule them as his own &c.) or if he deliver — — 
their 


band doth adminiſter ; this is ſuch an acceptanee as will bind her, and 
ſhe can neverafterwards- refuſe ir. 

The Excentor or Adminiſtrator ſhall have by vertue of his Exe- 
cutorſhip or Adminiſtration all the chattels reall and perſonall of the 
Teftator, as well thoſe that are in poſſeſſion, as Leafes for years of 


"of. What 

- things aa Exe- 
nnr or Admi- 
niſtrator ſhall 


tucof hisEx> Preſentations, Wardſhips of heirs by reaſon of tenures is Capite, or 
- ecurorſhip 4 Knights Service, corn growing and cut, trees, and graſſe cut and ſe · 
r vered, cattell, » plate, bouſhold-tiuffe, and the like, as alſo 
2. And what * ; 
uy thoſe that are in action. as right and intereſt of executions upon 
Firſt: in re- 4 Statutes, Obligations, Cauſes of action, and the like; 
ſpeR ofthe He ſhall have alſo all other things that ate of the nature of chattels. 
ure of the 5 And therefore the executor or adminiſtrator ſhall have the two 
ö years of the heir female that is in Ward; a relief or an advoty- 
ſon that is fallen ; and yer if a Biſhop have tĩ: le to preſent by the 
vacation of.a Church, and then he dye; in this caſe the King and 
not the executot or adminiſtrator of the Biſhop ſhall preſent. And 
if che Lord have a greater eſlate in the Seigniory then for life or 
years, it is aid the executor or adminiſiratorſhall not have the re · 
lief. And the exceutor-or adminiitrator of the Lord (hall have 
Eines aſſeſſed upon the Tenants upon their admittanees in the Lords 
tacne- c 


ihis caſe the arierages of Rent due to mne in my lite time 
to my executor or-adminiſtratos in the nature of a chattell- So 
if a Rent be granted out of land to me in Fee · Fee- tail, 
for liſe, or years, and ĩt be not paid tome in my life time theſe 
arerages ſhall go to my. executor of adminifirator, 


Andif-I makea Feoffment in Fee, gift in tail, or leaſe 
for life, reodring Rent, andthe rent is behind, and then I dye; in 
80 


and not to any- 
other 
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5 Jo 4 Teſtament. 
* "other; 4 And ſo alſo if a Parſon have an annuity in Fee in the 
215 right of his Church, and it be behind, and the Parion dye; in this 
cal the enecutor or adminiſtrator, not the ſueceſſor of the Parſon 

+ Dyer 275. ſhall have the arrerages, © And if I be ſeiſed of land and 

of a ſtock of cartell, and ler it to another for years, and he covenant 
by the Leaſe to pzy me and my wite our heirs and aſſignes 100). by 
the year, during the term; in this caſe after my death, and my 
wives ſurviving me, her executoror adminifiratorand not my heir 
ſhall have this payment. f And if one ſeiſed of land in Fee make 
a Feoffment of it to me excepting the trees, and after grant me 
the trees for years; or if he make me a Leaſe of the land ſirſt for 
ears, and after doth grant me the trees ſora number of years, to 
in afrer the end of the teim of the land; in both theie caſes I 
have the trees in the nature of a chartell, and if I dye my executor 
ot adminiſtrator ſball have them. s And if a man grant to me the 
- | *2725 next Preſentation to the Church of D ; in this caſe if I dye, my 
b See ſupra EXECUOT Or adminiſtrator ſhall have it as a chattell. h And my 
«Numb. 7, , wife ſhall have ſo much of her wearing apparel! as is and 
convenient for one in her eftate and condition: and therefore that 
; ſhall not go to my executor. But ſo much of her wearing appa- 
4 rell as ſhe hath ſuperfluous and more then neceſſary for her, (hall 
4 go to my executor or adminiſtrator after my death, i And the 
a 24t- chartersand evidences that do concern any of my chatrels which my 


13+ 


Icos. 4. 63. 


. executor or adminiſtrator is to have, ſhall gowith the ſame chatteli. 
4 So alſo any Charters whatſoever if they bepledged tome for mo · 
, vey, ſhall go to my executor or adminiſtrator untill che money be 


But otherwiſe thoſe deeds and evidences that do belong to 
the heir as incident to the Inheritance, ſhall not go to my executot 
or adminiſtrator after my death. But waiters of cruſt, and ſuch 

ll things as are perſonall, as offices of truſt, wardfhips by reaſon of a 
|»... Tenute in Socage, or Jere sera, or the Ike, (hall hot goto the 
Coo. 3.39.9. executot or adminiſtrator after the death oi him that bath them. So an 
. executor or adminiſtratot ſhall not have the graſſe ang trees growing 
on the ground no more then the ſoile or ground it ſelſe whereon 
roles They grow. So an executot or adminitiracor ſhall not have the In. 
See before Cidents of a houſe, as glaſſe, doores, wainſcot, and the like, no 
a Numb. y. more then the houſe it ſelte, nor pales, wals, Ranks, fiſh in Ponds, 
Deere , or Conies in Parkes, Pigeons in Pigeon houſes , or the 
like. 
_ | If a Leaſe for yeares of land be granted to me and my heires, Secondly in 
Ses of to me and my ſucceſſors, and-I dye ; iny executor 4 — — the 
” e firacor and not my heire ſhall have this terme. The ſame law is 
SF.N, 3. if a ip, or the next advowſon of a Church be granted unto 
5 me and my beites, ox if a Covenant or an Obli be made 
to me and my beices: for 1 caſes this is ſtill a chattell in 
177” 3 me 


* 


* 
1 1 ® 


me that ſhall 
ſhall rake advantage by it. 
to get the Decd, the executot or adminiſtrator may recover 
him. And if a Leaſe be made to me for 20. years without na» 
executors or -2dminiftrators or aſſignes in the Leaſe; in 
this if I dye, my executor or adminiſtrator not withſtanding 
ſhall have it during the terme. h And if a Leaſe for years be made 
to a Biſhop and his ſucceſſors, and he dye; his executor or admi- 


of a termeof yeares of land, and grant it by deed, or give it by 
Will, re me and my heires, or to me and my heires males: or de- 
viſe it by Will to A for life, the remainder to me and my hei res; 
in theſe caſes I ſhall have theſe terms of years as chattels, and af- 
ter my death my executor or adminiſtrator fhall have them. h And 


and I dye; my execucor or adminiſtracor. not my heire 
all have this rent. i And if a reat bee granted co me my beires 
and executors during the life of I &, and for one halfe yeate aſter, 
and I dye; in this caſe the half yeares rent ſhall goe to my exe- 
cutor or adminiſtrator, and not to my heire, Aud if I be ſeiſed 
of land in Fee, and make a Leaſe for years of it readring rent, and 
then deviſe this rent to a ranger, and the deviſee dye; ln chis caſe 
his executoror adminiſtrator mall have it. And it Leſſee for life 
make a Leaſe for yeares abſolutely; this in Law is a Leaſe for © 
many yeares if the life ſo long live, and ſhall go tothe executor or 
adminiftrator after his death. 

If Thave abox, cheſt, or trunk whereinmy writing that doe 
concern my inheritance do lie, and the ſame is , andnot ſea- 
led or locked: in this caſe my Executor ſhall have it ; but if it be 
locked or ſealed, contra: for then it (hall goe to him that is to 
have the writings as incident thereunto. And yet if there be any 
money, plate, or any other ſuch like thing in the cheſt alſo ; my 
Executor ſhall have that thing. . 

The Incidents of a houſe , as glaſſe-windowes annexed with 
nailes or otherwiſe to the windowes, the wainſcor fixed by nailes, 
{krewes, or irons put through the poſts or walls, tables dormant, 
furnaces of lead and braſſe and fats in a brew and die houſe ſtand- 
ing and faſtned to the walls, or ſtanding in, ot faſtned to the ground 
in the middte of the houſe, ( though faſtned to no wall,) a copper, 
or lead _ _ houſe, the — _ ripe that are 

ing to any part , (hall not goe to the 
— or Adminiftrator — = Ago divided and fold from the houſe , 
albeit the Executor or Adminiſtrator have a Leaſe for yeeres of the 
houſe, and by that meanes hath che houſe alſo, Bus if che glaſſe 
be from the windeme, ot there be uin cot hocſef of doores; m 


. 
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to my executot or adminiſtrator, and hee 

meage by it, And If wy vero cer upp | 
1c 


ſtrator, not his ſucceſſor ſhall have it. And if a man be poſſeſſed 10 


if a man grant a rent out of his land to me and my heires for 20 5% 
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then tie uſed that are not hanging, or the like : theſe things (hall go 


to the Executor or Adminiſtrator. 

If I make a Feoffment to I S of land, on condition that if he 
pay me, my heires or aſſignes, or my heires executors or adminiſtra» 
rors a 1ool, ſuch a day, that the Feoffment ſhall be void, and I 
dye before the time of paiment; in thiseaſe if this money be pai 
at the day, my Executor or Adminiſtrator and not my heire ſhall 
have it. 

If one be ſeiſed in Fee of land whereon there are trees growing, 
and he make a Feoffment of the land to me, excepting the trees, 
and afterwards he doth ſell me the trees forever, andafter I dye; in 
this caſe my Executor or Adminiftracer ſhall not have theſe trees, 
as they ſball in caſe where the Feoffor doth grant them to me for 
yearess And if I be ſeiſed of land in Fee, and I make a Leaſe for 
life, or yeares of it excepting the trees, and afterwards I dye; in 
this caſe my Executor of Adminiftrator ſhall not have theſe trees, 
but they ſhall goe in both caſes with the land, 

If a Leaſe be made for life, or yeares of land whereon a houſe is 
Randing, or timber is growing, and the houſe is proſtrate. or the 
timber us cut or fallen down( by whomfoever or what means ſoever 
it be; ) the materials of this houſe, and this timber is pow. become 
a chattell; and therefore if the Leaſe be without impeachment of 
waſte, it ſhall goe to the Leſſee, and after his death ro his Execntor 
or Adminiſtrator , but if the Leaſe be otherwiſe, it all goe to the 
Leffor, and after his death to his Executor or Admiviſtrator.. But 
if the timber be cut for reparations only, or the Leſſee will imploy 
the materials of the houſe to build ic againe, and the Leaſe docon- 
tinue, it may be ſo imployed, and then the Executor or Adminiftrae 
tor of the Leſſdt may not take ir. 

If one be ſeiſed in Fee-fimple of ground whereon trees do grow, 
and he ſell me theſe trees for money, and afterwards I dye before 
they be cut; in this caſe my Executor ot Adminiſtrator ſhall have 
and may cut them. 

If the Kings tenant by Knights ſervice in Copre be ſeiſed of a 
Mannor whereunto an Advowion is appendant, and the Church be- 
come void, and the tenant dyeth, bis heire within age: in this caſe 
the King and not the Executor or Adminiſtracorot the tenant ſhall 
have the Preſentation, * And yet if in this caſe the land be held of 
a common perſon, the executor or adminitirator and not the Gardian 
(hall have ir, 

In all cafes regularly where a man doth ſowe land, whereof and 
wherein he hach ſuch an eſlate as may perhaps continue unt ill che 
corne be ripe, if he that doth ſowe it die before it be cut and ſevered, 
hu executor or adminiftratorfhall have ĩt; at if the husband ſowe the 
land whereof he hath an 3 in Fee · ſimple, Fee · taile, ſor liſe, 

HNHRh4 or 
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4 Teſtament. 
ot for a certain number of years in the right of his wiſe, and 
ere it be ripe; in this caſe the Executor or Adminiſtrator of the 
hunband and not the wife (hall have ii. And if one that holdeth 
land for the life of IS, (owe the land, and 7 & die ere it be ripe 
and cut; the Executor or Adminiſtrator of the tenant ſhall have 
this corn. And if tenant in Tail, or in Dower ſowe the land they 
do ſo hold, and dye ere it be cut; the Executor or Adminiſtrator 
not the iſſue in tail, nor the heit, or him in reverſion (hall have it. 19 
So if the husband make 4 Feoſſment in Fee to the uſe of himſelf 
for life, and after of his wife &c. and he ſowe the land, and after 
die; his Executor or Adminiſtrator not his wife ſhall have the corn. 
But if a Feoffment be made to the aſe of the huiband and wife to- | 
gether in Fee, or for life, and the husband ſowe the land; in this 
eaſe the wife not the Executor ot Adminiſtrator of the husband ſhall | 
have the corn: 5o if Leſſee for years certain ſow the landa little 
before the endof his term, and the term end before ir be cut; in 
this caſe he chat is to have the land, not the Executor ot Admint- 
ſtratorof the Leſſee for years ſhall have the corn. * 

If there be Tenant for life, che remainder in Fee of a Tenaney yy 
and the Lord grant his Seigniory for life, andafter he in remainder 
in Fee of the Tenancy, dye, his heit within age, and after the Lord 
die, and after the Tenant for life die; in this caſe the heit and not 
rhe Kxeentor or. Adminiſtrator of the Lord ſhall have the Ward- 


. one be ſeiſed of land in Fee; and male a Leaſe for years ten- Hill 9: Lac. 
dting Rent'at Michaelmas, or within 10 daĩes after, and the Leſſor 11 

pen to die during the term after Michaelmas, and before the 10 
daies expired; in this caſe the heire of the L eſſor and not his Ex- 
ecutor or Adminiſtrator ſhall have the laſt half years Rent due at 
Michaclmas. 

If one-grant a Rent in Fee, and grant withall that if the Rent y.9.s.::0, 
be behind, che-Grantorſhall ſorfeit 205, i pee to the Gn Fin Core- 
tee and his heirs, and the Rent . is behind, and the Grantee die; in. « 24. 
this caſe his Executor or Adminiſtrator not his heit ſhall have this 
money that is forfeir already. So if one make a Feoffment in Fee 
of 4 ——— doth covenant — — to the 
F „Et gueties defectat fuerit &c. that orfeirto him 
and his heirs l. and the Feoffee doth fail and breake bis covenant 
divers mayes, and the Feoffot dieth ; in this caſe his Exc cutor or a 
Admiĩniſt ratot not hisheir ſhall have and recover all rhe. forſeitutes 
that are ts 5 

If a.Biſhop, Parſon, Vicar, Maſter of Hoſpitall, or any body 
palitique be poſſeſſed of any goods or chattels in their owne right. ey 
ad dye; thele ſhall go to the Exeentor or Adminiſtratorinot the ü. Coo 
ſuceeſſdt of ſuch a petſon. And. albeir ſuch things be. granted ro . 


wa Ow © «a == 


TT ww 


Cov. 6. fo. 
Dyer 201. 


Coo. ſuper 
Lit. 351. 

Plow. 294. 

191. 


_ _—_ 4 Tah 


them and their fnccefſors, yet their executors and adminiſtrators 
and not their ſucceſſors ſhall have it. - But if a Corporation 
gate u Dean and Chapter, Mayor or Cominalty and the like, have: 
any or chatrels in right of their Corporation,andany ofthe 

or Members thereot dye; the Executors or Adminiſtrators 
of ſuch perſonſhall not have them: but they ſhall continue in ſac- 
ceſſion wich the Corporation. 

An Executor or Adminiſtrator ſhall have the benefit of a par- 
don granted to the deceaſed, and ſhall have advantage of any error 
in — outlawry againſt the deceaſed , and have reſtitution of the 
goods forfeir 


thereupon, 
The Executoror Adminiſtrator of a woman that hath a husband 
ſhall have by right of his Execytorſhipor adminifration all Actions, 
Rights, and Titles to any chartels, and poſſibilities, and things of 


that nature which the wife had before the marriage, and which fell 


to her during the marriage; for theſe things the husband ſhall not 
have by the intennartiage aſter his wives death, as he ſhall have all 
the teſt of her goods and chattels: execept he have them as executor 
ot adminiſtrator to her as he may be. And if ſuch a woman have 
any goods or chartels as Executrix to another, her executor or ad- 
miniftrator not het husband (hall have theſe alſo; forſhe hath theſe 
goods in anothers, and not in her own right, 

If T have any goods or chattels in Iointenaney with another, as if a 
leaſe be made land to me and another for yeats, or a harſe or other 
chattell perſonall he given or granted rome and another; in theſe 
cales if I die, my executor ot adminiſtrator ſhall not have any part 
of theſe goods ot chatte: but the other ſurviving Iointenant (hall 
have them all. But otherwiſe it is of the goodꝭ and chattels that I 
and another have in Common. And therefore if I and another 
have goods and chattels in that nature as before: and he, or I 
grant that which doth belong unto us thereof unto a ranger ; in 
this caſe the ſttanger, and him of us two that bath kept his part ate 
tenants in Common of the things; and cherefore if either of us die, 
the part of him thatdiethin the goods and chattels ſhall goe to his 
executor or adminiſtrator and not to the other Tenant. in. Com 
mon. 

If I have a Judgement for land in a teall or mixt action, and for 
Jamages recovered in the ſame Suit, and I dye; in this caſe my ex- 
ecuter or adminiſl rator not my heire ſhall ſue execution for, and re- 
cover the damages, but not for the land. So if I recover damages as - 
gainſt another for the detaining cf my Charters,and dye; py execu-- 
cor or adminiſtrator ſhall recover the damages, bur the heire ſhall 
have the Charters , andthe heire muſt. ſue his. 5 cire farias for the 
Chartersere ihe executot can ſue for the damages. Allo if Ire- 
cover any debt or. damage in: apy perſonall action; wy executor * 
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"or adminiſtrator (ball recover and have this. See more infra 
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at Van. 39. | 
The power and intereſt which the Executor bath is wholly by ©» 4 
the Will, And hene it is that an Executor whether he be abſo- 10. 2 
lute or conditional whiles he is Executor, may doany thing as Ex- , % 
ecutor, (except only fac for debts and duties due to the Teſlator) Fu. Tdi. 
alwell betore the Probate of the Will as he may do after; for be- Y 
fore the Probate he may enter into and ſeize the goodsand chattels 
whatſoever they be, or give power to another ſo to do: andit any 7 
of them be taken or kept from him, he may have an action of trei- 
paſſe, or a replevin to recover t hem; he may give or ſell any of 
the goods or chattels ; he may pay any of the debts due from, and 
receive or releaſe any debts due to the deceaſed, But it is other - 
wiſe in the caſe of an Admiaiſtration;. for in as much as his power 
and,imereſt is given to him wholly by the Adminittration, there- 
fore he can do nothing untill the Adminiſtration be granted. And 
yet in this caſe as to the goods taken away before the Adminiſtra - 
tion, the Adminiſtration fhall have ſuch a relation as to give the 
Adminiftrator an ation for thera, But otherwiſe after the Admi- 
nification is granted, the intereſt and power of che Adminiſtrator 5 
rs equall to and with the power and intereſtof the Executor. And a 
et 1t isotherwile of the power and intereſt of the Ordinary; For _ . 
owloever it ſeemes bythe ancient Common Law he might ſeize, , . Be 
ptelerve, give, grant, and diſpoſe the goods of the inteſtate to pious — 
ules, yet might he not ſue tor the goods or debt due to the inte - 31 64.3. 
ſtate, no more then he might be ſued for any debt due from the inte- 
ſtate; and at this day he may only keep and preſerve the goods of 
the deceaſed until adminiſtration be granted and ſue him in the Court 
of the Ordinary that doth detaine the goods from him, and perhaps 
may ſue him that ſhall take the goods out of his poſſeſſion ; for he 
may not {ell or give the goods of the deceaſed, nor receive or re- 
leaſe any debts ; for in caie where there is an Executor made that 
is capable &c. he is not to meddle at all with the eſtate untill the 
Executor teſuſe: and where there is no Executor that the party is 
dead inteftate, the Ordinary ispreſently ro commit the Adminiſtra- 
tion to the neareſt of the kinred ; wh ch when he hath done, his 
power is at a end, for it is doubted of ſore whether he may re» 
pealean Adminiſtration without cauſe or not; but it hath been clear- Coo, 
ly held by all that he may not diipoſe of the eſtate afterwards, and 
that he hath not power to enforce che Adminiſtrator to give por. dl. 
tions to children out of the eſtate, and that if he do goe about it ei- Hensloves 
ther before or a ter the granting of che Letters of Adminiſtration , cg 
the Adminifiratormay have a Probibition. * And accordingly di- Da. scat. 
vers have been granted; And yet notwithſtanding it ſcemes this G4 f 0 
coutſe is uſuall: and Prohibitions not often granted at this day. therucs ce 
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part of his Legacy if there be no aſſets to do it. But an exeeu- 


ſpeciall to a Legatee to pay another Legacy given to another Lega · 
tee, not compell a Creditor or Legatee to rake ſome of the goods 


An Executor or Adminiſſ rator may after the death ofthe deceaſed 
enter into the houſe where the deceaſed lived, and where he dyed, 
and where the goods are, and take them away and juſtify it; but he 
muſt do it within convenient and reaſonable time, as within 30 daies 
after his death or thereabours, and in a quiet and faire manner when 
thedoore is open &c. m Ne may keep any of the goods of the 
deceaſed, ſo as he pay or lay out as much of his own money in and 
about the Adminiftration ot the ſame eſtate. a He may if hewant 
to diſcharge Funerals, or pay debts, ſell any of the charrels 
reall or peronall whereof rhe deceaſed dyed poſleſſed; and that al- 
beit the thing in particular be deviſed: as if a man be poſſeſſed of a 
term of years inter alia, and deviſe the ſame term to I S; the ex- 
ecutot ot adminitirator notwit hi and ing this deviſe may at any time 
before aſſent given to the Legacy, if he have not aſſets to pay the 
debts, ſell this term, and the Legatee is remedileſſe. And fo he may 
do alſo albeit there be enough befides to pay the debts, and he have 
no need; but then in this caſe the Legatee ſhall have ſome relieſe 
in a Court of Equity againk the executor or adminiftrator for da- 
mages, but the ale is unavoidable, Anexecutor vor adminiſtrator 
may retain ſo much of the eſtate as to fatisfie his own debt firſt if 
any be due unto him. And if he hath enough to pay all the debrs and 
Legacies, he may pay them in what ordec-he will without danger 
to himſelf or wrong to Creditors or Legataries. And if he hath 
not enough, he may pay them in what ordert he will, but not with - 
out danger to himſelf. But if any thing be due to himſelſe, hee 
may pay that firſt of all; and for others that are in equall degree, 
he may pay which of them he will firſt. And for the Legataries 
he may preferr which of them he will, or pay one of them his 
whole Legacy, and pay another a part of his, or not pay him any 


tor or an iniftrator may not ſell any thing that is given in 


of the deceaſed for his debt or Legacy whether he will or no, nor 
deviſe the goods he hath as executor or as adminiſtrator, neither 
can executors or adminiſtrators make diviſion of the goods among 
them. | 
An Infant that is an executor, after the time he is capable, hath Iaſant- 
as much power as another Executor of full age; for hee may ell 
the goods, receive debrs, and make Releaſes tor the moneyes hee 
doth receive, afſent to a Legacy when debtsare paid, ſue; ard be 
ſued, as another executor, And hee is only diſabled to, do any 
thing to hurt himſelf ; And therefore if he releaſe a debt before he 
receive ic, the Rezeale it void ! and if he aſſent to 2 Legacy be- 
ſore abe debus ane paid, che aſſent is void i aud if he do an 3 s 
oſt act: 
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D full age, it ſhall not 

Infant Executor after 17 yeares of age may ſell any of the chat. 

tels perſonall hee hath as 1 xecutor, yet that after his age of 17 

yeates, and before he is 21 yeares of age, that he canvor ſell a 

Leaſe for yeares he bath inthe right of his Executorſhip, but that 
. ſuch (ale is void, | 

Woman Co. A woman covert that hath a husband, and is an Executrix may 

vert · doany lawfull act as another Executor may do, but ſhe may por do 

3 any ching to prejudice her husband, as releaſe a debt before it bee 

paid, aflent to or deliver a Legacy before the debti be paid, or the 

; like: and yet the husband himſelſe may do ſo. 

” 27. Theoffice, The office and duty in generall of an Executor or Adminiftrator 

duty, charge is to diſpoſe all the efiate of the deceaſed where with he bath to do. 

. — 1. Truly, not to convert any of it to his own uſe, but tothe uſe 

e un of ie and beſt advantage of the deceaſed, not to labour by any undue 

Onda ptadtiſe or meanes to hinder any Creditor of his debt. 2. Lawfully, 

to pay debrs and Legacies in that order the Law pr eſcribeth. 3. 

diligently, qui«weg /igemtia p__ babet comitems inforinninms ; but 

Fuſt inthe more particularly , The firſt duty and care of an Executor or Ad- 

| Funerals miniſtrator after he bath taken upon him the charge of the Admi. 

piſtration of the goods and chatiels of the deceaſed aſtet the goods 

are laid up, is to ſee the bedy of the deceaſed landably interred ac- 

cording to his rank and quality; wherein let the Execntor or Ad- 

miniltrator take this caution by the way, not to exceede in Fune. 

rall pomp, eſpecially if it be ſo that the eſtate will ſcarcely reach 

to pay the debts ; for let his expences be what they will, the Iudges 

( who in this are to determine what ſhall be allowed ) will allow 

what they pleaſe, and they are pleaſed in ſuch caſes to allow but a 

ſmall matter; And whatſoever the Executor or Adminiſtrator doth 

lay — po he mult —— of —— _ — have = 

ll fides to pay the debts, The ſecond duty and care muſt 

— 1. — an — i. e. a Schedule containing a true and perfect 

ventary. deſcription of all the goods and chat tels of the deceaſedat the time 

of his deatb, as of his Wares, Merchandizes, -Emblements, and the 

like with their appriſement ard value, and of none elle, and of all 

debts due to him and from him, And this muſt be made by and 

belore two of the Credicors or Legatariesof the deceaſed (if there 

be any ſuch and they will do it) and two others, or in caſe they 

refule, by and beforeewo other menof the honeſt neighbours. And 

herem let the Executor or Adminiſtrator take this caution by the 

way not to intermeddle with the before he hath done this; for 

bo ſoever hemay do any act as Executor before the Inventary bee 

made, yet the Ordinary may puniſh this upon hirn except it be done 


n of the in an executor that is of 
bind him. —— nd. 


with che Ordinarics licence, who in this caſe may give hat _ 
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A. Teſlament, 

he will for the doing of ic ; and untill the Inventary be made and 
put in, it ſhall be preſumed againtt the Executor or Adminiſtrator 
that he hath aflets in his hands to pay all men; and befides untill 
this be done, he cannot deduct to farisfie his own debt firſt, and 
barr other men by Plea. But of the other ſide when he hach made 
and exhibired a true and perfect Inventary of all the and 
chattels, ic ſhall be preſumed againſt him that he hath ſo much as 
is contained in the Invenrary apd no more, unleſſe more can be pro- 
ved by Witneſſes. 3. The third thing whereof the Exeeutot or 


ö * 
1 
, | 


ntra = "Adminiſtrator is to take care, is to prove the will if there be any : 


Nunb. And this the Ordinary will compell him to do, but otherwiſe 
may do any thing as Executor fave only fue actions as well before 
Probate as after. 4. The fourth thing whereof the Executot or Ad- 
Coo. 9.7% rminiftrator mult take care, is roſeilandmake money of the goods 
"5 byer and charrels, and to receive the debt due to thedeceaſed, and then 
55 p. to pay the Debts and L. egacies due to the Credicorsand Legararies, 
n wherein the Executor or A dminiſi rator mult be very cantious and 
dr 51. .d. vary. And for this purpoſe let him obierve, That all the debes 


tap. o. Coo. 0 a . . . 
18.4.54, muſt be paid, before any Legacies be paid ot delivered; and if there 
. be not e des to pay the debts, any thing given by way of 


Ad n. L may be ſold to make money to pay the debts, and the Lega · 
moo. Ae. taries muſt looſe their Legacies, for Ie gataris contendunt de [ncro 
174. Coo.8, capt ande, ( reduteres autem de dammo van’, And in payment 
1 Fol debts this decorum muſt be obſerved. 1. Amongſt perſons that 
299.210, are Creditors, the executor or adminiſtrator himſelte ſhall be pre · 
de dat. ferred, ſo that if any debt be due to him, he may deduct to ſatisſie 
Kelv.74. himſelfe firſt, albeit others looſe their whole debt thereby, and e- 
ſpecially then when his debt is in equall degree with others debts. 
2. After the executor or adminittrator is ſerved and ſatisſied his 
debt, then the King is to be preferred, ſo that if there be any debt 
due to him, and he begin his Suit for it before any other man can 
get a Judgement for his debt againſt the executor or adminiſtrator, 
his debt ſhall be paid before any others. 3. After the King is ſer» 
ved and ſatisfied his debt, then the debts of common pecſons muſt 
be paid. And theſe alſo muſt be paid in this onder or manner. 
1. The debts due by Record by any judgement had againſt the 
deceaſed in any judiciall preceeding in ny Court of Record. 2. 
The debts due by Statutcs or Recogniſances ented into by the de- 
ceaſed; for the debts due upon juc gements muſt be ſat iti ed before 
tbeſe fr jadiciu int volſeſteriui. 3. The debes due by Obligations 
and penall and fiegle Bils, for theſe are in equall degree, and theſe 
are to bee paid after Statutes and Recogniſances. And yer if the 


Statute ot Recogniſance be only for performance of Covenants., . 


and no Covenant is broken an Obligation for the of pre- 
ſent money ſhall be diſcharged before-ir.:, 4« Tbe deu due for 


Rent 


Fourthly, in 0 
payment of 
Debts and Le» + 
gacies; and 
the order of © 
payment of 
Debts and Le- 
gacles. 


4 Teftavient, 


rent upon Leaſes of Land, or u of tente j but tne Gay 


that debts due ſor tent in the Teſlatots life time ( be the rent 
reſerved upon Leaſes made by, or without deed for years, or at 
will) are in equality of degree with debts duc upon Eſrecialiies. 
1. The debts due ſot ſervants, wages and workmen. 6. The debts 
due upon ſhop - books and verball Contracts; and yet it is ſaid 
by ſome, That Legacies arc to be paid before debts due by ſhop- 
books, bills unſealed, or conmmacts by word, rad von credo. And 
amongſt debrs alſo that are in equality of degree, thoſe that are 
due are tobe paid before thoſe that ae not dut; and choſe, whole 
day of pay ment is ilteady come before choſe, whole day of Pay- 
ment is not yet come: And yet if ehe Creditor whoſe Gy of pay- 
rent is already came, doe not ſue for bis debt untill his debt whole 
day of payment is at a day to come, become due, the Executor or 
Adminiſtrator may ſatisfie which, of them he yill. firſt. And a- 
mongſt debts chat are due and already to be paid, thoſe chat are firſt 
faed for, are to be firſt paid: Ox if the Creditots begintheit Suites 
together, the Exicutor or Adminiftrator may pay which he will of 
them firſt, and to pay debrs in any other order is dangerous: 
And therefore for the purpoſe, if the deceaſed M two ſeverall 
debts of 10 l. a piece to two ſeveral} Credicors by ſeverall Obli- 
gations, and the Executor or Adminiftrator hach enough only to 
pay one of them, be that can firſt get Indgment and Execution 
ſhall firſt be arisfied, and if the Executor or Adminiſtrator doe af- 
terwards pay the other his debt, he muſt fatisfie the firſt out of his 
own eſtate, If one that hath a debt due to him from the deceaſed 
upon a fimple Contract or the like, ſue the Executor or Admi- 
niſtrator for it, and there bee debts due to others upon bonds and 
bills unfacisfied ; in this caſe, the Execucor or Adminiſtrator may 
not pay this debt, nor may hee ſuffer the Plaintiffe to recover in 
his Action; for if he doe, and he ha ve not Aſſets beſides to fatisfie 
the debcs due upon Bills and Bonds, he muſt ſatis ſie ſo much out 
of his owneſtate as hee hath ſs. paid, ot ſuffered to bee recovered 
from him; forinthecaſeof an Action brought, he is to plead and to 
ſer forth theſe debts upon Eſpecialties,  aod co lay that he hath no 
more but what is ſufficient to fatisfie them &c. and thereby he 
ſhall bare the Plaintiffe in his Action. In like manner it is, if one 
that hath a debt due to him from the deceaſed upon an Obligation, 
fue the Executor or Adminiſtrator thereupon, oy om be Eire 
due to others upon Iudgements, Statutes or Recogniſances, and the 
Executor or Alminiftexos ſuffer the Plaimiffe to recover the debt 
due che Obligation for want of pleading the Iudgements &c. 
or doth voluntarily pay that debt, end he hath not Aſſets beſides 
to pay the debts due upon c. in this caſe, he muſt 
pay ſo much out of bis own cowards. che ſatisfaction of 


the 
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Iuſt. Dod. 
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3. A'\'Teftament, 
the ſaidl debe due upon Tudgements &c. as be hath paid of the debt 
due upon the Obligation, Bur here it muſt bo noted that no Iudge - 
ment or Statute chat is Uiſchargod or is left and ſuffered to te 
by. agreszent to barre dthers of rbeir debts, ſhall be any barre 
to others chat ſue for rheir due debrs upon 2 — Kc. and Co rin. 
therefore if any Executor or Adminiſtrater (hall plead any ſuch 
Tudgement &cc. in barre of any other debt ſued for by any other 
Creditor, the Creditor may by ſpeciall pleading ſet forth this mar- 

ter of Covin and avoid the plea and barre of the Executor or Ad- 
miniſtrator. If one Creditor whole debt is in equall degree and 
preſently due and to be paid, begin a Suit againſt the Executor ot 
Adminiftrator for his debt, and hee hath notice that the Suit is 

begun againſt him, or the Action is laid in the County where . 
the Executot or Adminiſtrator doth dwell, or (as fome have ſaid) 

in Londow, (in boch which cafes, it ſeemes he is bound to take no- 

tice thereof at his perill ) and after this Sait degun hee doth make 
voluntary pryment of another debt in equall degree in all re- 

ſpeRs for which no Suit is begun; this is a devaſtavit in the Exe · 

cutot or Admĩaiſtrator, and if he ha ve not Aﬀets to ſatisſie him who 

begau his Suit fitih, he ſhall be compelled to facisfie ſo much thereof 

as he doth voluntarily pay to the other, and that out of his own 

eftace : And yet an Executor. or Adminiſtrator may make volun- 

tary payment of any debt due by Record, as by Iudgement, Sta- 

tute & c. after ſuch a Suit begun and juſtific it. If two Credi- 

tors ja equall degree to all purpoſes begin to ſue for their debts at 

one time; in this caſe, the Executer or Adminiſtrator cannot 

ſafely make voluntaty payment to either of them, unleſſe he ha ve 

enough to pay them both; but his ſafeſt way is to pay him firſt, that 

in a due and legall proceeding { for he may not covinouſly help 

one of them to a Iudgement ſooner) can firſt recover it by Iudgment 

and Execution: And yet if in this caſe no Suit be begun, the 
Execuror or Adminiſtrator may make voluntary payment to ei- 

ther of them in equall degree of his whole debt, albeit he have 

no Aſſets left to pay unto the other any part of his debt. If .L 

and B be two Creditors in equall degree, and A begin his Suit 

firſt, and after B doth begin his Suit, and it happeneth that B 

bend fide without any Covin or agreement between him and the 
Executor or Adminiſtrator doth get Iudgement and Execution 

ficſt ; in this caſe, the Execmtor or Adminiſtrator may make pay- 

ment io Bfickt ofall. But if the Executor or Adminiftcator doth 
by any Covin and agreement help & to his Iudgemem and Execu- Coin, 
tion firſt, and by this meanes he n firſt ſatisfied , if there · be not 8 
enough left to ſatisſie 4 , he mutt fati ſie him out of bis dwn 
eſtate. If two Suirs begin at or about one time upon two ſeverall 
Obligations, und the Exceutor is forced to plead to them both be- 


fare E 


the Executor or adminiftrator may doe in this caſe : And here note 
by the way, that it is policy for a Creditor that hath cauſe to ſue an 
executor or adminiftrator, to bee doing betimes, and to get judge- 
ment and execution aſſoone as he may for it fallech out In this caſe, 
That he chat doth -firft come ſhall bee firſt ſerved : Aſter all the 
debcs are paid in ſuch order and manner as before, then is the 
executor or adminiſtrator topay and to deliver che Legacies : and 
herein theexecutor may preferre himſelſe ſo, that if any Legacy be 
iven to him, he may detaine and deduR it, albeit there be nothing 
eſt to diſcharge the Legacies given to others: and after he hath ſa- 
tisfied hinaſelfe, he may ſatis fie and deliver what Legacies he will, 
albeic there bee not enough to ſatis fie all the Legatees; or he may 
pay to each of the Legatces a part of their Legacy, and deduct a 
part out of every Legacy where there is not enough to ſatisſie all 
—— : But if any particular thing, as a Leaſe, or a horſe, 
or the like be given; this muſt be delivered accordingly, and may 
not be ſold by theexecutor or adminiſtrator to pay others all, or any 
part of their Legacies : and if there be enough to pay all the Le- 
acies they muſt be paid all according to the Will; — it is ſaid by 
„ that if an executor or adminiſtrator make no Inventary of 
the goods, that be mutt pay all the Legacies whether he have A ets 
or not. The laſt thing an executor or adminiſtrator is to tale care of, 
is to make an account, (for it is held that an executor or admini- 
ſtrator is not bound in Law or Conſcience to make reſticution for 
perſonall wrongs ) wherein this is to be known, That the Ordinary 
may if he will call the executor or adminiſtrator to account con- 
cerning the goods and chattels of the deceaſed, cicher generally or 
particularly as the caſe requizeth ; and that with or without the 
Credito:s or Legataries inſtigation, within a year or what time he 
will; unto v ch account he may call all che Cr-ditors and Lega - 
taries; and therein the executot or adminiſtrator muſt ſhe what he 
hath received, and what he hath laid out and prove it in ſach ſort as 
the Ordinary (hall like: And then if it be found he bath faich- 
fully and fully adminiſtred, the Ordinary may acquit him of the 
burrhen , and then hee is diſcharged of all Suits in the Spiricuall 
Court; but chis account and diſcharge will not help nor availe him 
at all co diſcharge him of Suits at the Common-Law. 

The Office and duty of the Ordinary after the death of any 
perſon within bis Diocefle, is, if he hear of any Will made, and 
any Executor appointed, to cite the Exteutor, and to compell him 
to come in and prove the Will, and to accept and take upon him 
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: A T eftament. | 5 
the adminiſtration of the goods, or to refuſe it: and if the Executor 
refuſe, or if there be a Will made and no Executor appointed, the 
Ordinary muſt commit che adminiſtration eum teſfawents annex to 
whom he ſhall think fit, and take Bond of the admiſtrator to per · 
forme the WII. And if there be no will made, he is to grant the 
adminiſtration of the goods to the next of kinne, if he or th 

require it; and if not, to whomſoever beſides ſhall deſire it; or if 
no body ſeek it, he may grant letters to whotn he will ad coligen= 
dum bona defur ti, and thereby take the goods of the deceaſed in- 
to his own hands: and then it ſeetmes hee is to pay therewith the 
debts and Legacies of the deceaſed, fo farre as the ſame will reach 


in ſuch order as the Executor or adminiſtrator is to pay them. See 


more of this queſtion in Numb. 29. i»f7 4. 

An Executor or Adminiſtrator regularly hall charge others for 
any debt or duty due to the deceaſed,as the deceaſed himſelf might 
have done; and the fame actions the deceaſed might have had, the 
fame actions for the moſt part the Executor or adminiſtrator 
may have alſo: And therefore he may have an action of ac- 
count, b an action of Treſpaſſe ds bonis aſportatis in vita teſtatorir, 
e an action of debt againſt a Gaoler upon the eſcape of a priſo- 
ner,d a Writ of error upon the Statute of 27 Elix. e an attaint upon 
the Statute of 23 H. 8. a Writ of reſtitution upon the Stature 
oſ 21 H. 8. f an action upon the cafeuponthe afſumpfitof the Te- 
Rator,gan /ndewpnitate nominis when the deceaſ ids goods are taken 
upon an Out- lawry againſt another man of his name, h an action of 
Covenant for breach of a Covenant made to the deceaſed, i an 
action upon the Caſe upon the Trover and Converſion of the goods 
of the Teſtator, k an Ejeftione firms for an ejectment of the Teſtator 
out of a Terme, 1 an action of debt forthe tent behind in the life 
time of the deceaſed, m an action of debt for the arrearages of an 
annuity due to the Teſſ ator in his life time, n and a Raviſhment or 
Ej-Amenc of guard for a wrong due to the deceaſed, o But an 
Executor or adminiſtrator ſhall not charge another, or have any 
action againſt him for a p:rſonall wrong done to the Teſtator, 
when the wrong done to his perſon or that which is his,is of that 
nature as for which dammages only are to bee recovered : And 
therefore an Executot or Adminifirator cannor ſue another for the 
beating or wounding of the deceaſed, cr for a Treſpaſſe done to him 
in his cattle, graſſe or corn, or for a waſte done by his Tenant in 
his lands; for theſe are ſaid co be perſonall actions which die with 
the perſon, according to the rule, Actis perſonalis moritur cum 

7ſona. 

If the Teftament be kept from the Executor, he may have re · 


medy to recover it in the Spirituall Court: So if the goods of the 


decealſcd be kept from him, he may 1 there for them if he will, or 
8 he 


28. Where and 


how an Execu- 


tor or Admini- 


ſtrator all 


charge others 
in reſpect of 
the eſtate of 
the deceaſed, 
and what acti- 
ons & remedy 
he may have 
againſt other, 
and what not, 
and how. 


I "Gaps 
fue in an Court of Common-Law. And if chere bee n 
e Exon made, or wo Adminifiratiens gramed 
r , hee is sighttall Executor or adminifirarcr may 
ſue weopgfull adminifizmer for the goods is his d- 
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I 60s land chargeable with the rene, and out of which it 
doth i Þ in erg the: agi in ey it, on in de ec 
ſeſſion of any onethat doth claime by or under him. 
If any of my houſhold ſervants doe convey away. and cloine or Sec $2: 35 
deſtroy any of my goods; any exccuor or adminiſtrator may have 
a ſpeciall Commiſſion out of the Ch to enquire of, and to 
puniſh it. And in caſe where a man doch ſue as executor or admi- gos. An, 
niftracor he muſt in his action name himſelſe as be is, 4. c. if be bee pi 
an Executor, be muſt name himſelſe ©; and ifan adminiſtrator, he . Exc 
namc * ay 6g wa many — tor 14. 
2 re 1 i action, 
be allzamedia 2 goods in his 
hee alone ſell them, perhaps for this contract be may 
an action for the money ia his own name; ſo alfo if che 
out of his poſſeſſion alone, it is faid he alone may ſue for 
them; but the ſafeſt way in theſe caſes, is to fue in the names of all 
ö the Executors; for the poſſeſſion of one of them is ſaid to be the * 
. poſſeſſion of all of them. wr. 
Sz Whercand An executor or adminiſtrator regularly ſhall be charged by ces. ſuper 
{ _—— others, for any debt or duty dus from the decrafed, as the decea- Lit 2095. NF 
5 — ſed himſelſe might have biene charged in his life time, fo farre 2 . IN ci 
 becharged by forth as he hach any of che eſtate of the decraſed to diſcharge the g fees, 
| others, and. ſams. Aud therefore if a man bind himſelſe by Obligation or Co- [ 
Ju nei  Yenantto pay money of doe any ſuch like thing, and doe not bind 
i be bad a> bis cuecutort or adminiftrators by name; in thiscaſe, the excuter or 
" gainſt him, or. admin may be ſued and may be charged as farre forth as if + 
ot. they were named, And yet where the Covenant is but all, | 
as where ons doth male a Leaſe for yeares, and the Leaſſor Co Goo 
venant to pay the quit rents, but he doth not ſay — 4 4 
by chis it ſegrmes the execucor or adminifiraror of the Leaffor H 
. ©. Ao ation of the caſe again him , c. e 
e of ho Tenor peat Fort 
where 3s 
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For 
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bil parte bonerans lyeth 


whete che ground of the 


yeth «gainft him for Arrearages of account found upon the 
before Auditors. 

The executot or adminiſtratot of the father that hath levied 
Aid of his Tenant for the marriage of bis di s Hall bee 
charged with it, zud the daughter may ſue for it. 

The executor or adminiſtrator of a Gardian in Chivalry that 
doth commit waſte in the Wards lands, ſhullbe charged and may be 
ſued for the heire for it. 

If a man poſſefſed of a term of years, deviſe it to another, and 
the executor or adminiſtrator of che Deviſor before the aſſent to 
the 22 commit Wafte in che land in Leaſe ; in this caſe, 
he ſhall be charged with, and may be facd for this Waſte by him 
in teveiſion : But if the executor die, his executor ſhall not bee 
charged with it; for ic is a perſonal! wrong that dyeth with the 

1 On. F 
ifs Biſhop grant an antuity out of his lands to 7 F for life and 
die; in this caſe, it ſeemes the executor or adminiftracor of the 
Biſhop ſhall bee charged with the Atrerages due in the Biſhops 
time. 

If a Leaſe for yeares be made rendring rent, and the rent is be» 
hind and the Leſfcedie; in this caſe , the executor or adminiſtra. 
tor of the Leaſſer ſhall be charged for this rent. So alſo if Leafſee 
for yeares aſſigne over his Intereſt and die, his executor or admini- 
ſtrator ſhall be ch with the — before the affignmenc, 
but not with any of the Arrerages due after the aſſigument. 

The executor or adminiftrator of a Cuſtomer or Controller (hall 
be charged upon a Taile of the Exchequer ſhewed to the Te- 
ſtator, | 

The executor or adminiftrator ſhall bee charged for 4 Raviſh. 
ment or ejedtment of Ward by the decraſed. 

The Executor or Adminiſtrator may be charged in the Spititu» 


all Courc for Tythes due ftom the deceaſed: but he may not ( as it 


ſcemes ) be ſued in any Temporall Court for them. 

Ihe executor or adminiſtrator of a man that recovereth a d 
upon a judgement had by the deceaſed, ſhall be chargable wi 
reſlitution, if che judgement be reverſed forertor. 

An executor or adminifttator ſhall not be charged for any perſos 


mull wrong done by che deceaſed, and theteſore no action may be 
Ss. brought againſt him for any ſuch as becauſe the decraſed 


did burne the Deed of the + lanciffe, ſiffer a Priſoner at bis ſuire 
to eſcape, cut down his trees, ext 1— beate dt wound the 
i 2 WE 


body 
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A Teſtament, 

of the Plantiffe, defame him in his name or the — all 

ere ſaid to be perſonall actions that dye with the perſon, nei- 
ther is there any remedy to be had againſt the exteutor or ad minĩ · 
ſtrator in equity in theſe caſes, neither ſhall he be charged in an 
action of accompt for any receit or occupation by the deceaſed- 
And yet perhaps an action of che caſe may lie in this caſe; neither 
will an action of debt lie againſt him upon the ſimple contract of 
the deceaſed, but an action of the caſc — wy Neither will an acti- 
on lie againſt anexecutor ot adminĩſtrator upon an arbittement made 
in the life time of the deceaſed, albeit it be made in writing. Nei. 
ther will any action lie againſt any Executor or — * for 
colts given in the Star-chamber or Chancery agaiaſt che deceaſed. 
in a Suite there, but when the party dieth, the ſame is lot; and 
where a man doth ſue an executor or adminiſtrator in a Suite, hee 
malt charge him as he is, v.z. if he be an Executor, he muſt ſue 
him by that name if an adminiltrator,then by that name. And where 
there be many Executors, and have all accepted, they maſt be all ſu- 
ed; but if ſome of them have refuſed, perhaps the Suite may bee 
— enough againſt the reſt. But otherwiſe one Executor cannot 

charged without his companions, except it be in the caſe of Sum- 

mont and Severance, and in ſome ſpeciall caſe where one alone doth 
the wrong and the like, as where one Executor alone doth detain 
the deeds from the heit; for in this cale he alone may be charged. 
See more infra at Numb. 39. 

All che Executors where there be more then one, be they never 
ſo many, in the eye of the Law are but as one man ; in which 
teſpect the Law doh eſteeme moſt acts done by or to any 
one of them, as acts done by or to all of chem. And there- 
fore the poſſeſſion of one of them of the goods and chattels 
of the deceaſed is eſteemed the poſſeſſion of them all; paiment 
of debts by or to one of them is eſteemed a payment by or 
to them all; the ſale or gift of one of them of the goods and 
chattels of the deceaſed, the ſale and gift of them all; a Releaſe 
made by or to one of them is a Releaie made by or to them all; 
and the aſſent of one of them toa Legacy the aſſent of them all. 
And therefore if there be two Execurors , and one of them de- 
liver up the Obligation to the Debtor whereby he 1s bonnd, the o · 
cher Executor ſhall not recover him in a Detinue, So if ryoExe- 
e&torshave lands ot goods in execution, and one of them releaſe all 
his intereſt, this isa cocall diſcharge of the execution. And yer if 
in this caſe there be any practile between the executor and the 
Crediror in chis matter, and there be not Aſſets beſides to pay all 
the Debts and Legacies, here perhaps the other Executor may have 
remedy in equity againſt his Co- executor and the Creditor. Bur 
how the Law is of Adminiſtrators , quere; for ſome think that 15 

| o 


1 Adiudge 
Hill 40. Ehr. 
B. R. Bos. 
yers caſe. 

s H . , Is 
BR., per 3 

Luttices, 


Coo g. is. 
40 Broo. Ex · 
ecutor yg. 
136. 156, 
Fir. Briefe 
34", 


31 El, 4-26; 
4s E 9 4. 16, 
H. 4. Bro 
kxecuto's 
66 39.65.94 
Ed. 4-12. 
Firz.| Exec 
tors 10. 


FE as, 


* 
1 
4 


; A Teſtament. 
of them alſo muy ſell goods releaſe debts, plead to uRions or the 
r like without the teh 
Dyera16. If one Exerutot atturn to the Grant of a revetſion, or a rent; 
Ceo. +3'- thisis a8 good asif they did all attutn and bind all the teft , as in 
bo. caſeof to a Legicy; for inthis caſe the aſſent will bind all 
idge a. the teſt, albeic there be not enough to pay the debts beſides the Le- 
gacy given away by aſſent, bur his aſlent ſhall not hurr his Co · exe 
A cutors in a Devaſtavit. 
. Coo, 9. 36. If one Executor appear to an action ſued againſt them all , or 
Dyerz10- plead a Plea to it; this forthe moſt part ſhall be faid to be the ap - 
3 pearance and plea of rhem all, and ſhall bind the reſt. | 
If ewoExecutors ſue together, and one of them is ſummoned 
- -y EH, and ſevered; in this eaſe he that is ſurnmoned may before Indge- 
+ ment releaſe the duty; but if the other proſecure to 1 
* fitſt, and then he that is ſevered acknowledg ſatisfaction this will not 
| benefit the Defendanr, nor barr the reft that are Plaintiffes {in the 
Iudgement. And if 3 Executors ſue, and 2 are ſammoned and 
ſevered, and the 3 recover and dye; in this caſe the other two 
ſhall have execution. Sce more at Nb. 27. ſupra] 
| One Executor or Adminiſtrator cantor give or fel any of the „ . 4 
2 goods or chattels of the deceaſed ro another Exceutor or Admmni- ang Brera 
| Plow. 343- Rrator; and therefote they may not make diviſion of the goods may do de an- 
w3s, amovght themſelves ; and regularly one of them carinox fue another other, And 
18 of them, And therefore if one keep, give, or ſell all the goods , har remedy 
— releaſe debis, or the like in the di utbance of the execution of — , 
' the Wilt or due Adminifttationof the eſtate; it ſeemes the other Adam 
* hath no ey againſt him, excepr it be it the caſe of Covinbe- may have a- 
Cl fore; But if all the refidne of the goods and chatrels after debts and gainſt another * 
| legacies paid be given to one of the Executors alone, and aftet the or 22% | 
Jbr and legacies paid the reft do deraive it or any part of it from 
him; in this caſe perhaps hee may have ſome remedy againſt 
them. = ; 
** If the Debtor make his Creditor and another his Executott aud 
the Creditor doth refuſe the exzcutorſhip, and the other doth c · 
120 cept it; in this caſe the Creditor may ſue the execuror for tim 
1 debt: But if both prove the Will, and the Debtor dye, the ſut 
viving Co-execuror cannot fue the exeentor of the debtor for tit 
debt. And if one makea woman and two others his execurors , 
an a Credicor before fhee doth accept of the excentoiſhip doth 
— 1 in this caſe hee may ſue the other execucors for 
| thu ; but if ſhee have accepred of che exeentorſhip firſt ; 
Pow ir contre. ; b 32. Deraſts 
$29:442- *  A'Devaftavit or wafte- in an exeencor or adminiftraror is h. oh Lui. 
. be doch mmaitnploy the eftace ofthic deceaſed, and windemeanhim- 2,22 bl be 
. lſelfe in the managing thereof ageinſt the truſt repoſed in hits vn and waſtes. 
. - 113 And ing ef he 
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= 436 A Teſtament. 
goods of the And this may be done divers wayes, as . When the Exeeutor 
&d by or Adminiſtrator doth beſtow more upon the Funerals of the de- 
— — ceaſed then is meet, having reſpec to his degree and eſtate. 2. 
J. mini- . 3 
ficator, Ang Wben he doth pay Legacies in money, or aſſent to Legacies gi- 
© how he ſhall ven in other things betore the debts are paid, and hath nor enough 
be charged befidestopay the debts. 3. When he doth not pay the debts in that 
| thereupon, order and manner as is before ſer down, but doth pay them ffi 
* he ſhould pay laſt, and he hath not enough to pay them all. 4. 
When he doth releaſe a debt or duty due to the ed before 
he doth receive it, or when the goods of the deceaſed being taken 
from him, he doth releaſe to him that doth take them the action 
whereby he may recover them. 5. When he doth (ell the goods 
of the deceaſed much under value, eſpecially if it be with covin, 
as to his near friends, to his own uſe, to have money under hand, 
or the like: but otherwiſe to ſell them under value, eſpecially where 
he cannot conveniently make more of them, is no waſte, All 
theſe and ſuch like acts as theſe are ſaid to be a waſte in an Exe- 
cutor or Adminiſtrator ; and being diſcovered againſt him by the 
returne of the Sheriffe, (or as ſome think by enqueſt of 
It will produce this effect, to make the Executor or Adminiſtrator 
ch e for ſo much as he hath N and waſted de bonis 
8 ſo that any Credicor may charge him for the debt due to 
im from the Teſtator as tor his own proper debt, and for ſo much 
the execution ſhall be made againſt him own body lands and 
goods; And yet ſo as one Executor or Adminiſtrator fall not be 
charged for the waſte of another; for if there be many Executors, 
and one of them only doth commit the waſte, he only ſhall be pu- 
niſhed for this waſte. And the Executor or Adminiſtrator 11 he 
do commit a waſte in the gift or ſale of goods ſhall anſwer it alone; 
for he to whorn the goods are given or ſold ſhall not be puniſhed 
for ic, neither ſhall che executor ot adminiſtrator of the executor 
or adminiſtrator be puniſhed for it after his death, And howſo- 
ever the huiband ſhall be charged in a Devaſtavit for the waſte of 
himſelſe or his wife where ſhe is an executrix whiles they both live 


the marriage he or ſhedoth commit a waſte, and after ſhe die; in 
this caſe ĩt ſeemes the husband ſhall not be charged for the waſte 
himſelf or hiswite'did, Sed quere of this, For ſif a void Admini- 
fration be commirted, and the Adminiſtrator do waſte the goods, 
and after the Adminftiration is committed ta another; in this 


the waſte done in his time. But an executor or adminiſtrator may 
lawfully ſell or convert the goods of the deceaſed to his on ule , 
ſo as he conyert the to the uſe of che deceaſed, in payment. 
ol debrs, or the like , and pay lo much of his own money So 
I goods. 


— 


together; yet if a woman executrix take a husband, and during B. 


caſe the firſt Adminĩſtrator mae be charged by the Creditors for 
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. A Teſtament. 
goods ſo converted to bis uſe arg worth; and theſeaQzare not efiee- 
med a waſte in} him. Alſo he may ſell any ſpeciall Legacy that is 
iven, and this is no waſte in him; how beit it is a wrong to the 
egatee if there be aſſers to pay debes befides, And when he hath 
enough to pay all the debts and Legacies, then he may diſpoſe of the 
whole eſlate how he will without any prejudice to himlelf at all. 
An executor of his own wrong is one that is neither lawfull ex- 


ecutor nor adminiſtrator, ard et doth take upon to do and act ſueh 


things as are only fit for, and proper to an executor or adminifira- 
tor, as to take the goods of the deceaſed into his own poſleſſion , 
give and (ell them, pay the debts of the deceaſed therewith, releaſe 
the debts due to the decealed , and ihe like. Ard a man may 
make himſelfe ſuch an executor by any ſuch intetmedling wich 
the office and work of an executor as followeth; x. By proving 
rhe Will with the money of the dead; but to proveanother mans 
Will at my own charge, will no more make me chargable as ex- 


- ecutor of mine ow wrong, then to bury the deceaſed in a decent 


| Glowcef?, Aſſiſes 9. (r, 


Strat. 43. 
kh. cap. 
8, 


P lick, 7. la. 
Co. K per. 
ch. luſtice. 


manner out of his own eſtate. 2. By a ſeiſing, gaining, keeping 
and uſing of t he goods of tbe deceaſed as a mans own, eſpecially 
if he convert them to his cwn uſe, ſell, or otherwiſe diſpoſe them; 
ard every colour of title will not help in this caſe ; for if a man 
make a Decd of gift of all his goods and chattels to another, and 
dyeth inteſtate, and this in truth is fraudulent and in truſt, and 
the Dcnee after the death of the Donor doth diſpoſe of theie 
goods and chattels as his own ; in this caſe and by this meanes 
he ſhall be eſteemed, as executor of his own wrong. Ard yet if 
the Deed of gitt be bone fide in ſatisſact ion of a juit debt, and the 
goods be no more then the debt, it may be otherwiſe: bur if the 
goods be much more then the debt, there it ſeemes he ſhall be 
charged ſo for the overplus, and that whether he have them in 
pollethon or not; and ſo was the opinion of luſtice Jones at 
It the Ordinary grant Letters «d col- 
liygendumws © vendendum the goods of the deceaſed that are like to 
periſh, and / $towhom the Letters ate made, under colour there= 
of doth take and fell the goods; hereby he may make himſelſe 
chatgable as executor of bis own wrong: for the Ordinary bach 
no ſuch power himſelſe, and therefore he may not give that po- 
er to another. If a man that 1s.next of kin procure a Beggar, 
or a ranger to take cut an admini tration, and then to make him 
a Deed of gitc of all the goods for a ſmall matter ʒ be may bee 
thus charged forthe overplus of the worth of the goods more chen 
he gave. So if a Debtor procure ſuch an adminiſtration to bee 
taken out, and then get a Releaſe of his debt from the admi- 
niftcator ; this may him as executor of his own 
wrong for ſo much as his debt come unto. And yet a 
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. make me no ble then if I cake an Inventary of all 
Y the goods of the deceated. So if another man take the goods 
3 of the deceaſed and fell them to the, or give them ro me; How» , 


ſoever this will make him chargableas Executor of his owh ytopy, 
yet this will not make me ehargable ſo. Neither will every dii- 
poſition of the goods of the deceaſed makes man Expentor of his Ew 6x 
SH wrong; forif a man ſel ſome of the goods of thedeeuaſed (where l. C 
there is tieed) to help forward a decent Funerall of the body of O4. 
the deceaſed : this is no ſuch difpoſitioh #3 to wake a man charg< d 4 g. ' 
able tb. So if I deliver the wife of the deceaſed her neceſſary Fit Exccs 0 
wearing appatell, or if I be wife to the dæteaſed and take it m7 + 
ſelſe. Sb where I cake any of the deceaſeds goods into my har 4 
| by miſtake, ſuppoſing them to be mine o], or under colour of . 
title, as when I Have a good Deed of gift ox ſale of them without p 
any frand or covin : or under a good anchotity z as when I rake 3 
them upon a wartant from the Sheriffe that hath procefie out of 
the Exchequer to rake them, ot #5 a Treſpafſor only, as when I 
kill, or otherwiſe abuſe the carcell ; ſuch an ir with the 
of the deceaſed will nor make a man hargable Exerutor 
of his owne wrong, neither may I ſo bee charged in theſe caſts. 
The third way by N 
Executor of his ou wrong, is by deli ne bf the of the See the C- 
deceaſedco Credicots in ſarivfaRionvf cheirdebes; or by Gllingaby. elo. 
of the goods of the deceaſed to pay the debrd of — 
ſaying the ſme wich the money made thereof; but to pay the K 
ceaſeds debt with a mum ori money willnot make himcharg- 
able ſo. The fourth by which a man make himielſe o 
__ e wy of the debe due to the deceaſed; Dyer 16. 
The fifth way by which a mn may make himfelf o, 
| by releafing any debts or duties due to the deceaſed. The fixth peer 16, 
* dehvering any Legacies given by the deceaſed in kind, 
The Leah way 
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eikt, ind by all theſe and ſueh like mene « man may make him - 
ſelſe an : So that if an E recusor after he 
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charged as Executor of 


welter ofhivowh 

Wiived the E 
his Admitnftration is repeated 
che eſtate in any ſuch manner, he may bite 
His owWü wrt : And if a woman cake more of her weüring 


—_ then is tiecefſafy and convenient for one of her radke 
nd condition withent Legacy of che husband and licence of the - 
Executor, ſhee may bet charged thus. 
And if a man under colovrofan Adminiſtration that is not good, 
or of a Commiſſion «d colligemiom bene defhact : that is not g 
or of a Will when in truth chere is none ut all, or no good Will, doe 
take upon him to inrermeddle with the goods and to di of the 
eftate in manner as aforeſtid, by this meanes he may himſelfe 
chargeable thus. And in cheſe-caſes and by theſe mennes, ſuch per- 
ſons that doe fo ihtermeddle, do make chemfelves to be accoumed in 
Lay, Executors; but Executors by wrong only and not Executors 
, by right. And therefore, ſuch perſons have not the favout nor 
power of lawfull Executom, as to bring any Action for debt due 
to the deceaſed; rodeduR and pay themſelves any debt due to them - 
ſelves firſt of all and to barre other Credicors, and the like. * And 
for ſo much as they have fo diſpoſed and miſ-imployed, and no 
more, they make cthemſ:lves chargeable to any Cteditor or Le- 
atee of che decraſed that ſhall ſhe chem as farre forth as a lawſull 
xecutor is chargeable. And albeic, be that doth thus be a Creditor, 
yet this will not help him ; for « Creditor may not enter upon the 
goods of the deceaſed and pay himſelte firit, and if he doe fo, if there 
be 2 lawfull Executor ot Adminiftrator made, he may ſue the Cre- 
ditor ; and if there be no Execucor or Adminiſtrator made, the 
Creditot may by this meanes make himfelfe chargeable to other 
Credirors, as E xccutor of his own wrong for ſo much as he bath 
taken into his own Hands: And then 2 man ſhall be charged the 
tather in theſe caſes, and by this meancs when there is no Executor 
made; or if there be an Executor made, when he doch refuſe to rake 
upon him the Executorſhip, nor any Adminiſtration granted; for 
hen à man dj eth Inteſtate, and a ſtranger taketh and uſeth the 
of the deceaſed as his own, albeit he pay no debt, or Legacy, 
nor doe any ocher act a Extcutor, yet when no other man taketh 
him the adininiſtration, this intermeddiing fhail make him 
eable us Executor of his own — in chat cuſe the Cra - 
dior hath no other remedy: Bur in caſe where there is an Execu- 
tor made, and he doth the Teftamenc, nd doth take upon him 
the Atminilttarion ef the goods, and chen a ſtranger taketh out of 
' the Hands of ch Executor or ino hie own. hands all or 
ſome of the goods of the decaaked; and uſtch them as his on; 
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e 
there is a lawſull Executor whom the Creditor bets 
remedy , and the Executor have his remedy for 
= the ranger; for they are and ſhall be accounted: 2 
b of the Executot ſtill, notwithſtanding be Rranger the 
of them: And yet in this caſe alſo where there is a right- 
ull Executor, if a ſtranger fhall take the goods into fiis hands, claime 
to be Executor, pay debts and Legacies, and receive debta, and in- 
termeddle as an Exccutor ; in this caſe, perhaps, and by this ex- 
preſſe Adminiſtrationas Executor, bee d as Executor 
of his own-wrong.,/albeic thete be a Jewfull Execttor: And if a 
man die Inceftace, and a ſtranget intermeddle with the eſtate as be 
fore, and then the Adminiſtration is granted to another; in this 
caſe, the ſtranger may be by any Creditor or Legatee as 
Executor of hi own wrong fot his intermeddling before the Admini- 
ſtration granted; for the rightfull Executor or Adminiſtratet ſball 
be charged with no more then what doth come into his hands. 
And if an adminiſtration bee granted afterwards to any one that p, he. 3 
hath fo intermeddled with the goods before; his will not purge 3» Fl, co. 
the wrong done before; and therefore in this caſe, a Creditor may , len 
charge him as Rxecutor of his on wrong of as a lawfull Admi- od. 
niftracor at his election. | | 

The Adminiſtrator durante wineri <tate js a ſpeciall Kinde of Ad- _ 

miniftrator; andis in caſe where an Infant under the age of x7 years 7 — 

(for at that age an Tofanc is capable of an Executorſhip) is made 

an executer, and the Adminiſtration of the goods (as the manner is, 

in that caſe) is committed to one ot more of the next friend or friends 

of the Infant during bis minority, which is untill be be of the age 

of ſeventeen yeares; he that hath ſuch an adminiſtration granted un- 

to him is ſuch am Adminiſtrator. And he is ſometimes generall, 

i. e. when his adminiſtration is granted unto him without any words 

of limitation: and ſometimet he is ſpeciall; i.. hen his admini · , 
ſtration is granted to him ad opus & aſam of the Infantonly, In 

the firſt cale;he hath as large a power as another adminiſtrator hath, 

and therefore he may aſſent. to a Legacy, albeit there be not Aﬀecs 

to pay debts;he may ſell any of the goods or cha of the deceaſed, 
or give them Sway or the like, as another adminiſtrator may doc. 
But in the laſt caſe, it i otherwiſe 3 for ſuch a {peciall adminiſlra 


— — ä 


1 . gere 
4 them die, or come to theage of ſeventeen yeares ; now is 
25 — | —— — — 

4 a hug at is teen years or z.in 
this caſe, it ſeemes the — — . And therefore 
alſo it is that if ſuch an adminifiration dararre miners ata bee 
8 the executor is ſeventeen yeates of age, che adminiſtra» 

7 tion is yoid. . | 

| a4 It hath been held that the Ordinary after he hath grand the ad- 
$24,330.34. miniſtration of the goods of a man ate to another may after- 
K4'4.P/ wards without cauſe revoke the ſame and grant it to another, at his 
Aninifra- pleaſure: and that if the Ocdinary grant — s of adminiſtration 

*. to one, and after grant letters of adminiſtration to another, of the 

goods of the ſame man, that hereby the ſecond letters of admini 
ration are ipfo facto countermanded , albeit there be no words of 

ee the - Reyocation in them. But it ſcemes the Law is otherwiſe, and that 
* aftet the Ordinary hath granted the adminiſtration according to 

1, New the charge and direction given him by the Statutes, that he cannot 

de . after wards revo it, and grant it to another without cauſe; 5:4. na- 

| leſſe che firſt admillfiftration be- illegally granted, as when it is 
graated to.a ſtranger, and not to the next of kinne or the like, or 
unleſſe the firſt adminifirator cannot or wi I. aot adminiſler; for in 

theſe caſes he may without doubt grant the adminiſt ration to ano-. 

ther. And yet in theſe caſes, where there is a former adminiſtration 

ranted regularly, all acts that the fitſt adminiſtrator doth law- 

Fully execute and doe as adminiſtrator, as ſale of goods, payment, or 

receit of debts, making Releaſes, and the like, are good and ſhall 

Nona. bind the next and ſuecerfing admjpiftracor,, And therefore, if the 
* O:dinary after the death of a man Iuteſtate, doth grant the admi- 
e. niftration of his goods to a ſltanger, and then the next of kinne. 

doth ſue by Citation to have it repealed, and the fitſi adminiftra- 

tot hanging that Suir in the Spitituall Court, doth ſell the goods of 

N purpoſe to defeat the ſecond adminiſtration, and aſter the firlt lettets 

of adminifracion are tevoked by ſentence, and the fiſt ſentence: 

annulled, and the adminiſtration is committed to another; in this 

caſe, the ſecond admianiftcator cannot recover theſe goods or have 

any remedy for them · And yet perhaps if there be any fraud in the 

caſe, an executor may have reliefe upon the Statute of 13 Eliz.. 
But if the fitſt Suit aud Entence be by Appeale avoided, thea all, 

that the firſt. adminiſlrator doth is void, and the ſecond admini - 
> Goo,6, ry, firator may recover the goods got w ichſtanding the ſale: And if the 

5 firſt adminiſtration be upon condition, all he a&s the admiaiſtra- 
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5 the Dioceſſe Liteers of Adminiftration to tit, und 
'- __ rune! 


the Archbiſhop doch grant Letterr of Ad to zno- 
— in this eaſe, the effeR of the firſt adminiftration is ed 
' uncill che ocher be and declared by ſentence ro bee void. 


If there be « Will, end ic is concealed, thereupon an admini- 
Kration is and after the Will is produced and proved; in 
this caſe, the adminiſtration is ipſo facto determined, aud all the 
a&s the adminiſtrator hath done I initio, ure become void See 
N more in che next Queſtion. 
If a Will bee made by an Ideot, and an Executor appointed there · 
in, and the Executor take upon him the adminiſtration, and after 
the Will is avoided for the weakneſſe of the Teſtator; inchis cafe, it 
ſcemes that all the Acts the Executor doth before the avoidance 
of the Will are good end not te bee aygided by the Admi- 
ſtrator. 


If there bee « Will made, and an Executor appointed, and the 
cite the Executor to comme in, and prove che Will, and 
be doth not come, and thereupon the Ordin __ grant che ad- 
miniſtration to another; in this caſe, all acts done by the Admini. 
ſtrator are good , and ſhall binde che Executor, if hee may and 
ſhall afrerwards take upon him the Executorſhip. But ocher wiſe it 
is where the Ordinary doth grant the Adminifiration befote the 
Executor be cited to appezre, or before the time given kim to take 
him the adminiſtration ; for in this caſe , nothing that he doth 
ſhall binde che Executor. 
When there is an Adminiſtation granted,and j it is afterwards up- 


on u Suit by condition only repealed; in this caſe all acts done 
by the firſt Adminiſtrator are and ſhall binde che ſubſequent 
dminiftrafer. Bar in eaſe where the firſt adminiſtration is upon a 
nic by ale by ſentence annihilated and declared void, there, all 
ds dee the firſt Adminiftrator are void, and fhall not bind the 
| ſubſequent Adiminiſtrator: And therefore, if-the Ordinary of the 
Dioceſſe grant an Adminiftration that doth belong to the Metro- 
policen to grant (in which exe, the Admufſtrution is voidz) all 
Acts done by aw bad iftraror erevoid,md ma be avoided by the 
_ —_— But when the nit tation doth be- 
— ———— rant, and the 47] 
_— ie ( which cafe, ir is" * lf in thee 
all and by venue of che firſt adminiftracion before che 
ſecond adminiti ration is granted, are good. 
If an adminifirecion orantedre's firan 
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may be charged for this by the ſubſequent Adminiſtrator , or by a 


plow. 28 1. Where the Executor by the Will is not to adminiſter uncill a 
332. Cg. certain time; in this caſe, the adminiſtration of the goods is to be 
14. nted untill that time, and all acts done by ſuch an ad riniftracor 

fore that time are good and ſhall binde the Executor. So where 
an Executot is made, or an adminſtracioa is granted upon condition, 
which is after broken , ſo that the Executot ſhip or Adminiſtration 
is determined; yet in this caſe, all acts done by him before this time 


4 H. 7. 13. If there be a falſe and a true Will and the Executor of the falſe 
„ prove this Will fir, and afterwards the Executor of the true 
Will doch difpreve and avoid the firſt Will; in this caſe, hee may 

1 alſo avoid all acts the firk Executor doth. 
Dyer 30.4% The fame Barres and Pleas regularly, that a man may have to 37. What 


Se. A&tions brought by the deceaſed hirnſelf in his life, a man may have be (aid a o« 


134. 21 M. 6 


19 Dyer 2. to hatte the Action and Suit of his Executoror Adminiftrator after barre in de 


2745.6 ,, bis death. But an Executor or Adminittrator may bave beſides the 
Hei, fame Pleas and Barres to Actions che deceaſed might have had 9 
as Nes eff factum, Per Durefſe, Non Aſempſit and the like, di- 
vers other Pleas and Barres to Actions in reſpect of his eſtate and 
condition as Executot or Adminiftracor : For if he never meddle 
with the goods and chattels of the deceaſed, and yet be ſued as Exe- not. 
cutor or Admin ſtrator, he may plead Ne anque, i. e. he did never 
intermeddle as Executor or Ad miniſttatot; and if this be found for 
| him, this will barre the Plaintiffe: And if he doe intermeddle and 
take upon um the adminiſtration, he may plead, if the caſe be ſo, 
that he cannot recover the goods of the deceaſed; for he ſhall bee 
charged for no more then what he can get in his poſſeſſion. Or he 
may plead that he bath fully adminiſtred all the goods and chattels 
of che deceaſed, and hath nothing left to adminiſter ; or he may 
lead, that he hath paid ſo much of his own money as the goods in 
is hands do amount unto. Or if he be ſued for debts due by obli- - 
ligationg cr ſuch like Eſpecialties entred into by the deceaſed, hee 
may plead that there are debts due, and yet to pay on Iudgemencs 
had againſt the deceaſed, or that there are debts due and yet to pay 
on Recogniſances or Statutes entred into by the deceaſed, and that 
be hath no more then enough to ſatis ſie them: Or, he may plead. 
that there are Iudgments had againſt him for other debts of the de- 
ceaſed in equall degree wich the debt ſued for, and that he has no 
more then enough to diſcharge them: ſo as theſe former debts, on, 
and for which theſe were had and Statutes given, bee 
bond fide due, and the » Recogniſances and Statutes in 
truth continued for the ſame; for if there be any fraud in the caſe, 
viz. that either the Iudgements , Recognifances, or Statutes, were 
at. 


A Tefbament. 
or delay others fcheir due debes, when either the — oe 
compounded for lefle, or the like; in theſe caſes, chis plea will not 
ſerve ; but this matter being diſcloſed; by the Plaintiffs ing, he 
Vill avoid it: And if be be ſuedfor a debt due upgn a fumple 
trod ov promiſe of the Teftator, he may plead there are debrs to 
pay due by Obligations and other eſpecialties entred jnto by che 
deceaſed, and that he hath no more then enough to ſatiefie choſe debes, 
and this will barre the Plaintiff in his Action: And tlierefore if an 
executor or adminiſtratot plead a ludgement in barre of an Aion 
of debt upon an (Obligation, hee muſt ſhrew alſo that the Suit 
| the was had, was upon an Obligation;forifir 
were on a. fimple CeorraRt, it is no barre, And if the Executor be 
ſued for debt on an Obligation, he may plead he made voluntary 
, paymenc of other debes due upon Obligations, or gave newſecuri 
for them in bis 0wn name beforethe Suit began, and chache 
ne more then enough to ſfaricfic them. Bur to plead fuch a volun- 
taty payment or giving of now ſecurity after Suics 
this Obligation new in Suit is no good plea, If en Action bee 
brought againſt an Executor or Adminiſtrator on an Eſpeciatty for 
money, it is no good plea in barre ofthis Action to plead a Statute 
or i with Deſeaſunce to performe Covenants when 
thero is — ws oY If a Suit be againſt an Executor or 
Adminifiracor for a Legacy, it ſeemes it is no to 
a Bond with — — 2 —— 
the doing of any other collaterall ching that is contingent on- 
ly, and not yet eb. Is is no good plea in an Action for an 
executot or adminiftrator to ſay that the deceaſed was Out- 
lawed. | 
An Executor or Adminiſtrator may make himſelf chargable of 
his own goods, either by omiffion , as when he being ſued 
an Obligation, or the like, and there is a Iudgement againſt him 
or the fed in force, and he bath bur enougls ro farisfy that 
Iudgemem , and he doth not plead this in hetre oſ che pte tent action, 
led. bus doth luſſer the Plaintiffe to recover againſt” him; in this coſe 
he melt ſatuſy this ſect md debt out of hes own feſtate; or 
Commiſſion, and that either by doing, as when he doth any 
that is:2- waſte in him , and therenpom a Devaſtavit ĩs returned 
2gaink him, for is ihis caſe he muſt anſwer ſo much as he hath 
waſied out of his on eſtate: or by ſaying, as whew a; Suite is a 
gainſt , and be doch: plead ſuch a falſe plea therein as doth tend 
to the perpetuall barr of-the Phaigtiffe in che-attien, and yet ic is of 
a thing chat doth lie within his perſect k „ ben hee 
doth plead he is not EGecutot, nor did ever iner as Execu- 
tor, and upon tryall of this iffuc againtt him eng; 


| * . 
4 PR Sy * 
a. * 
— . 
o . 


Curia Trin. 
37 Eliz, 


Trin. 3. 
liz. B. R. 


2 H.. 13. 
Dyer 185. 80 


Cre.9.90,944 


#H.5.57. 

34 H.. 45. 
Bros. Exc. 
cutor 141. 
105. Litt. 
Brod Sc d. 
29, Kelw. 61, 
Ereo. Exc- 
CL EIS L6G 4. 


vB gag wSvw 


Atworths 
caſe Mic. h. 
58.35. EC. 


34 H. 6. 45. 
46 Ed. 3.5. 
Firz. Execu- 
tor 9. Coo. 
5. J. 8.134. 


Dyer 183.32. 


is — b eaſe I be hve a er 
3 in hs hand, the execntion 


3 


— to ic, * ee 
found againſt him ; e 
El to go ult ot plend any 
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ſhall the — theſe caſes be do l proprive 
but de beni Teftateris only forthe debt, and de bet — 
the coſts; And yet if an execuror oradminittraror ENCTEALE 2 
Creditor to forbeare his debt untill a day, and then promiſe io 
hin; by this promiſe he hath made himf)fe chargable as for 
is own debt, horubeit it ſhall be allowed him apon hs Accounc. - 
But in all cheſe caſes, and ſuch likewhere a man ſhall be charged 
of his own eftare , and the execution ſhall be de beit proprns , 
ic ſeemes the Judgement is alwayes de bonis I e , and the 
coutie is this, the firſt execmtion is agamiit rhe executor de bs - 
nir Teftatorir, and not dr bur propriis ; Andafter a Devaſſavit 
terurned by the Sheriffe againſt the executor or adminiſtrator, and 
not before, a new execution is directed to the Sheriffe to levie 
the dede de bon Teflaroris; amd if there be none of them to be 
found in his hands, then to levie them de bonis pro. iii. And 
— 1. an Executot or Adminiftrator be ſued by a Creditor, 
and the Executor or Admimniſtraror plead a plene admimiferevit 
nerally, or plead fy that he hath no more but to mike © 
ludgement or the like ; and upou tryall this iffue is found againtt 
him, and it is found he hath in all or part enough to the 
debt; in theſe caſes the] is de bewis Teſt ar #5 and 
therenpon an Execation is ( iy other caſes) to levie the debt 
de leni Teftatoris in the hund of the Executor or Adminiſtrator, 
and for the coſts dv bones proprics. And upon the ret tune of the She · 
riffe a execmion doth iſſue ſorr to levie the de - 
Beni Teftaroris: Et f poterie thut he bath waſted the good, 
then chat he ſhall make che execution 4 b proprice, And here - 
upon l he will have a Copies again the - 
body, or an Eleyie ageinft tie lands. of che Execuos a 
| tuo, 
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3. What ſhall 

ſaid to be 
Aſſets in he 
hands of an 
Executor or 
Adminiſtrator 
to charge him, 
Or not. 


A Teſtament. Cap. 23˙ 
ſtrator, and no other courſeof proceeding can or may be had a- 
gainſt the Excentor or Adminiſtrator in this caſe. 

An action of debt was brought againſt two Executors, and one 
of them did appeare and conſeſſe the action, and the other made 
default, and thereupon Judgement was 2 to recover againſt 
them both de bovis Teftatorir; in their , and execution 
accordingly : and upon this execution the Sheriffe did retarne a 
Devaſtavit againſt che Executor that made default only, and here 
upon a Scire facies went out againſt him alone, and aſteratd 
an execution againſt him alone de bonis propriic. 

Aſſets in this caſe is ſaid to be where one dieth indebted and 
maketh his Executor, or dyeth inteſtate, and the Executor or Ad- 
miniſtrator hath ſufficient in goods or chattels or other profits to 
pay the debts or ſome part thereof; this is ſaid affers in his hands, 
and for ſo much he (hall charged. 

All thoſe goods and chattels , actions and commodities which 
were the decea eds in right of action or poſſeſſion as his own, and 
ſo continued to the time of his death , and which after his death 
the Executot or Adminiſtrator doth get into hirhands as duly be- 
lopging to him in the right of his Execatorſhip and Adminiſtra» 
tion, and all ſuch things as do come tothe Executor and Admi- 
niſtrator in lie or by reaſon of that, and nothing elſe (hall be ſaid 
to be aſſets in the hands of the executor or adminiſtrator to make 
him ehargable to a Creditor or Legatee. And herein theſe things 
are to be known; 1. That Aſſets in the hands of one of the ex · 
ecutors ſhall be ſaid to be Aſſets in the hands of all the executors, 
2+ That Aſſets in any part of the world ſhall be faid to be Aſſet: 
inevery part of the world: and therefore if that point be in iſſue, 
and it appeare that there is Aflets in the hands of any one of the 
executors, or in any County or place whatſoever, the Tury muſt 
find that there is Aſſets. 3. All goods and chattels of hat nature 
or kind whatſoever that are valuable, as oxen, kine, corne , &. 
ſhall be efteemed Aſſets. But ſuch things as are not valuable ,as a 
Preſentation to a Church ardthe like,ſha | not be accountedaflets, 
4. All the goods and chattels that come to the executor or acmi- 
niſt qt in the right of their executocſhip or adminiſtration, and 
that Law given to them by vertue thereof in the right of 
the deceaſed ( for which, See before at 4 amb. 25.) and which 
are in poſſeſſion ſhall be eſteemed Aſſets in his hands, » And there- 
fore it a Feoffment be made tothe ule of the Feoffor for life, and 
aſtet to the uſe of his executors and aſſignes for 20 yeares ; ia this 
caſe it ſeemes this 20 yezres ſhall be ſaid to be afſers ia the hands 
of the executor of the Feoffor. » And goods pledged to the de- 
ceaſed and not red<emed, or the money wherewith it is redeemed, 


when it is redeemed, ſhall be ſaid to be aſſets in the hands of the 
| executot 
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4 Teſtament. 


executor or adminiftrator, e And if the deceaſed doth appoine - 


that the executors ſhall ſell his land co pay his debts , the money 
that is made of the land when it is fold, ſhall be faid to be aſſets 
in his hands, 5. All the goods and chattels in action or in poſſibi. 
lity at the time of the death of the deceaſed that are afterwards 
recovered, and are gotten in poſſeſſion into the hands of the exe- 
cutot or adminiftraror when they are ſo recovered , ate eſteemed 
aſſets in his hands, But they are never accounted aſſets untill 


they are recovered and come in poſſeſſion ; and thereſore if there 
Statutes or Obligations, or 


be debts owing to the deceaſed u 
otherwiſe, thele are never eſteemed aſſets in the hands of the ete · 
eutor or adininiſtrator untill he hath recovered them. So like. 
wiſe if there be debt cr damages recovered by a Iudgement had 
the deceaſed, but no execution is done untill execution be made, 
this ſhall not be efteemed aſſets in the hands of the execntor or 
adminiſtrator. So if the executor bring an ad ĩon of treſpaſſe a- 
ainſt another de bent aſpertatis in vita Teſtatoris, and he have a 
; ement for damages; in this caſe untill he hath recovered ic 
by execution, it ſhall-not be eſteemed aſſets in his hands. And if the 
I t be erroneous, and the execution avoidable ; in this 
caſe albeit it bee recovered and gotten in poſſeſſion ,. yet ic ſhall 
not be eſteemed aſſets. And therefore if one ſue another and re- 
cover againſt him as Adminiſtrator of / S; andaftera Teſtament 
made by I Sis produced and proved, and thereby an Executor is 
made; in this caſe the money recovered by the Adminifirator ſhall 
not be faid to be aſſets in his hands as to any of the Creditors 
becanſe the Executor may recover it from him, or the debtor will 
have it againe. And if the Executor or Adminiſtrator do never 
recover and get the thing into his poſſeſſion, he ſhalt never bee 
charged, —_ there where he hath done his beſt to get ic and 
cannot. If one covenant to make a Lea'e for yeares to the de- 
ceaſed his executors or adminiſtrators, and after his death the 
Leaſe is made to the executor or adminiſtrator accordingly; in this 
caſe this Leaſe ſhall be ſaid to be aſſets in his hands, and he ſhall 
be chargable for ſo much to any Creditor. And whatſoever the 
executor or adminitirator, muſt be forced to ſue for by the name 
of executor or adminiſtrator being recovered, ſhall be efteemed 
aſſets in his hands, 6. Albeit the thing be extin& and gone as 
tothe executor and adminiſtrator himlelfe, yet it may have his be · 
ing and be accounted aſſeti as to the Credicorsand Legatees. And 
therefore if an executor or adminiſtrator have a Leaſe for yeares 
of land in the right of the deceaſed , and afterwards he doth pur- 


*Triny.1z. chaſe the Fee-fimple of the land (whereby the Leaſe isdrowned) . 


$1mons 
aſe. Coo. 8. 


yet in this eaſe this Leaſe ſhall continue to be aſſets as to the 
Creditors and Legatees till. 8 it the Debtee A 
. Debtor 


— 


| 4 Teſtament. 
Debtor his tor, or the Debtee dye inteſtate, and the ad- 
miniſtration i itted to the Debror ; in theſe caſes this debt 
ſhall be faid to continue and (hall be eſteemed afſers for ſo much as 
te other Creditors, And ifa womanExecutrix have goods worth 201. 
andſhe marry with one of the Credicors to whom 2: ol, is owing ; 
in this caſe ir ſeems the husband may not retain the goods to pay 
himſelfe, but they ſhall be aſſets to other Creditors. And yet if 
the Debtot make the Debtee his executor, he may retaine ſo much 
as to ſatuſie his own debt, and that he doth ſo retain ſhall not be 
Gid to be affersin bis hands as to any other Creditor. And if 7 5 Hi b ü 
have goods to the value of aol. and he is bound ro B and C in Plor. uu, 
26. a piece, and he dyeth inteſtate, and after D doth adminiſter, 
and then B dyeth and maketh D his executor; in this caſe D 
may retain this to ſatisfie his own debt, and it ſhall not be ſaid to 
be aſſets in his bands as to any other. 7. The goods and chat - 
tels of other men in the hands of the executor or adminiſtrator Rel. cz, 
chat were in the poſſeſſion of the deceaſed, if he had no right to 0725 5% 
them, or if he had and they do not belong to the executor, will b 
not make the executor or adminiſtrator chatgable; for theſe ſhall 
not bee eſteemed aſſeti in his hands. And therefore if the goods 
of another man be amongſt the goods of che deceaſed, and theſe 
come all together into the hands of the executor or adminiſtrator; 
theſe goods that are the goods of another ſhall not be ſaid to bee 
aſſets in the hands of the executorog adminiſtrator. And if the 
executor doth receive a rent that doth belong to the heir; thisrenc 
hall not be ſaid to be aſſets in his hands: and hence it is that if ea Ls. 
the deceaſed were outlawed at the time of his death, that his goods 
and chattels are not no be accounted aſſets, for they are none of his. 
8. * If avexecutor of hisown wrong to whom a0l. is owing,doth | 
enter upon ſo much of the goods of the deceaſed as is worth 201. — * 
intending to pay bimſelf; this ſhall be eſteemed aſſeis in his hands 
to make him chargable for ſo much to any Creditor or Le. 
gatee. 9. Ir the deceaſed have goods worth 201. and owe 
20l. to A, and rol. to B, and he compound with A for 10l. in 7H. 1.4 
this caſe he ſhall be ſaid to have aſſets, and be charged to pay the 
debt of B alſo. 10. If a man have a Leaſe for years worth 20), 
der anon at the rent of l. and he die; in this caſe not the H. g. 
whole value of the land, but ſo much as is above the rent ſhall 
8 in the hands of the executor or admini- 
ror. 8 
The Probate of a Teſtament is the prodaRing and infinuating Sv" 56" 
of ĩt before the Becleſiaſticall Iudge, Ordinary of the place where 
the parry dyeth, ot other that hath power to tale the ſame, And 
this. is done in two ſorts , eithet in common Form, 5. 6. upon the 
oath. of the executor or party. exhibiting it upon Wr 


FR 


161. 
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debt, ſo that there be of goods 


. as touchi 


And when it is proved it muſt be 


" ſame Dioceſſe wherein he lived and 
it beſote the Ordinary of the Diocefle, or beſore his lawfull Com- 


doth allo produce witneſſes or maketh other proof 
fame, and that in the preſenee of ſuch as may 
intereſt in the | de deceaſed , or at the Lak in 
their after ve 

Will proved if they 
where there is a ſuſpitien of the Will, and the Caveat is entred, 
or where there is a feare of contention and ſtrife between the 
kinred and friends of the party deceaſed about his ; fora Will 
proved in common form may be called into queſtion at any time 
thirty yeares after; and when the Will is thus exhibiced ute 


office to be certified and delivered, which parchment ſo ſealed is 
called the Will proved. 

The Probate of the Will ( as having reſpe& to the 
goods and chattels) is in ſome reſpect neceflary ; for howloever 
any Free hold of lands deviſed it is not all ma- 
teriall, and howſoever the Execntor before Probate may re- 
ceive and releaſe debrs, and do moſt other acts as Executor, yet 
he cannot ſue for any debt due to the Teſtator. And if the Ex- 
ecutor delay the Probate, the Ordi may by Proceſſe com. 
pell him to come in and accept or refuſe of the Executorſhip, 
ved by the Executors or one 
of them ar leaſt; and if all the goods of the deceaſed be within the 
dyed. the Executor muſt prove 
miflary or Deputy, or before the Archdeacon or his Deputy or 
— oh ( as their compoſition is) or if the goods be fo a 
Peculiar, then before him that is Indge of that Peculiar; orif 
the goods be. within two Peculiars, then before the Orcinary 
of the Dioceſſe wherein theſe two Peculiars lye. But if there 
be bene notabilia in the caſe, via That the Teftator have goods 
or chattels at the time of his death of the value of 51.or more ly- 
ing in two or more Counties, or have good debts upon Elpecie 
alties ( as ſome ſay ) for otherwiſe they follow the perſon; or 
have any (Eſpecialties as other ay ) lying in other Counties for 

chattels or good debts to the 

value of 51. in any other Dioceſſe then that wherein the Teſta- 
tor ted his Liſe and dyed , then the Probate doth belong to the 
Archbiſhop of that Dioeeſſe wherein it is, unleſſe the Ordinary 
of the ſame Dioceſſe have the Probate by compoſition between 
him and the Metropolitan; for otheryile there mult be ſeverall 
Kk 2 Probates 


41+ Where the 4 
Probate of © * 
Will is neceſ- 


ſary, and 
where nots 


And by and 
before whom, 
And in What 
time it muſt 


be proved. 


aig 4 Teſtament. 
Probates - for the goods in every Dioceſſe ( as anciently was uſed 
in theſe caſes, ) But if a man die in his journey in another Dioceſſe, 
and have more then 5 l. goods about him, this ſhall not be ſaid to 


= N > 
bh 
Cap; 


be bone notabila, but the Will may be proved before the Ocdinary of 


the place where the deceaſed lived and his eſtate doth lie. Aud ex- 
cept it be in caſes where men have boxs net ab ilia, the Officers of the 
Courts of the Metropolitans are not to cite men out of their own 
Dioceſſe; and to diſcover this matter, it is the duty of the Ordina. 
ry of the Dioceſſe, when any-man comes to prove a Will, to give 
him an Oath, and examine him whether he know of, or doe be · 
lieve, chere are any goods to the value of 51. lying in any other 
Dioceſſe at the time of the Teſtators death, and if he hear of any 
to d. ſmiſſe them to the Prerogative Court, and to give them notice 
of it : Alſo in ſome places, the Lords of Mannors have the Probate 
of all che Wills within their Mannor by cuſtome of the place; 
and in thoſe places it muſt be proved there, and not elſewhere, And 
when an Executor is bound to prove the Will before the Ordinary 
as before, the Ordinary may give him what time to doe it hee 
doth think fit, and when he doth prove it, the Ordinary doth take 
an Oath of him to adminiſter the goods faithfully, and to take bond 
of him alſo if he pleaſe; but this ſome doe omit. 
And now becauſe lands are oftentimes conveyed by the ſeverall 
kinds of aſſurance aforeſaid unto one man, but to the uſe of another, 
and to the intent ti at another ſhall take the profits of it, we muſt 
of neceſſiiy hear ſome what of the learning of Uſes, and then wee 
ſhall have done. 


Stat. 23 H. J. 
cap. 9. 
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Cnar. XXIIII. 
Of a Vſe. 


Ud is the profit or benefit of Lands or Tenements, or as 
others define it , The equity and honefty to hold the land in 
conſcientia lem viri : Or, as others define it more fully, It is a 
truſt or confidence in ſome other which is not i out 
of the land, but 2s a thing collacerall annexed in priyity tothe eſtate 
of the land, and to the touching the land, ſo that he for 
whom be is truſted ſhall take the profit of the land, and the Terre- 
Tenant ſhall diſpoſe of it ing to his direction: As for an ex- 
ample, If a Feoffment be made to 7 & and his heires, to the uſe, pro 
fic or behooſe of # & and his heires; in this caſe heretofore / & 
had the eftate and of the land, but S had and was to 
have theprefits in and equity. So if one with v S for 
a piece of land for 20 l. and pay him the money, but hath no afſu- 
rance of the land, yet the equi. y and honeſty to have this land is in 
bim, that bath contracted and paid his money for it : and this truſt 
was called the uſe of the land; and hence came the courſe in con- 
veyances te ſet don in the Hebenduns to whoſe uſe, as Halen 
ro A and his heĩres to the uſeof A and his heires: And he for whom 
chis cruſt is, and that to have the profic ofthe land by con- 
veyance as aforeſaid, is called ceſfay que »/e. There is a uſe aloof 
ds and chattels, which is properly called a Truſt or confidence, 

or one may have ſuch things to the uſe of another. 
A Uſe is either expreſſe; 5.e. when the uſe or intentis de- 
dared and between the parties upon the making ofthe 


eſtate of land whereunto the uſe is annexed, as, when a Feotfment 
is made of land to 7 S and his heires, to the uſe of FF, and the 


beirs of, or beires males of the body of the ſaid , or to the end 
and intent that  $ and his heires, or # 5 andthe heites of his 
body ſhall take the profirs of it, or the like; or when I covenant to 
Rand ſeaſed of the land to the uſe of my wile for life, and after 
of my eldeſt ſonne, and the heires of his body; or the like. Or, it is 
impiyed; i. when the aſe-is not declared upon t be · 
teen the parties, but is left to: the conſtruction and rpade by the 
operation of Law, as when a man ſeiſed of land makes a Feoffme nt 
in Fee, or doth levie a fine, or ſuffer a common Recovery of ir. to 
another wichout any conſideration, and it is not agreed nor declited 
to what-uſe ot intent it ſhall be; this by conſttudt ion of Law fhall 
be to the uſe of the Feotfer, Conuſor, or Recoveree : But if there be 
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or Tenme reſerved, then by conftruRion of Law, it ſhall be to the 


uſe of the Feoffee , Conn | #03 5 > gary ry nr 

that the intent of Hai chit did part with the land was 
ſo (viz) that the other bave the property of the land to his 
uſe, and that he himſelſe ſhea the profics of ir. So when one 
doth bargaine and (ell his land for money to another, and no uſe 1s 
ex ; in this caſe the Law dach ſay , it halb be to the uſe of 
the Batgainee and his heires. A uſe allo is either in eſſe and that in 
poſſeſion, reverſien, or remainder, as when a Feoſſment is made. to 
14, to the uſe of / and his hai; or to tha uſe oi / ¶ and aſtet to 
the uſe of / D, and the heitet males of big body, and after: i the 
uſe of 5 ho his _ — * —.— 
gency, av 0 ibillicy, it may to be in on, re · 
verſion, or — where a uſe is lunitted to me for life, and 


aſiet to him tint ſhall be my firlt ſonue ib Taile, this is oy he pol- 


ſibility of auſe, for ic may ot may not bo. | 1211 
A Ute at the Common Law, befare the Statuts hereafrer ſpoken 
of was made, was, and where that Statute deth not take place, is 
— a meare confidence: and truſt ealattetall to, and di- 
ſtinct fromm the land annexed in privity of eſtate, and to the perſon 
touching the land to this putpoſe, that ce gue w/e ſhould rake 
the proſit of the land, and the Feoffee or Terre-Tenant that was 
truſted ſhould make eftares, and otherwiſe diſpoſe of the land as the 
cefty que aſe in hislite, or at his death by hislaſt Will and Teſtament 
ſhould direct and appoint ; and if he made no diſpaſition, then that 
— — — 
thing in Him, and ac que! we, bad neither 
jus in re nor jus ad ( fur if he againſt the Will of the Feoffee 
had catred into the land, he had been a Tx r) but a bate con- 
fidence or truſt ſor which the erſtey que aſe had no remedy, but in 
Chancery upon breach of the truſt, and there to have the Feoffee 
impriſoned ùntill be perform the rruſtaccording to the order of the 
Court. And theſe uſes to ſome purpoſes, were reputed in Law. as 
charrels , and therefore were deviſable by Will, and to ſome purpoſe 
—— rs, and 2 kind —— - — there — 

fratris & c. and to ſore $, neither chatteli nor 

— for they were not eſte emed Aſſets in the beire or Exe- 
cutot, neither were they repaced as Commons, Rents, Conditions, 


and ſuch like Inheritances which are diſcontinued or taken away by 


— 7 of che Terte-renano, Eſcheat, Difleifin &c. but a 
u is not ſo. | my > N49 © * 
Aud ta every of theſe uſes, there were-ewo- infſeperable Inci- 


detui, confidence in the perſon; and privity in the eftateoxprefied by 
rol rheje failed, 


the parties or ĩ che Law, andjytenonhe , 
the — 5p. far over or ſuſpended for 4 — 
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4 Vee. 
leaft-+ And cherefort if d Feofſee touſe, upon good eonfideration 
bad enfecfied another of the land chat had not notice of rhe uſe, the 
uſe had been gone for ever, becanſe howſbever here was a privity 
of eſtate; yer here was no in the perſon, but if the Fe- 
, offtnent had been without confideration to ſuch a one, in this cale, the 
Trin. 17. Ia. uſe had remained Rillbecanethe L did imply a notice: So allo ir 
Cancellana. ſerrxues the Law wis Whed it Was tuade Th eonfideration of matri 
. only. And if a Diſſeiſor, Abator ot Irtudor, had ectne to the pol- 
fion of the land whereof the uſe-was, albeit he had notice of the 
uſe, yet the uſe was ſo during their poſſeſſion, and they 
ſhould not havebeen to nſe as the Feoffee was, for they cone 
not to the land in the p but in the poſt, Aud if a Lord by 
Eſcheat : Lord of a Villaine, or one that had entred for Morimai 
or that had recovered in a {efavit e. had eome to ſuch land 
had notice of the uſe the uſe had been for ever, for theſecame 
to the land in the po and above the nſe : And Tenant in Power 
and by the curteſy ſhould not be ſeiſed to uſes in being, for all theſe 
0 wanted privity of eſlate: And if there had been Tenant for life, 
the remainder in Fee to the uſe of another, and the Tenant for life 
had made a Feoffment in Fee to one that had norice of rhe uſes, 
this ſecond Feoffeefhould not have ſtood feiſed to the firſt uſes: So it 
5 the husband had made a Feoffment in Fee vf the land of his wife,opon 
* confideration and without any uſe expreſſedl, the wife ſhould not 
have had a Swbpexebecauſe the Feoffee was not in privity of eſtate 
of che wiſe : And if eeftwy que #ſe for life or in Taile, the remainder 
in Taile with divers remainders over in uſe, had made a Feoffment to 
one that had notice; he ſhould not have been ſeiſed to the firft uſes 
cenſ4 qua ſupre, But otherwiſe it is of Commons , Advowſons , and 
ſuch like or appurtenants, forif Tenant in Taile , or huſ- 
band in right of his wife make « Feoffment of a Mannor, or of 
part of it with av Advowſon appendint ; the Advowſon at leaſt 
after Preſentment ſhall paſſe n #ppendant to the Mannor or to 
part of the Mannor, and not to the eſtate of the land which is diſ- 
continued by the Feoffment. So if a Diſſeiſot, Abator, Inttudor or the 
Lord by Eſcheat, or the like. ſhall have theſe things as annexed to the 
land or the poſſeſſion of the land ; ſo that there is a difference be- 
tween a ule, a warratitie, and ſuch like things that are annexed to the 


eſtate of che land in drivity, and Commons, Advoy tors, and other 


heredrrarments that are annexed tothe poffteſhonof the land. 
And theſe Utes began firſt hen the cuftome of property began 
Dog. & and was brought in, that one man knew his own from another 
Studs 96. mans, and then wes to epjoy his on, and not to be deprived of it' 
dete without .confent h or 2 — = char land, had 
. g. c. 10. —— in him, 2 , and power to take the 
s of it, „% he might give the 
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| ſhould take the profirs, and leave the power codiſpoſe 
3 at his diſcretion to the Feoffee, and yet the E 
. Tenant of the land as his wife Ya — ity 


fn, or 


any 
alſo lands were many times oom laſt Willa. by words only, and 
ſomerimes by rokens only i in e — 
and many e nies for ads 7. of ſecret uſes were daily committed. 
ving been eipied, have been labouted to be cured and 5 
—— divers Act of Parliament in all ſucceeding ages: <-.9.4 1.4. 
but the makers of theſe - Ophams x > the continuances of chele uſes 2. K g. 
o miſchievous, chat they didovereceach the policy of all Lawes, for a. C1. H,. 
| ar aq cmqey , and a perfeR care of all che ſaid miſchiefes and 21. . 
have at laſt provided; That where. any ae, or ſhall be ſeiſec 13. 2 U . l. 
of any lands. 10 the uſe or traft of any other, by reaſon-of an 
.ale, feeffment, fine, recovery contract, agreement, or other - 
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che one muſt have the other, and theone doth enſue the other as the 
(haddow doth the body; and therefore now upon Fines, Recoveries, 
and Feoffments , the eflate doth ſettle as the uſe and intent of the 
parties is declared by word or writing before the act done; as for 
example, If a writing bee made between twoor more, that one of 
them ſhall levie a fine, make a Feoffment, or ſuffer a Recovery to the 
other to the uſe and intent that one of them, or another man ſhall 
have ir for life, and after another in Taile, and aſter a third in Fee · 
ſumple, in this caſe, the Law ſetleth the eftare a. to the uſe 
and intent declared, fo that nom what eſtate a man hath in tte uſe, ; 
the fame he hath in the poſſeſſion. Bar herein for the more full un- To what uſcs 
derſt of this Statute, and the Law at this day, it maſt bee the Statute f 

obſerved, That this Statute doth not extend to all manner of uſes, 7 4.8. doth 
neitherare all uſezexccured and united to the poſſeſſion hereby; for. gend and | 
to every. execution of a uſe within this Statute, foure thi „ 
requiſite: 1. That there be a perſon ſeiſed: 2. That there be a ceſiy 
ö mes aſeus eſſe. 3. That there be a uſe in eſe in poſſeſſion , reverſion, 
1. or remainder. 4. That the eſlate out of which the uſes doe atiſe be 
Oos . 126. Veſted in ceſtey que uſe, ſo that when theſe foure, viz. Seiſin in the 
e Feoffers; ceſtuy que uſe in reruns natura, uſe in eſſe, and that the eſtate 


„I“ of the Feoffeesdothveſtin ceſtay 1 then there is an execution 
of the uſe within this Statute; if any of theſe faile, there is - 
4 no execution of the uſe within this Statute : And therefore, it is 


that this Statute doth not execute any uſe but only uſes in 
+, fo that the right of a preſent and a future or contingene uſe 
are excluded untill they come in efe, and then the Statute doth exe 
cure them; alſo if no alreration be of the eſtate of the land before. 
And if cefay que »ſe in Taile with divers nſes in remainder had 
- Dyer 58.3%, made a F nt and dyed before the Statute, no execution 
ſhould have been of this right of a ule untill entry by the Feoffees, 
So if ceffwy gue uſe in on had made a Feoffment before the 
Srarute ; vo right of the uſe in poſſefſion or remainder ſhall be exe- 
cared by the Statute untill the regrefſe by the Feoffees: So. ĩſ a 
Feoffment had been made before the Statute to the uſe of the Feoffee 
for life, and afterto rhe uſes of others in remainder, and the Feoffee 
had made a Febifment in Fee to another; this uſe ſhall. por be te- 
continued. or the repoſſeſſion of the land executed unto it by this 
Statute, fo that the right of nies ineſceand uſes in contingency un- 
till they happen to be in fe; remaine at the Common-Law, as they 
were before the Starute ; and therefore if the effate of the Feoffees - 
be in ſuch caſes deveſted by diſſeiſin; or the or a Corporation, 
or an Alien, or a perſon attaint &c. be of the land be- 
fore the uſe come in eſſe, or if the land be aliened i fide upon con- 
fideration to one that hath not nocice of the uſe ; this uſe can never 
be executed uncill theſe poſſeſſions be removed by law full entrĩe or 


« 73 
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action of the Freoffeesz und if eheirentric and action be barred, the 
uſe is gone for ever, and the purty grieved thereby hath no remedy 


but in Chancery ; And therefore if cry que w/e in Taile the remain 
der in Taile reftrai clauſe of uity be diſſeiled; no uſe 
in contingency can bee execured by this Statute: And if before che 


Srature, a feotiment had been made in Fee to the uſe of 7S for 
life, and after to the uſe of the right beires of / A}, and the Feoffecs 
had been diſſeiſed, and then the Statute had been made, and after 
IN die, and after his death / & die; this uſe Mall never be ex- 
ecmed in the right heire of 7 NV. And fo allo if a diſſeiſin be after cos. 1. 131, 
the Statute and before the death of / N, no poſſeſſion (hall bee 
executed in the right heir of 7 N: Alp nſes that need no Excen- 
tion by che Statute, as when a man doth convey land to 1 S and 
his heires to the uſe of / F and his heires ; this doth not need 
help of this Statute -: Alſo uſes that are again the rulgs. of the 
Common-Law, ſhall not be executed by this Statute: And there- 
fore if a Feoffment be made to the uſe of A for life , and after to 
the uſe of every perſon that ſhall be his heir one after another for 
term of his life : So if one make a Feoffment to the uſe of another in 
Taile with divers remainders over with a previſo, that neither of 
them ſhall diſcontinue or alien &c. theſe uſes ſhall not be executed 
becauſe the ſe limicacions are wholy void; and in theſe caſes it ſeemes 
there is no remedy to be had in Chancery againſt the Feoffees: So 
that out of all this appeareth chat ſome uſes are executed preſently, 
as uſes in efe, and forme are executed by matter ex poſt fatto, if they 
be according to Law, and come in eſſe in due time; but if they be 
uſes invented and limitted in a new manner, and not according to the 
nncient Common- Law, they are altogether void, and extinguiſhed 
and aboliſhed by this Statute : And where lands are conveyed to 
others in truſt after this or the like manner, viz. that the Feoffees 
ſhall take che profits, and deliver them to the Feoffor and his 4 
heirs gcc. or that the Feoffees ſhall convey it to the heire of the 
Feoffor at his age of twenty one years: And where lands ars conveyed 
to certaine uſe; expreſſed and declared , and there be other ſecret uſes 
and intents agreed upon between the parties; theſe uſes or rraſts 
are not within this Statute, neither will che Statute execute 
them, but they remaine as they were beſore the Statute, determina- 
ble in Chancery : Alio Leaſes for yearsof lands in uſe that have cheir 
being before, and are granted over in uſe are not executed by this 
Statute : And therefore if a Leaflee for yeares of land, grant or Pycr 36. 
aſſign over his eſtate to A and & and their afſignes to the ule of lle. 
the Stantor and his wife for the term of their lives ; this uſe or 
truſt is out of this Statute, and not executed thereby; and there 
fore in this caſe all theeftare-is in A and &, and the Grantot hath 
nothing but a uſe, for which he hath his remedy in Chancery: S0 if 
one 
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4. 

one be ſeiſed of land in Fee, and he batgaine | 

Leaſe of it to another in cruſt , and-for the benefit of a third 
; this is but a Chancery truſt cc. in this third perſon, 


a3 was held clearly, Ad. 8. Car. J. K. And yet if a Peoffment bee 


made to the uſe of J 5, and his affignes for the terme of 

years ; this term of yeares ſhall be executed by the Statute : And 
fo in all ſuch like caſes and queſtions of Truſis and uſes that are not 
within the Statute of uſes, the Law is now as it was before the 
ſame Statute was made, and all thoſe matters are dererminable in 
Chancery; for as the queſtions of uſes and truſts that are within 
the Statue are to bee decided and ruled by the Tudges of the Com- 


mon-Law,ſo ate all other queſtions of uſes and truſts that are out of 


the Statute to be ruled and decided by the Iudges of the Chancery. 
To make a good uſe, or to make a uſe to riſe, eſpecially ſuch a 
uſe as may bee within the Statute, reſpeRt mult be had to divers 
things. 
— it is to be obſerved, that albeit the qualliey of the nies 
be changed in moſt caſes by the Statute of uſes, yet uſes, and uſes 
within this Statute are, and may be raiſed as chey might before the 
Statute, either by tranſmutation of the eſtate, as by fine, feoffment, 
common recovery & c. or out of the eftate of the owner of the land, 
as by bargain and ſale, by Deed indented and inrolled,or by Covenant 
to Rand ſeiſed to uſes upon good conkideration : And therefore a 
Fine, Feoffment, or Recovery may be had of land to the uſe and 
intent, that either of the parties thereunto or others ſhall have it for 
any time or eſtate; and by this meanes what uſes and conſequent- 
ly what eſtates a man will may be raiſedand created: And intheſe 
caſes the Conuſor, Feoffor , or Recoveree may appoint the uſe of 
the lame Fine, Feoffment, or Recovery to —— he will, with - 


out any reſpect of marriage, money, kindred, or. the like; for in 


this caſe his will guideth the equity of the eſtate. Or if a man make 


* a Leaſe to A or life to the uſe of Z for liſe ; this is a good uſe 


and eſtate in B during the life of A. Or if a man by bar- 
ain and ſale for good conſideration ſell hislland to another; here - 
by the uſe will riſe according the eftate bargained and fold unto 


the Bargainee : but in this caſe if it be an eſtate of Free«hold , 


. as of Fee-ſiimple , Fee · taile, or for lite, that is ſold ; the bargain 


and fale muſt be made by Deed indented and inrolled within 
fix moneths after in ſome of the · Courts at WeftminHer, or in the 
Coſſions Rolls of the Shire where the lard lyeth,4( except it be in 


. Cities and corporate Townes where they uſe to intoll Deeds) other- + 


wii po uſe will riſe by it : but ĩf it be aneſtate ot tenm ſot yeats only 


thut is ſold, there the uſe will riſe well enough without any ſuch mar- 
ter. Ot if a man ſeiſed oſland in Fee, covenant to Rand ſeiſedof it 
to the uſe of his wife, children, brethren, or other kinsfolke 


for 
life, . 


and fell ir; ormake a 


1. To the wayes or meanes of creating and raifing of 
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| 4 Vi. 
life, in  Fee- ſimple, Fee. taile z or if one ſeiſed of land in Fee- 
fimple covenant to ſtand ſeiſed of it tothe uſe of a woman he is to 
marry, or to the uſe of a woman his ſonne ot other kinſman is to 
marry, or the like; bereby the-uſes and conſequently the eſtates 
will riſe aceoidingly. And in theſe caſes there is no need it 
ſhould be by Deed indented &c. or that the Deed be incolled, 
for uſes may be raiſed by Deed poll as well as by Deed inden- 
ted, Alſo uſes may be created (as ſome hold ) by word or pa- 
r0l-8 as well as by Deed or writing: tor it is ſaid it 
hath been adjudged, That if a man ſay to his ſonne and a wife 
that his ſonne is to marry, that in conſideration of the ſamemar- 
tiage they (hall have the land to them two in taile; that hereby 
a good eſtate tail will ariſe after the marriage; And chat where 
a one doth by word without Deed grant to his ſonne and to his wife 
F in tail land in conſidetation of their marriage, that it was agreed 
by all the Iudges that the uſe did riſe upon this a Ho- 
ſoever it is moſt ſafe in theſe caſes 40 do it by Deed and in 
writing; for Dyer 296. Plow.22, ſeems to this. And 
if a man make a Fecifment, levy a Fine, or ſuffer a y tothe 
uſe of his laſt Will, or to the intent to perform his laſt Will, or 
to the uſe of ſuch perſon and perſons and of ſuch eſtate and eſtates 
as he ſhall limitby his lat Will. and then afterwards by his laſt Will 
declare the uſes theſe are good uſes, and this is a good way of tai- 
fing of uſes. So if a man deviſe his land by Will to / $ and his 
heirs to the uſe of / D and his heirs ; it ſeems that the uſe will 
rile to 1 'D and his heirs by this means. And if a man by à ver 
ball agreement in.confideration of money or the like, ſell his land 
to another, or agree and promile that the Bargainee ſha l have irc 
for any time, howloever that hereby no uſe nor eſtate will ariſe 
(if it be a Free-hold that i fold ) within the Statute, becauſe ic 
in not by Deed indented &c. yet it ſeems a ale will ariſe at 
the Common- Law, and that the Bargainee have relief in e- 
quity for his putechaſe. The ſecond thing whereunto reſpeR muſt 
be had, is — perſons . or E — — — the con · 

ndyinre. veyance 1s z torto every ule there muſt he a perſon ei- 
1 r ſed to uſe, and he muſt be a perſon capable of ſuch a Seiſin. And 
perſvasreaſted for this it muſt be known that any toleperſon that may make an 


Conſcience. 


may be ſeiſed of his own land to other uſes, as in the caſe of a co- 
venant to ſtand ſeiſed io uſes. But the King, cr any body corpo- 
rate, alien born, or petſon attaint, cannot be ſeiſed to other uſes no 
more by an originall Feoffment to ule, then when they come by 
the land in uſe at the ſecond hand; in which caſe (as bath beene 
ſhewed) neither ſuch Perions, nor diſſeiſors , abators , or intru- 
dors, or Lords of villains, or by Eſcheaces, ſhall be ſeiſed to _ 

ules ; 


eſtite to himſelf, may make ancftate to other uſes. Alo a man 


Lirt. Sect. 
462. 463. 
Co.. 17 


See the Star, * 


25H, 8. ot 
Vſes Fu- 
Devile 23. 


Dyer 229, 


Coo. 1.138. 
029, 135. 


Plow. 3:8. 


Dyer 8. 283. 


Re ſolved in 
Dodos At- 
kins caſe 4 


Q, Co. B. 


. 24. A Vſe. 
uſes; but in all theſeeaſes the uſes are void, and the parties ſhal hold the 
land to their ownuſes,or to the uſes of the feoffors &c. & not to the 
Dyer 155- ule of Ceſ{ny que wſe. And a bargainee of land for valuab!e conſidera- 
Tire . tion eannot be ſeiled of the land to any other uſe but his own, *Fhe 
third thing to be reſpected is theCeftuy que ; forto every good 

*Co0.1-135 uſe, as there muſt be a perſon ſeiſed ro uſe, ſo there muſt be a perſon 
8:00. More- to whoſe uſe he is ſeiſed, and he mnſt be capable alſo. And ſor 
maine 37® thisit muſt be obſerved that any man that is capable of an eſtate 
directly and immediately to himſelfe, is capable of the ſame eſlate 
by way of ute: but if the ule be limited co a Corporation, there 
muſt be a licence had; otherwiſe it will be an alteration in Mort- 
maine. And if future uſes upon Contingences be limited to ſuch 


Lee before. 
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the Common-Law, yet they ate not good within the Statute , 
12H.7.2” neither doth the Statute execute them at all untill they come in 
kd, . poſſeſſion, And if a Feoffment be made to / & and his heires 

ro the uſe of the Pariſhioners of Dale ; this uſe is voyd, for they 

are incapable by this name; ard it ſhall be to the ule of the Fecffor. 
The fourth thing to be regarded. is the eſtate of him that doth 
, raiſe the uſe in the land whereof the utc is raiſed ; for howlo- 
ever the Tenant in Fee · hrple of land may create what utes he 
will in Fee, for lite, or yeares upon it, and ſuch uſes are good; 
and the Tenant in taile, or for life may perhaps grant their land 
H. 18. for theirown lives tothe uſe of a third perſon; 2 Yer if a Tenant 


wil | 8 5 in taile for good conſiderations covenant to Rand ſeiſed to the uſe 
; Sr. of himſelf for life, and after of his eldeſt ſonne in taile; no u 
u Con ill tiſe by this Covenant. So if Tenant in taile of an Advowlon 

— in groſſe grant it by Deed to one aud his heires to the ule of 

Smit - himſelf for life , and after to the uſe of another in Fee; this 

4©. 0.16.95 Brant is void by the death of the Tenant in taile, b And if ſuch 

a Tenant in tail bargain and fell his land by Deed indenred and 

inrolled hereby the bargainee hath an eſtate di ſcendible to his heirs, 

x ME but derterminable'upon the death of the Tenant in taile. < And. 


caſe 35.2. If one covena it by Indenture to ſand ſeiſed to the uſe of B of 
A. White Acre which he hath not then, but he doth afterwards pur · 
"chaſe it; by this no uſe will riſe. And if one that hath but a 

term of yeares grant ic to I S to the uſe of himſelf for life &c 

this is no good ule within the Statute, but a Chancery truſt only. 

+, Dy:r36, The fifth thing to be teſpected, is the eRate of him that doth rake 


bos. 37% ver where a man doth grant in Fee-ſimple to another and hig 
heices , he may limit what uſes he will upon this eſtate ; and if a 

* Coo. ſuper man make an eſtate for life. ro another, be may limit an ute 
+ Lit. 19, thereupon; yet if a man makea gift lu tail to another, he can li- 
| mit no ule thereupon. And — = if one grant his land to / S$ 


and. 


perſons as are not in being, theſe uſes howlioever they ate good at 


by the conveyance out of which the uſes are derived: for howſoe - Filthly, in ro- 
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> Sixthly ices 
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AVhe 


limitation of uſe is voig, and I & hath hereby an eſtate in Taile. 
c And if a Feoffment be made to / ꝙ to have and to hold unto him 
and the heĩrs of his body to the uſe of him his heirs and aſſignes for 
ever; this uſe is voyd. 4 And where one doth bargain andiell land 
for money ( in which caſe the law doth make an fle uſe) no 


other uſe can be appointed. Andtherefore if AA for money bar- 


gain and ſell land to 4 and his beirs to the uſe of «Ffor life, and 
aſter of Bin Tail, and aſter ot A in Fee; all theſe uſes are void, ſor 
a uſe cannot tiſe ont of a uſe. So if A make 2 Leaſe to B for years 
repdripg Rent, To have and to hold to the uſe of the Leſſor; this 
uſe is void as being againſt reaſop alſo, And if a Feoffee to uſe be- 
tore the Statute of utes, had bargained and (old the land to one who 
had notice of the former uſe: no uſe had been made hereby; for 
there might not be two uſes in being of the ſame land at one time. 
And if A eniectfe B to the uſe of C and his heirs, with ptoviſo that 
if D pay to C 100l. that {and his heirsſhall Rand ſeiſed to the uſe 
of D and his heirs, this laſt n'e is void; for the uſe muſt ariſeout of 
the eltate of the Feoffce, and not out of the eſtate of the (*ftwy que 
#ſe, The ſixth thing whereunto te ſpect mult be had, is the cauſe or 
confideration : For howſoever in caſes where uſes paſſe by way of 
tranſmutat ion of poſſeſſion, as by Fine, Feoffment, ot Recovery there 
the conſidetation is not at all materiall; for he that doth make the 
eſtate, may appoint the uſe to whom he will without any reſpect to 
marriage, Lidhred, money, or other thing ; for in this caſe his own 
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will and conſideration guideth the uſe and equity of the eſtate: yet 


in Bargains acd Sales, «nd Covenants to and ſeiſed to nles, it is 
otherwiſe : for there confideratiop is fo neceſſary that nothing will 
paſſe, neither will any uſe riſe wichour a Conſideration, i. . ſome 
matter that may be a cauſe or occaſion meritorious which amounteth 
toa mutuall recompence in Deedor in Law, which muſt be expteſ- 
ſed or implicd in the Deed whereby the ule is created, ur elle ſup- 
plied by averment and proof: For howloever in this caſe an aver- 
ment that not be allowed and taken againtt a Deed, that there was 


no conſideration given when there is an expreſle confideration upon 


the Deed; yet when the Deed expteſſech no conſideration, or faith 
{ for divers good conſiderations ] or the like, there an avermenc of 
a good conſideration given ſhall be received, for this is an ave: ment 
that may Rand with the Deed ; and without conſideration Inrolment 
will not help. And therefore it one bargain and ſell his land to 
another by Deed indented and inrolled without any confideration ; 
it ſcem$no ule will riſe by this to the Bargainee. < So if one for 
divers good cauſes and confiderations or tor diverygreat and valu- 


able conſiderat ions in and ſell his land to mother, or cove- 
pant to ſtand leiſed of his land to the uſe of another that 1s not — 
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his kindred ; no uſe will riſe by this, unleſſe it be proved that mo 


or — was given ſor it. But if a man by Deed in eon- 


ſide ration o 


,as [ in conſideration of the ſumme of 100l. to 
him paid, or in 


idetation of a competent ſum of money to him 
paid or otherwiſe p:omiſed to be paid, or in conſideration of other 
land, or of giving of counſell, or the like] bargain and ſell or by 
ſuch like words grant his land to anotherin Fee-fimple, Fee · tal, 
for life, or years ; in theſe caſes the uſe will ariſe to the bargain well 
enough. And therefore if I covenant with I that when he doth 
infeoffe me of White Acre, I will Rand ſeiſed of Black Acte to the 
uſe of him and his heirs, and he doth infeoffe me accordingly ; in 
this caſe the uſe of Black Acre will riſe to B, and he and his heires 
ſhall have it according to the agreement. f So if I agree with my 
Leſſee for years, that if he pay me 1 00l. within his term, that I 
will Rand ſeiſed of the land to the uſe of him and his heirs, and he 
do pay me the 100l. accordingly ; in this caſe the uſe will riſe, and 
he and his heirs (hall have ir a cording to the agreement, Fo if I 
covenant that my ſonne ſhall marry the daughter of 4, and A pro- 
mile to give me a tool. forthe marciage portion, and | covenant 
chat if che ſame marriage do not take effect I and my heirs will 
Rand ſeiſed of the land tothe uſe of A and his heirs untill the 1 col. 
be paid; in this caſe a good ule will riſe of the land accordingly if the 
marriage do not take jeffet; But in all theſe and ſueh like ca · 
ſes, the covenanc muſt be by Deed indented, and it muſt be inrol- 
led; otherwile nouſes willariſe. And when the Deed is inrolled it 


ſhall take effect as from the beginning by relation to avoid {all in- 


reryenient eſlates and charges whatſoever z And in like manner 
it is if one for no cauſe, or tor no conſideration, as L becanſe he is 
of his ancient acquaintance,or becaule there bath beenentirelove or 
great familiatity between them, ot becauſe he hath been his chamber- 
tellow,ſchool-:ellow,or fellow-lervant,or becauſe he hath done him 
good ſervice, ot becauſe he was his Maſter and taught him, or to 
— — and diſcharge his 
Funerals, or for divers good cauſes and 
any of theſe or any ſuch like eauſe and conſideration, covenant with 
another that he will Rand ſeiſed of his land to the uſe of that other 
and his heirs, or that he and his heirs ſhall have the land &c. by 
this covenanr whether it be inrolled or not, no ule at all will riſe, 
So if one covenant to ſland ſeiſed to the uſe of IS (who is his 
Baſtard ſonne) and his heirs ; no uſe will ariſe hereby : And 
yer perhaps upon ſuch a Covenant as this, 'w n no uſe 


nor eſlate doth atiſe, an Action of Covenant may lie. But 
if one ¶ in conſidexation of nature, kindred, blood, or marriage 
with ones (elfe , or any of his blood, paimeut of debts, or for the 
like cauſe lot without any ſuch expteſſe conſideration at all, Cove-- 

naut. 


, 


R. lation, 


deratiom ] if one ſor 


Covenant. 


natht to Rand ſeiſed tothe uſe of himſelſe, his wife, children, bro · 
thers, hſters, or couſins, or their wives ; theſe are good conſidera- 
tions; and the uſes and eftates thereupon thus raiſed and made, are 
good: And therefore if one covenant by his Deed without ex- 
reſhon of any conſideration to ſtand ſeiſed of his land to the uſe of 
imſclfe for life, and after of his wife for life, and after of his child 


in Taile, or for life, and after of his brother in Taile, or for liſe, or 
in Fee, or in any ſuch like manner; cheſe uſes will riſe and the 
eſtates will bee well made hereby accordingly. So if I agree with 


Plow, zot. 


another, that if be marry my daughter, that from che time of the Tr o. feof 
marriage, they ſhall have my land to them and their heires ; in this 3 2 
caſe, and by this agreement, if he doe matry my daughter, they 
will have my land according to the agreement: So if I being about 
to marry with a woman,coyenant with I S, to ſtand ſeiſed of m 
land to ĩhe uſe of my ſelſe for life, and aFcer to the uſe of the Wort 4 
"Tam to marry for her lite, and after co the ale of che heires of my 
body begorren on her ; thele are good uſes and eſtates that are 
. : But bere by the way, this difference Cue Trin 
Jau: mult bee obſerved where a man doth Coyenanc_ in conſidetati - R. Ho, bia: 
[> on of a marriage to be had, to Rand filed to uſe, and the mar- | 
Tiage doth not take effect, there no uſe ſhall ariſe : So allo if 
2223 diſagree at their age of conſent : and To was it held in 
the Lord Harberts caſe : But where one doth covenant to make 2 
Feoffment , or levie a fine to ſuch uſes, and the Feoffment is made, 
or fine leyied accordingly , there notwithſtanding the marriage 
doth not take effect, yer the uſe ſhall ariſe; for there hee is 
in by the fine. or Feoffmenr, in which caſe there needs no 
confideration, And therefore if A coyenant with B, that 
in confideration C is his kinſman, and in confideration of a mar - 
riave to bee had between C and E hee will make a Feoffmenc 
and other aflurances to the uſe of himſelfe for life, the remainder to 
C and E, and the heires of their two bodies, and after aſſuratices. - 
are made accordingly by F.neor Feoffmeng, but they do not in- 
termarry, bur marry others; in this caſe notwithſtanding E ſhall 
have a _— of the land, So if I covenant ( in conſideration 
of the love I beate to my wife ) to ſtand ſeiſed to the uſe of 
her and her heirs of my body upon her begotten, and after to the 
uſe of my brother; hereby the uſe will riſe to my brother alſo, 
albeit he benot within the expreſſe conſideration. So if one co- 
venant with his two ſonnes for the love he doth beate to them, 
to Rand ſeiſed of his land to the uſe of himfelfe for life, and after 
of his wife for life, and after of his two ſonnes in taile one after 


i 


another ; in this caſe the conſideration is ſufficient to raiſe the 
uſe to the husband and wife alſo, $01 if one ( in coaſideration 
of the love he doth beare to his brother) doth covenant to Rant! 
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41. 
ſeiſed to the uſe of bis brother, and the wife of his brother for 
life, or in taile ; in this caſe the conſideration is ſufficient to raiſe 


the uſ:s to them both, So if I covenant (in conſideration of 


the marriage of my ſonne with the davrghter of another) to 
Rand ſeiſed to the uſe of my ſelſe for life, and after of my ſonne and 
his wife in Taile; theſe are good uſes and will riſe accordiogly. 
If Icovenant with J S to Rand ſeiſed to the uſe of him, his Exe» 
cutors &c. (he being none of my kindred) for twenty years, and af- 
ter to the ule of my ſonne ia Taile ; in this caſe , the ule will not 
riſe to I $,but it will riſe to my ſonne well enough. For albeit 
the conſideration of money given by one, may be a conſideration 
to all the eftates ; yet the confideration of blood &c. is fingular 
and will raiſe the uſe of that only to which it goeth : But if I 


- Covenant with Z in conſideration of the marriage of my ſonne 


with the daughter of Z co ſtand ſeiſed to the ule of R (a ranger) 
for life, and aſter to the uſe of my ſonne and his wife in Taile; in 
this caſe, the uſe (hall riſe to R, albeit he be a ranger, and that for 
the ſupportance of che remainder, which cannot be without s partis 
cular eſtate: and in all theſe and ſuch like caſes, no inrolement of 
the Deed is neceflary, If I (io conſidetation of 10 l. given to me 


by my fonne, ) covenant wich him to ſtand ſeiſed of land to 


the uſe of him and his heires;- in this caſe, no uſe will riſe 
without inrolment by the implyed conſideration, becauſe there 
is an expreſſe conſideration , Et expreſſum facit ceſſare taci- 
tam. And yet if I covenant, that 1a conſideration that I F is 
my ſonne, and hath paid mee 101. that I will Rand ſeiſed 
of land to the uſe of him and his heires; in this caſe, the uſe 
will ariſe without inrolment. And if I covenant in conſideration 
of 1601. and of a marriage, o land ſeiſed to the uk of my ſelſe for 
life, and after of my ſonne in Taile; hereby the uſe is raiſed, and 
the poſſeſſion charged without intolment. So alſo where a Feoff 
ment is made, fine levied , or recovery ſuffercd , and no uſe de- 
c!ared thereupon ; and the ſame is withcut any confideration of fine 
or tent; by this the uſe is not changed, for it doth reſult to the 
Feoffor, Conuſot, and Recoveree, and he hath theeſtate as he had ic 
before ; but if in theſe and ſuch like caſes, there be but a penny or 
2 penay worth of conſideration given, or any rent reſerved upon 
the Feoffment; the uſe will riſe well enough to the Feoffce &c. 
And if avy Tenure be created, as where a gift in Taile, Leaſe for 
life ot years is made; in theſe caſes, albeit there be no confidera- 
tion given, y et the ule will riſe well enough to the Donee ot Leaſſee, 


lacolment; 


and eſpecially, if any rent be reſet ved, for that is a kindeof conſide - 


ration: But if a Leaſſee for years grant over his term to another 
without any conſideration at all, it feemes by this no uſe at will 
ziſe to the C „ 

"Joe | the 
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manner and 


frame of che 
vords uſed in 


what 
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the railing of 
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AV, 


the uſe of the Gtantor; ſed Quere. The ſeventh thing whereunto 
reſpect is to bee had, is the manner and forme of words uſed in the 


making and raifing of uſes, wherein there is much regard to the 


minde and intention of parties: For if one covenant in conſideration 
of 20 l. paid him by / S, to Rand ſeiſed of land to the uſe of / $ 
and his heires : or if one covenant that / & and his heires hall 
have his land; if chis Deed be iarolled, this is a good bargain and 
fale to raiſe the uſe, and will doe it as well as when-it is made by. the 
words [ bergaine and ſel.] So if one for good con ſideration by words 
of Demiſe and Grant, make a Leaſe of his land for a term of years; 
hereby the uſe will riſe to the Leaflee as well as if the Leaſe were 
made by the words, bargaine and ſell, Et fio de ſimilibur. And 
yet if one by words of bargaius and ſell, convey his land to bis fon, 
no uſe will ariſe by this, except there be money paid, and the Deed 
be inrolled. And if one in confideration of money grant bis land to 
his ſonne, or any other by the word | exfeoffe ;] no uſe will riſe by 
this, nnlefſe Livery cf Seiſin be made thereupon, becauſe the intent 
of the parties in theſe caſes doth appeare to be to paſſe it in ano- 
ther manner: And if in the laſt caſe Livery of Seifin bee mide, 
then the uſe ſhall be guyded by La w, that is, if nothing be given, ic 
ſhall be te the uſe of the Feoffor, and net amount to à limitation 
of uſe to the ſonne. If one covenant with his ſonne, that his land 
ſhall remaine,or that his land ſhall diſcend co him ; this is a good 
covenant to raiſe the uſe according to the limitation. And yet if 
one covenant with his ſonne upon his marriage, that his land ſhall 
remaine, revert, ot diſcend to his ſonne in Fee, or in Fee-Taile; by 
this no uſe will be raiſed, becauſe it is ſo incertaine ; but perhaps this 
may amount to a covenant, whereupon the ſonne may have an 
Action of Covenant. If I covenant for me and my heires, that 
I and my heires and all others that are ſeiſed, hall bee thereof 
ſeiſed to the uſe of & c. this is 4 good covetiant to raiſe the uſe, 
albeit it be in words of the future tenſe, If I covenant with my 
eldeſt ſonne and ſtrangers to convey my land tothe ſame rangers 
to the uſe of my ſelfe for life, and after of my fonne in Taile &c. 
and I grant by the Deed, that the faid s ſeiſed of the ſaid 
land, ſhall be from thence ſeiſed to the ſaid uſes, and none ether 
uſe , and no other conveyance is made; it ſeemes this is ſufficient 
to raiſe the uſe : And yet if I be ſeiſed of land in Fee, and Covenant 
with 7 5, that A B and C D and their heires, ſhall ſtand and 
be ſeiſed of this land to the uſe of &c- it ſeemes, this is not a 
good covenant to raiſe the uſes. If a Feoffment or other con- 
veyance be made to the uſe of the Feoffor and the heires of his bo- 
dy, on the body of A the wife of S T, and for default of ſuch iſſue, 
to the uſeofhim and the heirs of his body vf S the now wife oſ K, 
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his laß Will for 10 yeares immediarly after his death; and after the 


term ended, to the uſe of the Feoffees and their heirs during the life 


of . (eldeſt ſonne of the Feoffor) and after his deayh to the uſe 
of the firſt iſſue male of the _ ofthe Feoffor lawfully n, 
and the heires of the body of ſuch firſt iſſne male, and for default of 


ſuch firſt iſſue male to the ſecond iſſue male &. C inthe ſame man- 


ner ; ] theſe are good limitations of uſes, So if a uſe be limited to 
IS for life without impeachment of waſte, and after to the uſe of 
B and C, their Executors and Adminiſtrators forthe term of twen- 
ty years, and after to the uſe of C and the heires males of his bo- 
dy &c. theſe arc good uſes. So if a uſe be limitedafter this manner, 
viz, to the uſe of « mans laſt Will and Teſtament, or to theuſe of 
ſuch perſon and perſons, and of ſuch eftate and eſtates as he ſhall 
limit, and appoint by bis laſt Will and Teflament ; or to the uſe of 
ſuch perſon and perſons , or to ſuch uſes and —— as he ſhall by 
any writing — his hand and ſeale declare and appoint; theſe are 
good limitations. If I covenant with another in conſideration of 
blood gcc. that I will Rand ſeiſed of my land to the uſe of ſuchof 
my ſonnes , or ſuch of my coufins as the Covenantee ſhall name; 
in this caſe, after a nomination made, the uſe will rife well enough. 
But if I (for and in conſideration of 10l. or the like good confidera» 
tion) covenant to Rand ſeiſed of land to the uſe of ſuch perſons as 
the Covenantee ſhall name ; in this caſe, albeit the Covenantee doe 
nominate ſome of my couſins, or blood, yet no uſe will riſe by this 
for the incertainty of ir. If a Feoffment or other conveyance be to 
the uſe of / & and his heires, provided that if the Foeffer pay 10l. 
at ſuch a day, that then it ſhall be to the uſe of the Feoffer and his 
heirs; this is a good limitation, and the uſe will riſeaccordingly, A 
uſe may be limitted to a woman durame viduitate ſus, and this 
is good, 

Fr 2 man bee ſeiſed of two Manners, and covenant to Rand 
ſciſed of the ſame to the uſes following, wiz. of the one to the uſe of 
the Covenantor for his life, and after to the uſe of his wife for life, 
and after tothe uſe of his eldeſt ſonne in Taile &c, And for the other 
Mannor, to the uſe of his ſecond fon in Taile &c. theſe are good limĩ · 
cations, and the uſes will riſe accordingly. 

If a man ſeiſed of land in Fee agree with another, that a Fine 
ſhall be levied of it, and that the ſame fhall be to the uſes follow- 
ing, viz. that / (the Conuſor) ſhall have one yearly tent of gol. 
during his life to be iſſuing out of the ſame land, and as touchi 
the land charged with the rent &c. to the uſeof 7 D (the Conu- 
ſee) untill defoule of payment of the ſaid yearly rent, and then to 
the uſe of 7 $ and his heirs for ever; this is a good limitation and 
the uſe will riſe _— Et ſic de ſimilibut. 

If a Feoffment be y 1 S co theuſes in certaine Indencures 

ruth Ll 3 Tripatite 


Incercalnty. 


7 


| a ity of the 


T ripartice of the ſame date, and therein is declared that ic ſhall bee 
to the uſe of «£ for life withour impeachment of Waſte , and 
after to tht uſe of ſuch Fatmos, or Tenants ro whom he ſhall de- 
miſe any part of the premiſes for life, or lives, or for any terme of 

„as in any ſuch demiſe ſhall be limited and appointed, and 
after to the uſe of the performance of the laſt Will of the ſaid L, 
and to the uſe of ſuch perſon or perſons ſeyerally to whom the 
ſaid L by his laſt Will and? Teſtament ſhall appoint any eſtate, and 
after to the uſe of &e. theſe are good uſes, and the eftates ſhall riſe 
accordingly. 

A uſe may be limited upon condition, and the condition may 
be annexed to one of the uſes, and not unto another. | 

If lands be conveyed to I & and the heires of his body, to the 
uſe of I and his heirs, or to the uſe of a ſtranger and his heirer, 
this uſe will not riſe in this manner. And yet if lands be con- 
veyed to I S, and his heirs, to the uſe of him and the heirs males of his 
body, and after to the uſe of a ſtranger and his heires ; ir ſeexnes this 
is a good limitation, 0 

If one grant lands by Deed to husband and wiſe, To have and to 
hold to the uſe of the husband and wife and of the heires of theit two 
bodies; this is a good ecfiate Taile by this limitation, albeit he doe 
not ſay Habendam to them and their heirs &. but Habendum to their 
uſes ; but otherwiſe it were if the uſe were limited to a ſtranger in 
this manner. 

If lands be conveyed by 7 S to I D, to the uſe of I , or to the 
uſe of his wife for life, or to the uſe of any other for life, the re · 
mainder to another in Taile or for life, the remainder to a third, his 
Executors &c. for ſix months, and after the fix months ended, to 
the uſe of a fourth and bis heires ; theſe are good limitations, and 
the eſtates will riſe accordingly, 

If a uſe be limited to the Conuſee of a Fine, or a Recoveror in a 
Recoverie untill he make a Leaſe for fourty yeares , and after to 
the uſe of the Recoverees or Conuſors and their heirs ; this is a good 
limitation and the uſe will riſe accordingly. 

Contingent uſes, or uſes in poſſe may be created as well as uſes in 
efſe; and therefore if lands be conveyed tothe uſe of a man and the 
wife he ſhall afterwards marry, or to the uſe of his firſt, ſecond, or 
third wife; or to the uſe of IS for life, and after to the uſe of 
che right heires of / D, and ID is then living; or to the uſe 
of I S for life, and after to the uſe of him that ſhall bee his firſt 
heire male, and the heires of the body of ſach heire male & c. all 
theſe and fuck like, are good uſes; bur they are uſes at the Common. 
Law Rill,znd are not executed by the Statute untill they come in ef. 
The laſt ching whereunto reſpect is to be had, is the nature and 
qualb y of che uſe : And herein it is to be known, that a man may 
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tion : But theſe uſes are not ſuch uſes as are executed by the 


at this day executed in his life time, or by his aft Will and 
Teſtament at his death, give his Lands, Tenements or Heredita- Charitable 


ments to any perſon or perſons not , and their beires, for uſes., 
any — Galla as well as for any private uſe 3 
And therefore a man may ſo diſpoſe of his lands for the finding of 
a Preacher, erecting or maintenance of a Schoole, relieſe and 
comfort of maimed fouldiers, ſuſtenance of poore people, repara- 
tions of Churches, High-wayes, Bridges, diſcharging of the poore 
Inhabitants of a Village of the common charges, to make a ſtock 
for poore Labourers i» Husbandry, and poore Apprentices, and for 
the marriage of poore Virgins, or other ſuch like nſes, and theſe 
ufes are not rohibiced by any Statute 2 And it is — policy 
upon every ſuch Feoffment or eſt ate to reſerve to the Feoffor and 
is heires ſome ſmall rent, or te ſet down ſome ſmall confidera- 


Statute of uſes, neither are they to bee reſembled tothe uſes aſore 
ſaid; for in this caſe, if there be any miſ-imployment of the lands, 
or breach of the truſt by the parties truſted, redreſſe is to be had 
by the Lord Chancellor or Lord Keeper by a ſpeciall courſe of 
proceeding, For which, ſee the Statutes of 39 Eliz.chep.6.43. Elize 
chap.g. 7 Jac. chap, 3. But if any man have re given, 
or heretofore ſhall give any Lands, Tenements or Heredicamencs 
by act executed in his life, or by his lag Will at bis death to any 
perſon fingular, or corporate, in Fee-fimple , Fee-Taile for life, or 
yeares, to the intent or upon condition to maintaine any ſuperfii- 
tious uſe, as to finde a Chaplaine, and have the ſervice of a Prieſt 
to ſay Maſſe, or to have a Prieſt or other man to pray for the 
Sonle of any dead man in ſuck a Church or other place, or to 
have or maintaine perpetuall obites, lamps, or torches &c._to bee 
uſed at certaine times to help to ſave the ſouls or men out of the ſup- 
— Purgatory; all theſe and ſuch like uſes are void; and the 
ands that are ſo given to ſuch ſuperſtitious uſes, are to be forſeited, 
and given to the King, and he ſhall have them, and yet ſo that 
if there bee any chalitable uſe intermixed wich the ſuperfticious 
uſe, and they may bee diftingniſhed , the King ſhall have only 
ſo much as is given to the ſuperſtitious uſe, and not that which is 

iven to the charitable uſe alſo : For which, Sce Adam and 

awbert; caſe at large, (00.4,104- | : 

As touching the Declaration of Utes, i e. the manifeRation or Coy p 

agreement of che parties, to what uſes and intents the, Aſſurance land may ea 


Superſlitious 
Vleg. 


1. Declara 7 . 


made ſhall be, cheſe things are to be known : 1. That uſes may — 
be declared or averred on a Fine, Feoffment, or r of land 3 ny Aſſurance 
but on a bargaine 2nd ſale of land, no uſe may be declared or. ay py 6 
averred, but what the Law doth make. And upon a covenant of , des 1. 


uſes, no ocher uſe may be declared or averred, but what is contained on of lucha 
| L13 within uſe, ot not. 


ſequieer cerpas. And at thi 
/ anne 
/ ceflary : And therefore the owner of the land, ar be from 
1 the land doth move, ought to limit and declare the uſe of the land: 
| as if the husband and wite levie a ſine of the land, whercof he is ſeiſed 
| 1 in the right of his wife; the husband alone may declare the uſe 
' | of this fine, and this declaration ſhall bind the wife, albeic her 
WE - - alfent to the limitation of the uſes doe net appeare, if her dif- 
aſſent doth not appeare ; but in this cas, is is moſt to 
have a declaration of the uſes by the husband and wite both ; 
for ſhee alone, becauſe ſhe is ſub poteffate viri, cannotalonedeclare 
or limit any uſe; neither can the husband alene limit any uſe 
her good will, becauſe he hath not the eftate of the land: 
And thereſore, if 4 and ÞB his wiſe be ſeiſed of land in the right of his 
| wife, and ſhee without the conſent of het husband, covenant by 
band and Iudentute with Cand D, 14 Afertii 14 Elia that a fine ſhall be 
levied of chis land, and that it (hall be to the uſe of her ſelf for life 
without impeachmeat of waſte, and after tothe Conuſtes for their 
lives, to the intent that they hall ſuffer / ꝙ to take the profits for his 
life with divers remainders over; and afterwards, and bofore the 
fine levied , the husband alone by another Indentnte 31 Feby. 
32 CK. (wherein the wiſe is named a party) without the conſent 
is wife, doth agree that a fine ſhall be ler ind to the uſe of him 
aad his wife, and aſter to the uſes limited by the wives Indenture,and 
aſter the ſine is levied accordingly ; in this caſe, albeit the variance 
be in one particular only, and the limitations in all the:e of the 
uſes aud eſtates doe agree, yet all the ſamelimitations by both In- 
dentures are void, and the uſe upon the conveyance is left to con- 
ſtruction of Law, and therefore ſhall be to the wiſe and her heirs for 
ever: And yet if the husband and wife agree in the limitation of 
the uſes for parrefthe land, and differ in the re(}, the limitations 
for ſo much as they agree in are good, and void for the refidue : 
| And in theſe caſes where- the declaration is good, the wife and 
ber: heires (hall be beund by it. So if two Joynt-tenants are, 
and they, or two others having ſeverall eftates joyne in a Fine, 
and one of them declare the uſe in one manner, and the other 
doth declare the uſe in another manter ; this declaration is good 
for-eicher-of their parts; for the declaration (ball be governed ac- 
cording e their eſtates. And if an Infant, or a man de e ſene- 
weworie doch declare the uſe of a fine levied by him, chis decla- 
ration is good and ſhall bind bim fo long. as che ne ſha ll con - 
tinue in h13.foroe, 3. This declaration of 'Uijes- may bee — — 
cl : 
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en Deed ludeated (which is che moſt ufni un he 
or by Deed Poll; As wheretfepartice doeby firch x 
that an eder to. be —_—_ 
| he ſhall be levie by ſuch a tings, dad 
"dd: the uſe of one for life, another in Tailt, and 
Or be mede by a vet tix without ay 
a all #5 where an agreement is ſo had, and made between 
or more, that a fine, or Recovery ſball be had, and it ſhall be td 
ſuch and fuch uſes, and the ſarhe is had accordingly; in this cafe; 
this is a ſafficient declaration being proved; but it is not fafe in 
Co0.1.49. theſe caſes to depend upon ſlipper memory. 4. This declaration by 
2 word or writing, may bee made before, at, or after the tit of 
C00.7.10. making the Aſſurance: and thereſore one may covenunt of agtet thut 
Dyer, T S ſhall recover againſt him, or that be will levie a fine, ot male 
' a Feoffment to I S of ſuch land, and that the fame ſhall bee ro 
the uſe of &&c. And if one make a F:offment, he may dethrethenſes 
of it at the ſame time, and that within the fame, or in another N. ell 
at his pleaſure t And if the Aſſutance be paſt , und no'deelitation 
of uſes had before, oFat the time of paſſing it, a deelaration m 
be ſubſequent. viz, That the ſame Aſſurance wat and ſh#l1be, an 
the Recoyerors &c.ſhall ſtand and be ſeiſed ro fach and ſuch uſes; for 
an Indenture ſubſequent may direct and declare the aſe» of 4 Fine of 
Recovery preeedert. But herein theſe diverſitits are to be obſerved) 
when precedent Indentures ate made to direct the uſes of à fibſs> 
quent Aſſurance, and after the Aſſurance is made accordingly; there 
no Averment ſhall bee taken by werd, that the ſame Aſſurance 
was to other uſes then are declared by the Indenture : But 
an Indencure ſubſequent , declaring the uſes of an Aſſurance pte. 
cedent, av Averment may be taken, ther there were other es ex- 
preſſed and limited, before or at the time of che Aſſurance, then 
are contained in the Indenture. If a precedent Indenture bee 
made to direct the uſes of a ſubeſequent Aſſutance, u hen the 
Aſſurance comes, the land is bound, and the Conuſor or Reo 
coveree cannot by any act of his, after the Recoveric had, 
charge or avoid it; but if the declaration bee ſubſequent, if in 
the interim, between the Aſſurance had, and the declaration of 
the uſes, the Conuſor or Recoveree ſel], give, or charge the land 
to ochers; this ſubſequent declaration will nor ſubvert the meane 
eſtates , charges or interelts, unleſſe it can bee otherwiſe proyed, 
that by a certaine and compleat agreement of the parties, che 
Aſſurance was had and made to theſe uſes, 5, When the agrees 
ment for the limitation of uſes is precedent , whether it te: by 
writing or word, it is but directory and doch not bind the eſtate 
uncill the ſame Aſſurance be afterwards had, and therefofe by a 
new agreement or declaration made in the ſame manner as the 


Ll 4 former 


Averment; 


, ods (. 


a Averment 


— 


Te a uſe 


land may be 


a 4 Vee. 
former, vis. in writing, if the formerbe ſo, and between the ſame 
parties either before, ot at the time of the ſame Aſſuranet paſſed, new 


- uſes may be made & the former uſeschanged;but when'the ſane Aſſu · 


rance is purſued accordingly , & no intervenient alteration ĩs made, it 
ſhall be ex pounded to be to the ſame uſes, and ſhal binde the parties, & 
no naked Averment ſhal be received of any latter or other agreement 
contrary to the Indentures. 6. The declaration of the uſes mult be eer 


ELA. Pt uiine and that e in three things ;in the perſons to hom, in the 
3 2 lands &c. of which, and in the eſtates by which the uſes are declared; 


and if there want certainty in either of theſe, the declaration is dot 
ood ; and it muſt be complear of it ſelf without any reference, to In- 
s ot other writings to be made afterward; for then it is but an 
imperfe& communication, and no compleat declaration. 7. Where 
an Indenture precedent is to limit the uſes of a ſubſequent Fine or 
Recovery, andit is not purſued in ſome circumſtance of time, perſon, 
quantity, or the like; yet if no other new meane agreement may 
be proved, the Aſſurance ſhall be in judgement of Lay to the uſet 
contained in the ſame Indenture; but if the variance be in theſe par- 
ticulart, & the form of the Indenture be norfiriued, there an Aver- 
ment without writing may be taken, that the fine or other Aſſurance 
wasto other uſes then are contained in the Indenture; & if none ſuch 
can be made, then it is left to conſtruction of Law. And therefore if 
A be ſeiſed of divers Mannors in Fee, and by his Indentute dated 10 
Marti. 31 Eliz.doth covenant with B & C, that he before the end of 
Trinity Term next Will by Fine or other Conveyance aſſute one of 
theſe Mannors to them, & that the ſame Aſſurance ſhall be tothe uſe 
of A ind E his wife, & of the heirsof A, and the 28% day the Deed 
is incolled ; and the ah day of the ſame monerh, he doth by another 
Indentute Covenant with the ſame C and D to convey all the fame 
Mannors to the ſame C and D before the Annuntiation next, & that 
the ſame Aſſurance ſhall be to the ule of 4,andthe heirs males of his 
body,& for deſault of ſuch iſſue, to the uſe of divers others in remain- 
der & by this Indent ure doth covenant, that if he ſhall not ſafficiencly 
convey this land by the day, that he wil ſtand ſeiſed to the ſame uſes &c. 
and no Fine is levied by the end of Trinity Terme; but the 17 of 
September following, a note of a Fine is acknowledged to B and C, 
and the heirs of 5, of the land within the firſt Indenture; and 
the 18 of the fame moneth, another note of a Fine is acknow- 
wages to C and D of the ſame and other land in the lait Indenture, 
th theſe Fines are entred in Od abi Mich. following; in this 
caſe, theſe Fines cannot bee directed and declared by both Inden- 
tures and therefore it ſeemes the declarations are void 
As touching Averment of Uſes ; 5.e. the proofe of uſes by wit- 


upon & Charter of Feoffment, no other uſe contra or proter the uſe 
— 8 which 


Cap. 24. 


Coo 4.8. 


3.2. 25. 


pf Vics; and neſſes, time things ate to be known, that where any uſe is expreſſed Dog. & 5:. 


95. Coo. a. 


JT» 


Verb. 


| 4 Vf. 


which is expreſſed ſhall be admitted. But in eaſes of Fines and Re- 
coveries wherein no uſes ate , &ther uſes then hat Law 
conſtruction will make may be ed and proved to be agreedup- 


on, and the ſame aſſutances ſhall be co ſuch uſes as by proot ſhall be 
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made to appe 
his wife ſell hef land for money, and aſter levya Fine to the ven · 
dee and his heirs ; in this caſe it may be averred ir was for money, 
and this ſhall carry the uſe to the Vendee without any declaration 
of uſe, which otherwiſe would reſult to the woman and her heirs : 
if a Fine be with a Grant and Render, no averment to prove 
it tobe to @her uſes then what are Stained in the Fine (hall be 
received, And where the uſes of a Conveyance be declared by 
Indenture before, or at the time of the lame Conveyance, no aver- 
ment ſhall be received of any other uſes then what are contained 
in the Incenture: But if the Indencure of declaration be ſubſe · 
quent, there an averment lieth and ſhal be received that there were o- 


ther uſes agreed upon at, or before the time of the conveyance wade. 


And where an agreement is made to levy a Fine ot ſuffer a Reco- 
very, before, or at a time certain, and that it ſhall be of ſuch and 
ſuch lands and co ſuch and fuch perſons; and after it falleth out the 
Fine, or Recovery is not had by that time, or not of the ſame land, 
or not between the ſame perions ; in theſe caſes an averment may 
be had of other uſes and of another agreement, 

Where the uſes of an aſſurance are certainly agreed upon and 


declared between the parties thereunto , there regularly it ſhall. 


be to ſuch uſes as are declared and agreed upon and to none others, 
But if aconveyance be made of land by Fine, Feoffment, or re- 


covery, and no uſes thereof declared and agreed upon, the Lay will 


limit and appoint the uſe according to equity and conſcience. And 
therefore if a man levy a Fine, make a Feoffment, or ſuffer a re- 
covery of land without any conſideration; the Law will adjudge 
the nſe to be in the Feoffor, Conuſor, and Recoveree who doth 
part with the land: And ſo if a man make a Feoffment to the in- 
tent toperform his laſt Will, or tothe ule of his laſt Will, or to 
ſuch perions as he ſhall limit by his laſt Will; in all theſe caſes the 
uſe ſhall be inthe Feoffor and his heires whiles he doth live to dĩſ- 
poſe at his pleaſure» And ſo if one make a Feoffment of land to 
1 $ and his heirs, to the uſe of , & for 20 years, and limit the 
uſe no further; in this caſe the reſidue of the uſe after the 20 
years, ſhall be tothe Feoffor and his hei: But if in theſe caſes 
there br any conſideration of money or the like, though never ſo 
little given, or any rent reſerved upon the Feoffment, the Law: 
will a<hudge che uſe in the Feoffee, Conuſee, or Recoveror: And 
yet in that caſe, alſo. if other uſes be expreſſed upon the Deed, ic 
ſeems it ſhall go to the uſes expreſſed ; as if A for 20), paid by 


I» 


ar to be the intent of the parties: As if a man and 
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A Je. 
B, enfeoffe E and his heits to the u of C ind his hei If che 
busband and wiſe levy a Fine of the wives land without eonfide- 
ration, and without any declaration of uſe, the Lat will 

this to be to the uſe of the wife and her heirs; but if they 
ber land for money, and after levy a Fine thereof tothe Vendee ; 
this ſhall be to the uſe of the Vendee and his heit. And if a man 
be ſeiſed of land of the part of his Mother, and without any&ons 
fideration make a Feoffment in Fee of it; this ſhall be ſuid to be 


to his uſe in the fame. 
pants be of land, th6oke vs Fee fraple ,abd che other but for like 
and they without avy confilletarilh levy Fine of ity andunake 
vo declaration of uſe ; the uſe (hall be to them of the ſame e- 
Rare as they had before in the land. So if A renant for life of 
land; and B it reverfion or remainder, levy a Fine of cis land, 
generally, this ſhall be to the aſe of eA for life , and to the uſe 
of in Fee afterwerds as it was before, So if Abe ſeiſed in 
Fee of at» Acre of and he and B joyne together and levie 
a Fine of it to another without any conhideration ; this ſhall be 
to the uſe of 4 and his heirs . 

If one make a giitin taile, or Leaf for life , or yeares, albeir 
it be without any conſideration of Fine, or Rent, yet the Law will 
* the uſe in the Donee, or Leſſee and not in the Donor or 

or. 

If one at this day by Deed indented bargain and (ell his land 
to another for money, and doth limit no eſtate, but the Deed is 
Habendury to him only, and not Halendum to him and his heirs, 
or to him and the heires of his body, or to him for life ; howſo- 
ever in his caſe before the Statute of uſes was made, it yras other. 
wiſe, yet now the common received opinion is that by this there 
doth paſſe onely an eſtate for life, and nor a Fee-ſimple. 

If a Feoſſment be made to 7 & and hisheires to the uſe of 7 D 
without any more words; by this limĩtatiem 7 D hath only an 
eftare for life : So if a Feoſſinem be made ro I & and his heires 
tothe uſe of 1 D for ever, without ſaying arid his heirs ; Jhere- 
by I P hath only an eſtate for life» And ſo of other nies the 
conſtruction hail be according torhe rules of Law. 

If a uſe be limited to F and his heires unxill 4 ſhall come 
from beyond che Sea, and attaine his full age or dye, in chiscaſe 
if he come from beyond Sea, attaine bis full age, or dye, the uſe 
ſhall ceaſe, 

If one coverant to ſtand ſeiſed to the uſe of A his eldeſt ſonne 
and the heires males of his body, and after ro the uſe of B his ſe- 
cond ſonne in tail in the ſame manner, or according to the limi- 
tation ro 4 ; by this B hath an eſtate tail to him and the heires 
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Ifa in Fee be made to the uſe of a man and his wife 
for theic lives, and after to the uſe of their next iſſue male to bee 
begotten, in Tail, and after to the uſe of the husband and wiſe and 


of the heires of their two bodies begotten (they having no iſſue 
male then;) by this the husband and wile are tenants in ſpeci 
Tail executed; and after they have iſſue male, they are tenants for 
life, the remainder to the ſonne in Tail, the remainder to them in 
ſpeciall Tail, | 

If one male a Feoffment to the uſe of himſelf for life, and af. 
ter his deceaſe to the ple of Alis whom he doth incend to marry, 
untill the iſſue he (hall beger af het ſhall be of the age of 21 years, 
and after the iſſue cometh to that age; then to the uſe of the wife 
during her widdawhood, and the husband dye without iſſue; by 
wot the wife (hall have an eſtate at leaſt during her widdow- 

0OQ, 

If I covenant with Z chat in conſideration be will marry my 
daughter, that from che time af the marriage I will ſtand ſeiſed to 
the uſe of my (elf for life, nd after to the uſe of C a Rravger and 
the heirs males of hisbody, and after to the uſe of B and my daugh- 
tet and the heits of theix tO bodies; in this caſe albeit the uſe li- 
mited to C the irapger be void, yet it feems & and my daughter 
wall not have the land till the death of C wichout iſſue , but that 
my heirs (hall have it till that time. 

If 1 covenant wich I to Rand ſeiſed to the uſe of my ſelſe for life, 
and after my death to the uſe of C a ſttanger for the term of 20 years, 
and after the end of the term to the uſe of my ſonmne in tail; in this 
caſe the uſe limited to C 1s voyd, and my ſonne after my death 
ſhall have the land: But if tha words of the covenanc be C and 
after the end of 20 yeares ] inſteed of ( and after. the end of the 
term] my ſanne ſhall not have the land untill the 20 yeates be ex- 
pired. See more in expokeige of Deeds. Chap. 5. 

All ſuch uſes as are nat within, not executed by che Statute of 8. Where and 
27 H. 8. but temaint the Common La, may be deſtroyed, diſ- how Vies of 
continued, o ſulpended a "_ before — — — bo, 1 
And therefore contingent u extinguiſhed or — 1 
at this day. As if a man Klada nad in Fee have three ſonnes —— 
A B and Cad he make a Feeffmenc of his land to divers Feoffees 
to the uſe of them and their beizes during the liſa of 4, and after 
to the vſe of the firſt ſonpe that 4 Call beger and the hein males 
of the body of ſuch firſt fonne ; or if a Feuffment be made to the 
uſe ol a manandibe wife that he ſhall marey,or thelike ; if in theſe 
caſes the Feoffees Ye ys — contingent ules 

to de in a as before 4 have any ſonne, or the wan take 2 
wile &c. albeit it he to on chat bave naticenf theſe uſes, yer the 
dci are deliroged for ever,amdrhe Featfeezcannor enter and tovive - 


them 
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them contrary to their own Feoffment : And if in theſecaſes the 
Feoſfees before the contingent remainder veſt be diſſeiſed, hereby 
the uſes are ſuſpended ; but then by the Reentry of the Feoffees the 
ancient uſes will be revived again : And therefore if the Feoffees 
releaſe to the Diſſeiſot and fo barr themſelves of their entry, the uſes 
ate extinguiſhed and ſhall not be revived, and the party grieved hath 
no y but in Chancery againſt the Feoffees for breach of truſt. 
And if the Feoffees in the firſt caſe before dye, before 4 have an 
ſonne born, the contingent remainder is gone: As where a Feoff - 
ment is made to the uſe of the Feoffor for life, and after to the uſe 
of the right heirs of / S in Fee, and the Feoffor dye before I S ; 
in this caſe the remainder is gone, for a tetnainder cannot be with- 
out a particular eſtate no more of a uſe then of an eſtate made in poſ- 
ſeſſion: and ſucha remainder muſt veſt during the particular eſtate, 
or at leaſt eo inf7«xti when the particular eſtate doth end. 

If a Feoſfment be made to the uſe of 1 & and the wife he ſhall 
afterwards marry, and of the heirs males of their bodies; and S 
make a Feoſſment of this land to another before he take a wife ; 
hereby che contingent remainder is deſtroyed. 

If 4 enfeoffe B and his heirs to the uſe of C and Dhis wife and 
the heirs of the ſurvivor of them, and C makes a Feoffment to E 
and dyeth; this Feoffment doth deſtroy the contingent remain- 
der. | 

When the eſtate out of which the uſes do ariſe is gone, the uſes 
are gone allo ; As if a Leaſe be made to + for his life to the 
ule of B for his life, aud A dye; hereby the eſtate of B is 


one. 

; Alſo uſes of lands may be gone by Revocation, whereof See in 

the next part. 
. Where a Proviſoes and Powers of revocation of uſes of lands are very 
© power to re frequent in voluntary conveyances (whether by Feoffment or other 
woke Vics of yyite ) that paſſe land by way of raiſing of uſes, and are executed 
| Land fhall ve by [fe Srature of 27 H. 8. and the Jnherirances of many depend 

, And * | 

— they mal therenpon. As if a man ſeiſed of land in Fee have divers ſonnes, 
be taken; And and he covenant to ſtand ſeiſed of that land to the uſe of himſelſe 
what Revoc a- for life, and after of his eldeſt ſonne in Tail, and for want of ſuch iflue, 
tion by reaſon to the ule of his ſecond ſonne in Tail &c. with a Proviſo that it 
1 ed, (ball belawfull for him at any time during his lifeto revoke any 
And what not. Of the ſaid uſes, and to limit and appoint other wes &c. Or if 4 
; Ipdenture between him and I his l. eire appatant an Infant, co- 
venant with B for the advancement of his blood &c. to ſtand ſein 
ſed to the uſe of himlſelfe for life, and after to the uſe of his laid heir 
apparant and the heirs males of his body, and after to the uſe of his 
ght heires, provided that if A by hi or any other during 
| tus life ſhall deliver or offer to I a Ring of gold acoder 
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make vold all che faidaſes, that then the Gre uſes ſhall be voyd, 
and he may litnie new uſevn: Or if A by Indenture covenant with 
to ſtand Tiled to the uſe of himſelfand his wife and his daugh· 


ter for their lives, and after & e. provided that if the ſaid . du- - 


ring his life und aſtet memebtii mentioned in the Schedule annex» 
ed to the Indenture hall be paid, ſhall be diſpoſed to determine, 
diſannull. change alter, enlarge, diminiſh or make void the uſes or 
eſtates, ot any of them, of che Premiſſes or any part thereof, and 
by wilting indented under his Hand and Scale ſubſctibed in the 
preſenee of three Witneſſes ſhall declare his mind to be fo, that 
— the ſame = 7 — void = — and = like Proviſoes 

ing with a uſe ate allowed to and not nt 
to —— eſtates. But in caſe of Ay — on ped or_ other 
Conveyance whereby the or Grantee is in by the Common- 
Law, as where ef doth-enfeoffe B and his heirsto the uſe of B 
and his heirs,it Is ſaid ſuch a Proviſo is meerly repugnant and voyd. 
And as touching theſe Proviloes or Revocations, thef thing are ro 
be known; 1. Theſe Reyvocations ate favourably interpreted, be- 
cauſe many men Intieritancesdepend upon it: And therefore he 
that hath this power,may revoke part ot the uſes at one time, and 
part at another time ; and the revocation of the old, may be made 
by the making of ithout any expreſſe revocation; And 
by the ſame conveyance whereby the old uſes be revoked, the new 
u es may be created ard limited, and then the former uſes do ceaſe 
iſo fallo by this revocation without any entry or claim: As if one 
covenant to ſtand ſeiſed re the uſe of himſelf and his wi e for their 


lives, and after to the uſe of A his daughter for life, and after to 


the uſe of B his daughter in Tail &c; provided that it he ſhall be 
minded & c. he may by writing &c. make voyd the ſame ules, and 
declare the uſes to others, and he doth make voyd the uſe to his 
wife at one time and no more, and after by a Dzed doth limit and 
appoint new uſes of the whole by a new covenant to Rand ſeĩſed to 
other uſes ; theſe are good revecations; for there needsno reall and 
expteſſe revocation ol former uſes, but the creating of ney uſes is in 
Law an actuall revocation of the old uſes, as the making of a latter 
is ipſo facto a revocation of a former Will. 2. The Proviſo muſt 
for che ſubſtance of it be purſued in the revocꝛtion and all incident 
cireumſtances thereof muſt be oblerved, as ſealing, ſubſcriptionof 
names, witneſſes, and the like; otherwiſe the revocation will not 
be good. And therefore if the Proviſo be, that if the Corenantor 
ſhall be minded co revoke, and ſhall d:clare his mind by writing in- 
dented under his Hand and Seale, delivered before three Wirnefles, 
the uſes {hall be void ; in chis'cale a revocation by word without 


-wticing, ot by a writing and not indented, or by writing — | 


7 
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Del eaſance. 


10. Other 
Trufts and 


—_ — his latt Will and Teſtament; or if a man deliver mon 


of chattels rc» friend in traſt to purchaſe land for him and his heirs, to the end comps, 133 


4 V. 
and not under Hand and Seale,or under Hand and Seale, and be- 


fare two Witneſſes only, is not good. And yet if a Proviſe be that 
jf the Covenantot ſhall ar 
under his Hand and Scale delivered before two wi 


time his liſe by writing 
revoke 
the fame &c. the old uſes ſhall be void, and the Cove nantot by 
his lat Will and Teſtament in writing under his band and Sealc 
before two Witneſſes doth give the land to another, and make no 
exprefſe revocation of the former uſes: this is a good revocation 
in Law. If the Proviſo be that if the Covenantor be minded at 
any time during his life to revoke the ſame uſes &. and ſhall 
pay or tender to ef B 20s. in ſuch a place; in this caſe tender 
of this 20s. in that place at any time is not good, unleſſe he hap- 

to meet with ef Bat the place, for then tender at any time 
18 good; but otherwiſe the Covenantor muſt give notice to A4 
what time he will tender the 20s. in that place, otherwiſe the 
revocation is not good. If one be to marry his daughter to the 
ſonne of another, man, and they do mutnaliy covebatic to Rand 
ſeiſed of their lands to the ule of their ſonne and daughter wich 
Proviſo to revoke the nies with the conſent of the mothers, if 
they or either of them be then living, and one of them dye; in 
this caſe a revocation by the conſent of the ſurviving mother is 
ſufficient. 3, When the covenantor doth make void ſuch uſes by ver- 
tue of ſuch a revocation, he is ſeiſed again of the land in Fee-hm- 
ple, as he was at firſt without any entry or claim. 4. This 
power of revocation, whether it be pteſent, as choſe before and 
moſt are, or future, as when they are upon contingent, as if the 
Covenantor over»live / Sor the like, when it is reſerved to the 
party himſelf that made the uſes, may by his Fine, or Feoffment 
be m_ extinguiſhed ; As if he make a Feoffment, or levy a 
Fine of the land whereunto the uſes and proviſo are annexed ; by 
this the Proviſo is extinct; And yer ſoas if he make a Feoff · 
ment, or levy a Fine of part of the land only: this ſhall extin- 


guiſb bis power but to that part only: But if the power be re · 


ſerved to a ſtranger, it ſeems the Fine or Feoffment of him that 
made it, will not extinguiſh it. This power allo when it is preſent 
may be extinguiſhed by a Releaſe made by him that hath the 
power, to any one that hath any eſtate of Franktenement in the 
and in poſſeſſion, reverſion, or remainder ; or it may be avoided 
by Defealance whether ir be preſent ot future. 
If one convey his lands to certain friends in truſt, to the intent 
that they ſhall convey it to ſuch perſons as he ſhall, ſet down in 
tO 2 


all and pcrſo> that he may have the profits thereof for his life, and to the end 
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it may be conveyed to them afterwards : or if a man deliver money 
to his friend to buy land for him that doth deliver the ö 
his own name; or if a man enfeoffe his friend and his heirs of 


land, to the intent that he ſhall alien the land to whom 7 S (hall 
appoint; or if land be conveyed tome in Mortgage and I pay all 
the mo 


ney, but I to prevent the joynture of my wife, or for ſome 


ſuch like cauſe name a friend joynt purchaſor with me, and fo the . 


conveyance is made to us both; if in any of theſe caſes, or in any 
other ſuch like caſe the friend truſted prove falſe, and do not per- 
form the cruft, but turn the profics of the land co their own uſe, 
or reſuſe to ſettle ir according to the truſt, or the like, the par- 
ty grieved muſt have his in for theſe are not 
Truſts or Uſes within the Statute, nor ſuch for which there is any 
remedy at the Common.Law ; And in that caſe where the land 
is ſetled to the intent that the friends truſted (hall ſettle it where 
1 $ ſhall appoint, if / S do not appoint how it ſhallbe ſetled, ir 


p ſeems the Feoffees ſhall have it to their own uſe. 

, And if a man give or grant his goods or chattels, as Leaſes for 
Sede yeares or the like to friends in truſt to the uſe of himſelf for lite, 
369.*Broo. and after to perform his Will, or the like; theſe are ſuch uſes and 
292 cruſts as ate not within the Statute of uſes, and for the breach of 
Ctomp.'ur. which there is no remedy at the Common-Lay but in Chancery 

| A g only. So if an Obligation or Statute be made to «A B to the uſe of 
Ee#4.29 (D; this is a truſt of the ſame nature; and if 4 B releaſe the 

1 Obligation without the conſent of C D, or get the money into 

his own hands, C D ſhall have reliefe in Chancery; And in all 

theſe caſes and ſuch like caſes, the generall rules by which uſes 

were governed at the Common- Lay are ſtill in force and to take 

place as thoſe by which. uſes and truſts are now for: the moſt part 
governed. As 1. If there be any cauſe to ſue for or about the 

*, lands or goods wherewith the parties are truſted, as if they de- 
dy or delay to perform the truſt, they mult be compelledthere. 

 Crowp. lu. unto by ſuite in Chancery. 2. The Ceſtei que w/e, or 9 605 far 
1 whom the truſt is cannot of himſelſe difpole of che lands org 4 
24d. . 37. for the property and interelt in Law is in the Truſtees; and if it 


be an Obligation or Statute that ii made to the ule of another, 
Ce 5 cannot releaſe it, but the Truſſee muſt releaſe it. 
3. If the parry truſted fo with lands, — or chatteli give, 
rant, or ſell the ſame lands, goods, or chattels ro one that hath 
ledge of the ſame uſes or truſts ( as it is alwayes pte umed he 

hath where the truſts are expreſſed upon the fame Deed, by which 


"3 - the lands, „or chartels are given or granted) or if the 
2 things ſo given or granted, be granted upon the ſame truſts, or 
to the ſame uſes, or without any confideration at all; ip-theſe- 


cafes. 


in. re 


breach of 
their truſt 


4 V%. 


caſes he te whom the thing wheteabout the truſt lu, ſhall have the 
ſume thing upon the ſame truſt and to the ſame uſe as he that 
did give or grant the ſame had ir, But in caſe where no truſt or 
uſe 1s expteſſed upon the. Deed , the purchaſor or buyer hath 
no notice or knowledge of the uſe or traft, and hee gives a va- 

le conſideration for the thing, there for the moſt part 
the ſale is good, and the party grieved thereby hath no remedy 
but againſt the party fick truſted in Chancery; and the pur- 
chaſor ſhall have and enjoy the thing ſo beught to his owne 
ule forever; but he that is the party truſted, will bee forced 
in Chancery to make the party grieved an amends in damages 
for this breach of traſt; And if there be any practiſe, packing, 
or combination betweene the buyer and the ſeller in the mar» 
ter, there perhaps the Suit may hold againſt them both, and the 
buyer may be forced to reſtore the thing it ſelſe. And yer 
if A enter into a Statute to B and C to the uſe of B, and 4 
having notice of this nle doth get a releaſe from C: in this caſe 
it ſeemes B mult have his whole remedy againſt C, and (hall 
have no remedy againſt 4. 4. If the Truſtor or (eftuy que uſe in 
theſe caſes commit Felony 8&c. ſo that the things if he had 
the property of them were forfeit; in this caſe it ſeemes that 
neither they nor their Heires, Executors &c. nor yer the Lord 
&c ſhall have them, but the Truſtees ſhall keep them for ever. 
5. If the Ceſtey gue wſe or Truſtors dye and appoint how the 
ſame things ſhall be diſpoſed of, the Truftees are bound to fee 
it done; as if the Truſtor appoint it ſhall pay his debts, or 
provide Legacyes, the parties truſted mult take care it be fo 
wyp!loyed; and in this caſe the Debtees and Legatees alſo may 
compell the Truſtees in Chancery. 6, In all theſe caſes regu- 
larly the thing whereof the truſt is, is in equity at the diſpo- 
ſing of him that is the Ce/ivy gue , unlefle he do other. 
wile appoint it, and if at his d:ath he make no diſpoſition there- 
of it ſhall gce to his Heire, Executor &c. 7. In all theſe 
caſes the Truſtees ſhall have their reaſonable allowance in Chan- 
ceiy for whatioever they have laid out about the land &c. in 
Suites or otherwiſe for the profir of the Truſtor, Out of 
all which may appeate how dangerous it is for a man to medd'e 
with any lands, goods, or chattels io conveyed or ſetled in ttuſt, 
for the Ceſiwy que aſe or Truftors have no property in the 
thing, and therefore they cannot (ell or give it, and the Truſtee 
hath it but to anothers uſe; And it is not fafe therefore to 
deale with either of them alone, nor yet indeed ſafe to deale 
at all in theſe caſes, unleſſe the buyer may have the conſent, 
ſale, and aſſurarce, or the Releaſe 8c, of the Truſtors and Tru- 
ſees 
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4 Ye 
tees alrogether i And if there bee any Wetnan Covert, or Tofane 
within the Truſt, it is moſt of all dangerou. And if goods 
or chattels be given to, or to the uſe of a Feme Covert, or In- 
fant, and certaine friends are truſted therewith, if they doe ſell or 


give away theſe goods or chattels contrary to the Truſt, they 


muſt be ſure to anſwer it , if therefore they fell them, ler chem 
ſee that the money made thereof be as beneficial! , and be be- 
ſtowed for the wife or children; for it ſeemes ir 
is not ſufficient in this caſe, that the 
money made thereof bee 
paid to them, 
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What they are, and how many kinds of 
them there are, ch-23.num.2, who may 
wake or be made an Executor or Admi- 
.mitraqor, et $,19,20. where be may 

accept the Adu at, and what 


The Table. 


what bee ſpall bave, nuweb. 7. 1 3, 25. 


duty and office, chap .23. umb. 27. How 
be ſhall be charged, chap, 23s numb, 29, 
37, 38. chap. 7. numb. 6, 8, 9. chaps 
21 b. 6. what Executor or Admi- 
niſtrators may doe together, or apart, to 
others, or ove to another chap. 3; numb, 
26.30,31, 35. chap. 12. numb. 4. chap, 
17. numb, g. chap . 17. numb. g. what 
all bee ſaid « Devaſtavit in them , 
chap.23, ub. 2, whe ſhall be ſaid to 
be an&Executer of bis own wadyy and 
how he ſhall be charged, chap. 23. umb. 
33. 
Ext inguiſhment. 

Where an eftate, rent Cc. ſhall be 
extingiſhed, chap. 2. . 1 1. chap. 19. 
numb, 3. chap. 19. v. 6. chap. 24. 
nemb g cap. &. umb. 1 5. 


Feoffment. 
What it is and how many kinds there 
are, chap.9. numb. 1. 2. The nature of 
it, — 3. who may make it, aud when 
it 15 goed, numb.4, 
Fine. 

Ir hat it it, and how many kinds there 
are chip. a. umb. i. 2. The parts of it, 
wnmb,z, The order of levying itim. 4. 
The operation of it, numb, 5. when it ij 


namb. ). ho (ball bebarred by it, and in 
what time, numb. g. 10. bop. S. numb.7, 
where it maybe avoided, and how, chay, 
2. . 12. 
Forfeiture. 1 
How many wayes 4 Tevant for life o 
yearer way ee hit effate, chap. 
numb.6chap.; uumb. 4. chap. 3. numb, 
13.14, 15. chap, 14. . 4. chap. 17. 
b. 5. c bap. ba. il, chop. . aum. 
4+ Chaps 13. . 4. 
- +; . (> 
49. 11: 


Þ What it in eb 


| foal be ſaid an acceptance, numb. 24. 


chap.1 AL b. 4. chap. 20. numb. 4. Hit 1 


good, numb, 6, How it ſhall bes tales, 


. 7. chep. 23. . Shay 24e vu. 


Grant. 


What it is and how many lind there 


are, cba. 12. numb. 1. 2. Things re- 
quifite to a good Grant, umb. 3. when it 
ir good, nun:b.g. chap, 2. numb.6.chap, 
23. . 7. what things are grantable, 
chap. 12. . 4. Exponnded, chap. 5. 
chap. 23.7.8. when once good and doth 
afterwards become void chap. 1 5. . 1. 
when once void or voidable, and it doth 
afterwards become good, chap.15 numb. 
3. when it is good wn part, and void in 
part,chap.15. numb. 4. who may avoid 
#, chap. 15. numb.2.5. 
Habendum, Ses Deed. 


The Table. 


Inrolment. : 
here it is neceſſary chap. 10.uum, 
4. chap. 24. . 4. 


Joint · tenants or Tenants in 
Common. 
What aſſurances they may male to- 
gether or apart,chap.9. num. chap 10. 
v. 3. 6h. 14. . . c hab. 17. num.s 
abap. i 8. num. 5, chap. 16. nz; ü 
24. . 5. chap, 12. . 4, | 


Jointure. 
How a Jointure for 4 woman nay be 
wade by Fine, chap. 2. nm. 6, 
Legacy, See Deviſe. 


Heire. 


What he ſhall have , and where aud 


how hee ſhall bee charged, chap, 21. 
numb G. chap. 23. num. 7, 


Husband and Wiſe. 

What aſſurance the husband ard wife 
tegetber or apart may make, and what 
Attithey may doe, chap. 2. . G. g. 10. 
chap. 3. umb. 5. chap. g. . 4.9. chap. 
12. . 4 chap.1:, umb. 5. chap. 14. 
. 6. chap. i 6. vum. a. chap. 17. num. 5. 
chap. 19. am. 7. chap. 2 vm. 4.7, 19, 
26. chap.1 6. vum 7.8. chap. 24. . 5. 


Incertainty. 
Where it will hurt, chap, 14. num 


Leaſe. 
What it is, and how many kinds there 
are, chap. 1 4. num. I. 2. when it is good, 
n. 3. 4, 8, 9. chap. 7. num 4. How it 
may be made by Fine chap.2 umb. 6 


Limitation of Eſtates. 
See for this is Condition, in toto, 
and chop. 2 3. umb. 7. 


Livery of Seiſin. 


What it is, and how many kinds there 


| are, chap.g, numb- 5. 6.the nature of 


it, num.7. where it 1; requiſite, nam. . 
chap. i q.1nw.4. chay.16. nun. 3. chap. 
17. num. g. chap. 18. num. 5. Haw it 


4.chap.23, . 7.cbap. 24. . 4. ww/t be made, and when it is good, chap, 


Indenture, See Deed. 


Infant. 


What aſſurance bee may make, and 
what Als be may dee to bind bim, cbap. 
1 . 6. 10. chap. 3. num. 5.chap. 6. 
vum. 11, chap, 8. nuns. 7.cha. 9, num, 

9. chap. 12, numb.q cbap.1 3. nnm. 5. 
chap.iq· um. 4. chap.1 hep. 
16. . y cha- 18. . g. cbap. 19. 


Fo 


9. numb.9.10. How it ſhall enter, chay. 


gam. 11. 
Manaſſe, Sce Dureſſe. 


Miſnaming, Miſtake or Miſre- 
eitall. 
Where it will hurt, cbap. g. um. 4. 53. 


cbap. i 2. nu. 4 chap. 23. aum. . 


Non eſt factum. 
Where this may be pleaded, chap. 4. 


Non 


M m 3 


Non ſane memory. | 
What aſſurances ſuch perſons may male, 
and what Act, they may dee to bind 
thew,chap. 2. . G. Io. char. ia. num. 
4. cap. 13. . 5. chap. 15. u. 5 
chap, 16. . 3. chap. 23. m. 4. 
thay 24. v. 5. chap. 9. nem. 4. 


Obligation. 

What it i, and how many kinds there 
are, cbap. al. . I. 2. when it is good, 
chap. 21. . 3. chap.4. num, 5, chap. 
20, . 3. Exponnded, chap. 21. . 
6. when it is forfeit, chap.21, nam. 9. 
Diſcharged, chap, 21. num, 11. what 
conditions obligations are good , and 
how they ſhall be taken, and muſt be: 
performed, chap.31 . numb. 4.5 7. 8,9. 
10. | 


Occupant, 
What it it, and where it ſhall be, 
chap.s · nh. 15. cbap. 23. num. 7. 


Out-lawed perſon, 


wWh.t Att: he may dee, chap. 23. 


nun g. chap.i 2. . 4. chap g.nnm 4. 
Premiſſes, See Deed. 
Prerogative of the 


King. | 
Againſt «common Recovery chap.z. 


The Table, 


| 


Recovery. 

What it is, aud bow many linds there 

are chap. z. umb. 1. 2. The manner of 

ſuffermy it, umb. 3. The aſe and u- 

tare of it, numb, 4. when it it good, 

and who ſhall bee barred by it, numb, 5, 
avoided, u. 7. 


Relation. 
Where and how it ſpall be, chap, 4. 
. 5. 8. chap.24. numb. 4. 


Releaſe. : 
What it is, and how many kinds there 
are, chap.19. numb. 1. 2. The nature of 
it, numb. 3. what may bee releaſed, and 
where areleaſe is good, mb. 4. 5, 6,7. 
chap. 18. s. 6. chap. 20. numb, 7. 
chap. 23. numb. 9. chap. 24. numb. 9. 

chap. 8. numb. 13. chop. 6. numb. 5. 


Revocation, See Teſtament and [Ife. 


Sealing of a Deed, 
When it ts good, chap. 4. numb. 5, 


Statute. 

' What it is, and how many kind: of it 
there are , chap. 20, — 8 2, 72 
Fedt of it, numb. 3. The proceedings 
therewpon, numb. 4. when it ir good, 
numb.z. what things are ſubjelt to exe-= 
ention thereupon, numb. 5, where one 


vm. S. Is tatig and making grants, 


chap. 9. num. 4. chap, 12. . 4. To 


« condition, chaps, nam. . In his peſſeſ* 
for, chap. 9. numb. 4. 


Probate of a Will. 


fave 4 condition , chap, 6, nuns, 12. In, 


may baue 4 new execution , numb, 5, 
Diſcharged, numb, 7, where one ſhall 
have comribmien againſt another, bring 


Charged wpon 4 Statmte,num.$. 


Surrender. 
What it is, aud how many hind! of it 


What it 1s , and how and before whom there are, ebay 1 7. n. 1. 2. The effect 
it muſt be made, cbap.23· vum · 40.4 1. of it, . 3. ben it i ged. 4. 5. 


Raſure, See Deed. 


Recitall. 
Where it is neceſſary, eb. 5. mum 4. 3. 


How it ſhall be taken, numb. 6, 5. what 
way be ſurrendred, numb g. 


Tenant in Taile. 
What aſſurauces hee may make, ond 


: 


The Table. 
how he may barre bis iſſnet and others, are, chap. 24. numb. 1. 2. The nate 
chap. 2. —. 8. 10. chap. 3.0. Fo and originall 1 3. when it i 
chap. 14. numb. 5. chap. 15. numb. 5, bre, numb, 4. Expounded, numb. 7. 
beg. 16, numb.3,7,8. Extinguiſhed, — 8, Declaration of 
| Uſer, numb,s. Power to reveks Uſer, 


Teſtament. | numb, 9. 
hat it it, and bow mds there wins. 
122. numb, , 
ESTES oe edi 


| vn. 4. when — nſurions, and what aſſurances ſhall be 

7 — — a as | thereby void , chap. 2. . hop 4. 

Jrſ and — erwards, numb, J. 6. mb. Fo 
nes. Warranty. 

Truſtand Confidence. What it it, aud bow many kinder 


Por this, ſee chap.24- numb, 10. | ther are, e bap. B. namb. 1.2 4 — 
namb.2. The os, b. 3. ba 


Vacat of a Deed. wok will „. 4. To what 
Ste chap. 4. namb.,5,6: m be , — 1 ir 
What hee may de, ſus chaps 23. — Se — — 
vb. 4. tage of it, — againſt whom, ebap. 8. 
Uſe. numb. 12 Aveided a diſebarged. 


What it ir, and how many kinds there . 13. - 
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